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IN THE UNITED STATE SDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
MARIO TENEVAL AVILES,
Plaintiff,
Civil No.: 12-1200 (DRD)
V.

LIZA ESTRADA FIGUEROA, etfal.,

Defendants

OPINION AND ORDER

. Introduction

Plaintiff Mario Teneval Avilés (“Plaintiff”) filed acomplaint on February 4, 2016,
alleging political discriminationagainst Defendants Liza Estraddigueroa (“Estrada
Figueroa”) in her official and personal capacitieend against Mariel MartinezOrtiz
(“MartinezOrtiz") in her official and personal capacitiesas well via supervisory liability
(collectively, “Defendants”)Dkt. No. 1 Plaintiff bringsthis action under 42 U.S.C. 883,
alleging a violation of the First Amendment of the United States Constitution, as well as
supplemental claims under Article Il, Sections 1, 2, 3, 4, 6, and 7 of the Constitution of the
Commonwealth of Puerto RicandArticles 1802 and 1803 of the Civil Code of Puerto Rico.
|d. Defendants now move to dismiss all Section 1983 claims.

II. Relevant Factual and Procedural Background

Plaintiff is an Official Executive of the Corporacion del Fondo del Sedardstado

(“CFSE") at the Bayamén Regional OfficBkt. No. 1 p. 2, 1 1. Plaintiff has been affiliated

with the New Progressive Party of Puerto RicNRP’) since 1996, the same year he began
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working at CFSE. Halsoran as an official candidate in the 2008 primaries for the Bayamon
District. Dkt. No. 1 p. 3, 11 16. At the time of filing the complaint, Plaintiff was a primary
candidate for House of Representative for the Bayamoén District. Plaiiaiiffis that his wrk
colleagues are aware lois political affilation. Dkt. No. 1 p. 4, 1 8.

Co-Defendant MartineDrtiz isthe CFSE Regional Director for the Bayamon Region.
Dkt. No. 1 p. 4, § 12. Cdefendant MartineDrtiz is an active member of the Popular
Democraic Party (PDP”), which is the main political rival of the NPBkt. No.1, p. 4, 1 9.
Prior to starting her role as CFSE Regional Director in 2014, she served as Sub
Commissioner for the PDP State Elections Commission from 2010 to 120489 10.

Plaintiff claims that CeDefendant Martine©rtiz hasat one time falsely accused him
of skipping work to participate in political activities, has excluded him from stadftings
without explanation, andhas denied his request for five months leawvewhat Paintiff
believes was an effort to thwart his primary campaigkti. No. 1 p. 4-5, 11 13-19.

Co-Defendant Estrada Figueroa is the Administrator ofGR&E and Cdefendant
MartinezOrtiz’s superior.The complaint states that José E. Ortiz Torres, apady in this
suit and President of the Asociacibn Empleados Gerenciale<CFSE (AEG-CFSE)
appealed via email tBstrada Figueroto ask her to grant Plaintiff'sacation requesiVhile
the pleadings are fuzzy as to what, if amgsponse Estrad@igueroagave to this entreaty,
Plaintiff contends thashedid not respond and thager inaction was motivated by her political
affiliation with thePDP.

Defendantsfiled a motion to dismissasseling that there is no absdhi right to

vacation leave,ra therefore, no qualifying adverse action occurred to qualifgléiseribed



events a political discrimination. Furthermore,regardless of any politicainotivations
Defendants argue that thake shielded from these causes of adbpigualified immunity
lll. Standard of Review
Once confronted with an allegation regarding the sufficiency of a complaénCourt
must first turn to Federal Rule of Civil Procedure 8(a), which enumerates theumni
requirements of a valid complaint:
(2) a short and plain statement of the grounds for the court's

jurisdiction, unless the court already hasgsdiction and the claim
needs no new jurisdictional supports;

(2) a short plain statement of the claim showing that the pleaders is
entitled to relief; and
3) a demand for the relief sought which may include relief in the

alternative or different types of relief

A motion under Rule 12(b)(6) must be granted when the pleader fails “to statenauptan
which relief can be grantedSeeFed. R. Civ. P. 12(b)(6A 12(b)(6) motion to dismiss will
succeed when the complaint’s allegations do not comply with Rule 8(a)(2). vegwe
compliance with Rule 8(a)(2) has been the subject of much debate for decadesgalhe |
community.

The Supreme Court sparked this discussion in 1957, when called upon to evaluate the
sufficiency of a complaint:

In appraising the sufficiency of the complaint [in this case] we follow,

of course, the accepted rule that a complaint should not be dismissed for failure

to state a clainunlessit appears beyond a doubt that the plaintiff can prove

no set of facts in support of his claim which would entitle him to relief.

(emphasis added).
Conley v. Gibson355 U.S. 41, 486 (1957) (overruled bfell Atlantic Corp.v. Twombly
550 U.S. 544 (2007)). This passage, embraced by our highest court, has been ohieyprete

many judges and commentators to mean that “a wholly conclusory statem&nioivould



survive a motion to dismiss whenever the pleadings left open the possibility tlztdf p
might later establish some ‘set of [undisclosed] atd support recovery.” (altation in
original). Twombly 550 U.S. at 561 (describing the evil created by the controvélsidey
passage). However, such an interpretation harshly affects a defendssites w defend
himself in a civil suit. “[T]he threat of discovery expense [would] push emstscious
defendants to settle even anemic caséd.” at 559. Hence, many other judges and
commentators, wary of these negative implications, declined to construe the Supretiee C
words in such a literal manner. The debate between these two schools ot tiageghfor
decades. Finally, this controversy was put to rest by the Supreme iIGa2007: “after
puzzling the profession for 50 years, this famouseolmation has earned its retiremed.’at
563 (followed byAshcroft v. Igbgl556 U.S. 662 (2009)).

The Supreme Court cleared the smoke and establishedntloatier to comply with
Rule 8(a)(2), a complaint must state a “plausible” claim for religfppposed to merely
stating a “possible” claim for relief. “[W]here the wlleaded facts do not permit the court to
infer more than the mere possibility of miscondtice complaint hasalleged—but it has
not ‘show[n]’—that ‘the pleader is entitled tolief.”” (emphasis provided)igbal, 556 U.S. at
679 (using the language of Rule 8(a)(2) to explain plausibility). In ordéntmfe [a claim]
across the line from conceivable to plausible,” the complaint must contain enougkofacts
support a claim foralief.” (emphasis provided)wombly 550 U.S. at 570.

“This plausibility standard has become the ‘new normal’ in federal civil petti
GarciaCatalan v. United State§34 F 3d 100, 10116t Cir. 2013) (citingA.G. v. Elsevier,
Inc., 732 F. 3d 77, /89 (LstCir. 2013)). In other words, whil€onley(arguably) states that

a complaint with no more than conclusory allegations need not contain any supporsirig fact



comply with Rule 8(a)(2), botlgbal and Twomblytake the opposite point of view. “Rule 8
marks a notable and generous departure from the ‘gpenical, codgleading regime of a
prior era, but it does not unlock the doors of discovery for a plaintiff armed with notbireg m
than conclusions.lgbal, 556 U.S. at 678-79.

The doors of discovery only open when a complaint has “factual allegations fthat] a
sufficient to support ‘the reasonable inference that the defendant is liable farstenduct
alleged.” Garcia-Catalan 734 F. 3d at 103 (citingaley v. City & Boston 657 F. 3d 39, 46
(1stCir. 2011) (quotindgbal, 556 U.S. at 678))see also Garciatalan 734 F. 3d at 103
(“The circumstances in the complaint create a reasonable expectation that glisnayer
yield evidence of the governmentdlegedly tortious conduct”; citin@casicHernandez v.
FortufioBurset 640 F. 3d 1, 1716t Cir. 2011)). The First Circuit explains the relationship
between a complaint’s plausibility and discovery in more detail:

. the plausibility inquiry properljtakes into account whether
discovery can reasonably be expected to fill any holes in the pleaderSease.
Twombly 550 U.S. at 556 (requiring, as a hallmark of plausibility, that a
complaint contain“enough fact[s] to raise a reasonable expectation that
discovery will reveal evidence”).

GarciaCatalan 734 F. 3d at 1005. Notwithstanding, the First Circuit has been cautious
when applying the plausibility analysis to certain types of cédeat 104 (citingMenard v.
CSX Trandp. In¢.698 F. 3d 40, 4%1stCir. 2012)). “Generally speaking, these a&ses in
which a material part of the information needed [by the plaintiff] is likely towiihin
defendant’s control.ld. This caution is not in contravention with the Supreme Court’'s
detailed plausibity standard:

Because precise knowledge of the chain of events leading to the [claim] may

often be unavailable to a plaintiff at this early stage of litigation, we take to

heart the Supreme Court’s call to “draw on our ‘judicial experience and
common senseds we make a contextual judgment about the sufficiency of the
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pleadings.”See Sanchez v. Perei@astillo, 590 F. 3d 31, 4816t Cir. 2009)
(quotinglgbal, 129 S.Ct. at 1950).

OcasicHernandez640 F. 3d at 16.

Moreover, both the Supreme Court and thestFCircuit have cautioned against
equating a plausibility analysis with an analysis of plaintiff's likely sasaen the merits.
“The plausibility standard is n@kin to a ‘probability requirement,” but it asks for more than
a sheer possibility that aeféndant has acted unlawfullyigbal, 556 U.S. at 678see also
Twombly 550 U.S. at 556 (“[A] welpleaded complaint may proceed even if it appears that a
recovey is very remote and unlikely”) (internal quotation marks omitte8gpulveda-
Villarini v. Dep’t of Educ. of P.R.628 F. 3d 25, 3016t Cir. 2010) (affirming that the
plausibility standard assumes properly pleaded facts to be true and areetalbn plaintiff's
favor) (citing Twombly 550 U.S. at 556)ee alsdOcasieHernandez640 F. 3d at 12 (citing
Twombly 550 U.S. at 556)‘[T]he court may not disregard properly pled factual allegation,
‘even if it strikes a savvy judge that actual proof of those facts is impgebalnstead, the
First Circuit has emphasized that “[t]lmakeor-break standard . . . is that the combined
allegations, taken as true, must state a plausible, [but] not merely coeeozse for relief.”
Sepulvedadfillarini, 628 F. 3d at 2%ee also Igbal556 U.S. at 681 (“To be clear, we do not
reject ... bald allegations on the ground that they are unrealistic or nonsensical .thelt is
conclusory nature of [the] allegations, rather than their extravagantlyffulanature, that
disentitles them to the presumption of truth.”)

The First Circuit hasnapped out the proper methodology to adequately analyze the
plausibility of the claims present in a complaint:

Step one: isolate and ignore statements in the complaint that simply offer legal

labels and conclusions or merely rehash cafisection elements. (emphasis
provided).



Schatz v. Republican State Leadership Commi@ée F. 3d 50, 5516t Cir. 2012) (citing
OcasieHernandez 640 F. 3d at 12igbal, 556 U.S. 662; andwombly 550 U.S. at 555.)).
This is an exception to the general rule that “a court must accept as true all océghé&aib
contained in a complaintfgbal, 556 U.S. at 678. As such, “[a] plainti not entitled to
‘proceed perforce’ by virtue of allegations that merely parrot the elenoéritee cause of
action.” OcasieHernandez 640 F. 3d at 12, (citinggbal, 556 U.S. at 680). Slightly restated,
“[a] complaint ‘must contain more than a roteitalcof the elements of cause of action,” but
need not include ‘detailed factual allegation®6driguezVives v. Puerto Rico Firefighters
Corps of Puerto Rico743 F. 3d 278, 28316t Cir. 2014) (citingRodriguezZReyes v. Molina
Rodriguez711 F. 3d 49, 5316tCir. 2013) (reiterated b@arcia-Catalan 734 F. 3d at 103)).
Notwithstanding, a second exception was carved out ffaromblyby the First Circuit:
“some allegations, while not stating ultimate legal conclusions, are neverthelbssazibare
or Peculative that they fail to cross the libetween theconclusory andthe factual’
PefalbertRosa v. FortuiidBurset 631 F. 3d 592, 59516t Cir. 2011) (citingTwombly 550
U.S. at 557 n.5 (“The border iDM Research, Inc. v. College of Am. Pathologi$#) F. 3d
53, 56 (st Cir. 1999)] was the line betweedhe conclusory and the factual. Here it lies
between the factually neutral and the factually suggestive. Each must be coostledrtthe
realm of plausible liability.”)). The First Circuit, in @garate case, expounded upon these two
exceptions:

A conclusory allegation . . . is one which simply asserts a legal conclusion,

such as “l was retaliated against,” not a specific factual allegationasuthy

superior threw a book at me,” that merelgkis. sane surrounding contexSee

OcasioHernandez 640 F. 3d at 1-34. We have held that some allegations

may be so “threadbare” that they are in essence conclusory even ifdluggin

more than an assertion that an element of a cause of action whsds&se
PefalbertRosa 631 F. 3d at 5996 (1stCir. 2011). But this is only the case

-7 -



where the bareness of the factual allegations makes clear that the plaintiff is
merely speculating about the fact alleged and therefore has not shownghat it i
plausble that the allegation is trulel.
RodriguezVives 743 F. 3d at 286.
After duly describingstep onen detail, the First Circuit continued their meticulous
methodology of identifying a complaint’s plausibility:
Step two: take the complaint’s welbled (i.e., norconclusory, norspeculative)
facts as true, drawing all reasonable inferences in the pleader’s favor, ahd see i
they plausibly narrate a claim for religdcasieHernandez 640 F. 3d at 12
(again, discussindgbal and Twombly among others)see also S.E.C. v.
Tambone597 F. 3d 436, 4442 (1stCir. 2010) (erbanc). Plausible, of course,
means something more than merely possible, and gauging a pleaded situations’
plausibility is a “contexspecific’ job that compels us “to draw on” our
“judicial experience and common sensé&bal, 556 U.S. at 679. And in
performing our review, we realize too that we can consider (a) “implications
from documents” attached to or fairly “incorporated into the complaint,” (b)
“facts” susceptible to judicial notice,” and (c) “concessions” in plaintiff's
“response to the motion tasdniss.” Arturet-Vélez v. R.J. Reynolds Tobacco
Co, 429 F. 3d 10, 13 n. 2t Cir. 2005);see also Hayley v. City of Boston
657 F. 3d 39, 44, 46 (1st Cir. 2011). (emphasis added).
Schatz 669 F. 3d at 55-56 (footnote omitted). Furthermore, such irdesemust be at least as
plausible as any “obvious alternative explanatidgtal, 556 U.S at 682 (citingTwombly
550 U.S. at 567)see also Idat 680 (“Acknowledging that parallel conduct was consistent
with an unlawful agreement, the Court nevertheless concluded that it did not plaugigpdst
an |llicit accord because it was not only compatible with, but indeed was moreg likel
explained by, lawful, unchoreographed frearket behavior.Twombly 550 U.S.] at 567.").
“Specific information, even if rtan the form of admissible evidence, would likely be enough
at [the motion to dismiss] stage; pure speculation is ReffalbertRosa 631 F. 3d at 596.
Nevertheless, “[n]othing about the plausibility standard requires a court to béifdatsvhat

is obvious.”Grajales v. Puerto Rico Ports Authorit§82 F. 3d 40, 4816t Cir. 2012). When

considering a motion to dismiss, the court’s inquiry occurs in astef process under the
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current contexbased “plausibility” standard established Byomblyand Igbal. “Context
based” means that a plaintiff must allege sufficient facts that comply with $hedaments
of cause of actionSee Igbgl 556 U.S. at 67¥2 (concluding that plaintiffs complaint was
factually insufficient to substantiate the required elements Bfvansclaim, leaving the
complaint with only conclusory statements). However, the First Circuit Isascalutioned
courts that a plausibility analysis should not be done “too mechanically”:

We emphasize that the complaint must be read a wleiElsevier732 F. 3d

at 8183. As we have explained, “[t]here need not be atormne relationship

between any single allegation and the necessary element of the causendf acti

RodigueReyes 711 F. 3d at 55. “For pleading purposes, circumsthnti

evidence often suffices to clarify a protean issiek.at 56 (internal quotations

marks omitted).
Garcia-Catalan 734 F. 3d at 103. Finally, at the expense of overstressing the obvious, “an
adequate complaint must include not only a plausible claim but also a plausible defendant.”
PefalbertRosa 631 F. 3d at 594.

Having presented a summary of the applicable standard under Federal Rule of Civil
Procedure 12(b)(6), the Court may address allegations contained in the complaint.

IV. Discussion

This discussion will proceed in three main parts. Fins will consider the merits of
the political discrimination claim with respect to each contestechaht. Thenwe will
considerCo-Defendant Estrad&iguerods alleged supervisory liability, separate rfroher
direct liability as discusseth the first subsection. Finally, we will assess the qualified
immunity defense submitted bjartinezOrtiz.
a. Political Discrimination

Plaintiff avers a violation of his First Amendment right under the U.S. Constitution,

for alleged acts of political discrimination perpetrateddgfendants. A Section 1983 claim
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requiresa plaintiff to “allege facts sufficient to support a determination (i) that the adndu
complained of has been committed under color of state law, ixtigiafi [the alleged] conduct
worked a denial of rights secured by the Constitution or law of the United St@egseto
Rivera v. Fagundo 414 F. 3d 124, 1291¢t Cir. 2005) (quotingRomereBarcelo v.
Hernandez-Agosto/5 F. 3d 23, 3216t Cir. 1996)). For the sake of Section 1983 claims,
Puerto Rico is the functional equivalent of a st@mjales 682 F. 3dat 46 (LstCir. 2012)
(citing Santiago v. Puert®icq, 655 F. 3d 61, 69 (1st Cir. 2011)).

Because Defendants were acting in their official capacities for a state adgpencylar
of statelaw requirement is meSee West v. Atkind87 U.S. 42, 50 (19883ee alsdOtero v.
Commonwealth of Puerto Rico Indus. Cop#tdl F. 3d 18, 21 (1st Cir. 2006).

With regard to the second prong, Plaintiff claims that Defendants’ actionstetats
a violation of his First Amendment right to political associatidkt. No. 1 p. 1. To make a
prima facie showing of political discrimination one must establish four elemenkshatithe
plaintiff and defendant have opposing political affiliations, (2) that the defeislamtare of
the plaintiff's affiliation, (3) that an adverse action occurred, and (4) thatgadbléffiliation
was a substantial or motivagjriactor for the adverse employment acticddcasieHernandez
F. 3dat 13 (quoting.amboy®©Ortiz v. OrtizVélez 630 F. 3d 228. 239 (1st Cir. 2010)

However, &the pleading stage a cteone factual showing of each element of the
prima facie case is not necess&gpdriguezReyes v. Molind&Rodriguez 711 F. 3d 49, 5416t
Cir. 2013). The plausibility standard established Tiwomblylgbal is controlling, and
therefore inferences based on “judicial experience and common 'semsg be drawn from
circumstatial evidence to evaluate the plausibilityapolitical discrimination claimigbal,

556 U.S. at 679. That is not to s prima facie laim framework is irrelevant rather it
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functions as a “prism to shed light upon the plausibility of the claRodriguezReyes711 F.
3d at 54.Thus, at this point, Plaintiffs need only plead fieusibility of a prima facie clan,
andonly after discover must theyestablisheach element.

i. Awareness of Political Affiliation

Defendants challenge Plaint#fallegationswith respect to the last thret¢ements of
the political discrimination claimFirst, they contend thaPlaintiff has failed to adequately
pleadthatDefendarg wereaware of thePlaintiff's political affiliation. Dkt. No.12, p. 6, {17.
Generally,conclusoryallegationghat one’s political association vgell-known will not meet
a plaintiff's burden of showing that a defendant had knowledge of her politidadtiah.
JimenezGonzalez v. AlvareRubig 683 F. Supp. 2d 177, 184 (D.P.R. 201€Xpting that
Plaintiffs’ claims that they are active membest the PDR a fact which Defiedants’
supposediknew, was insufficient to meet the requisite burdelowever, in consideration of
the standardhat “all reasonable inferencdshould be dawn] in the pleader’s favor,” the
court has the discretionary authoritgven in the presence of conclusory statements,
consider the totality of the pleaded facts to ikfieowledge of a plaintiff'political affiliation.
OcasioHernandez640 F. 3d at 12see also RodrigueReyes 711 F. 3dat 55 (“There need
not be a ondo-one relationship between any single allegation and a necessary element of th
cause for action. What counts is the cumulative effect of the [complaint'Slafact
allegdions.”) (quoting OcasieHernanandez640 F. 3d at 14). (internal quotation marks
omitted); see also Albino v. Municipaliy of Guayanilla 925 F. Supp. 2d 186, 196 (D.P.R.
2013) (“In this case, plaintiff Ruiz did not state a single factual allegatiarattyadefendant

was aware of her political affiliation . . Taking into account the cumative effect of the
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factspled,the Court finds that an inference may be drawn that defendant Mayor Arlegsiin w
aware of plaintiff Ruiz'golitical affiliation . . 7).

In this instance, Rintiff hasin fact provided plausibldacts as to each defendant’s
knowledge of his political affiliation. W respect to C@efendant MartiezOrtiz, Plaintiff
describes an exchange that took pldaee months prior to Plaintiff vacation request in
which MarthezOrtiz chidedPlaintiff for missing work to participate in a political event to
support Pedr®ierluisi—currentNPPResideh CommissionerDkt. No. 1 p. 4, 114 17. This
allegationis sufficient forthe Court to plausibly infethat CeDefendant MartineDrtiz was
aware of Plaintiff's political affiliation.

Slightly more fraught is whether doefendant Estraddigueroa was aware of
Plaintiff's political affiliation. Accepting as true the allegationsade in the complaint,
EstradaFigueroabecame involved in this dispute after José Ortiz Torres, apady,
appealed to her in an emagking heto overrideMartinezOrtiz’s denialPlaintiff's vacation
requestDkt. No. 1 p. 5, Y21. As a part of that request, he informed Estrada Figueroa of the
purpose of the leave request and of Plaintiff’'s political party associ&dioficcepting as true
that she receivethe email, one can infer thd&stradaFigueroa knew of Plaintiff's political
affiliation before tacitly affirming MarthezOrtiz’s decision As such, for the purposes of this
motion, the Court finds that GDefendant Estrada Figueroa was aware of Plaintiff's political
affiliation.

ii. Adverse Employment Action

Moving to the third prong, we nowoasiderwhether an adverse employment action
occurred. Alverse employment actisrmayrange from demotion or outright dismissal to

lesser events “including denials of promotions, transfers, and failures licafezalayoff . . .”
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Rodriguez&arcia v. MirandaMarin, 610 F. 3d 756, 76616t Cir. 2010) (citingRutan v.
Republican Party of lihois, 497 U.S. 62, 75Moreover,to qualfy as political discrimination
a daintiff must show that'if those actions, objectively evaluated, would place substantial
pressure on even one of thick skin to conform to the prevailing political vReadtiguez-
Garcia, 610 F. 3d at 766 (citinBergeron v. Cabral560 F. 3d 1, 81stCir. 2009); and then
quoting Agosto-deeliciano v. ApontdRoque 889 F. 2d 1209, 1218.¢t Cir. 1989)).The
First Circuit evaluates “substantial pressure” by looking to whethg@laintiff's work
conditions are “unreasonably inferior to the norm for that positemi then requires
plaintiff to “canvass the specific ways in which the plaintiff's job hasngkd” in order to
assess whether the alleged actions meet the severity requireAgodto-dd-eliciano v.
Aponte-Roque889 F. 2dat 1218 see also ReyeSrta v. Puerto Rico Highway and Transp.
Authority, 811 F. 3d 67, 7616t Cir. 2016);Otero v. Commonwealth of Puerto Rico Indus.
Com'n 441 F. 3d 18, 21 (1st Cir. 2006).

In the instance casehe Court finds thatPlaintiff’s allegationsmeé the severity
threshold in part. Plaintiff relies on three main allegations to support kisncbf political
discriminationby MartinezOrtiz: (1) exclusion from managerial meeting3k{ No. 1, p. 4,
113),(2) persistent harassment fravtartinezOrtiz during work hours regarding his political
activism Okt No. 1 p. 4, 115)and (3) a denied vacation reqyestpeding his ability to run
for public office(Dkt No. 1 p. 5, 118)While it is true thatour brother courts have fourttat
a denied vacationrequestdoes notconstitute an adverse employment actj@ur analysis
must be specific to the facts at hantigosto-deeliciano, 889 F. 2d at 1218.HE present

situationis distinctfrom other caseBecause the denied vacation req&kstid not happem

! See, e.gKaur v. New York City Health & Hosp. Cor%88 F. Supp. 2d 317, 332, 2010 WL 64284 9S.D.N.Y.
2010);Murphy v. The McGravHill Companies, Inc.No. 0240136, 2003 WL 21788979, *4 (S.D.lowa July 30,
2003)
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isolation, see Barton v. Clancy632 F.3d 9, 2930 (Ist Cir. 2009) (“a campaign of minor
harassments, including removing plaintiff's long distance phone de@ying requests for
vacationtime, confining duties to paperwork, and not allowing her to change lunch hour, was
sufficient to support a First Amendment claim (citiRgeczynski v. Duffy375 F.2d 1331,
1335-36 (7th Cir.1989)), and?2) has the effect afurtailingthe exercise of aght superior to
and independent of potential right to vacation time.Thus, the denied vacation request
carriesconsiderablaveight inassessinghe plausibility of this politicatliscrimination claim.
Taken in their totality, particularly the combineffects of pointed political harassment and
the denied vacation, the aforementioned actiams enough to plausibly claimn adverse
employment actiooccurred

However, this finding only applies to €@efendant MartineDrtiz. Unlike Martinez
Ortiz, claims againsEstrada Figuerostem from a single instance of inacti@eesuprap. 12.
Furthermore, the pleadings do not suggest that Martimz's decision was necessarily
outside the normSee Dkt. No. 14p. 9 n.4. Absent the context of other paily
discriminatory allegationsr room to infer inferior treatmenthis single act is not sufficient to
meet the severity threshofdr an adverse employment actiand the alleged facts do not
plausibly support this element of the clainThus, thepolitical discrimination clainagainst
Liza Estrada Figueroa i®ISMISSED. The remaining analysis in this sect applies
exclusively to MartineDrtiz.

iii. Political Animus

Finally, this Court moves to consider whether political affiliation was aimgdactor
in the adverse employment actiorFor pleading purposes, circumstantial evidence often

suffices to clarify “a protean issue such as an actor’'s motive or inRodlfiguezReyes711
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F. 3d at 56 (quoting\nthony v. Sundly®52 F. 2d 603, 608L6tCir. 191). Furthermore, e
plausibility threshold*simply calls for enough fastto raise a reasonable expectation that
discovery will reveal evidence of the illegal conduddtasie-Hernandez640 F.3d at 17
(quotingTwombly 550 U.S. at 556 Thoughthe complaint presesiho facts which evidenced

a direct causal linkCo-Defendant MartinezOrtiz’'s harassmendid focus specifically on
Plaintiff's political activity. Dkt. No. 1 p. 4, ff14-15. In RodriguezReyesthe First Circuit
also takes into consideration the tigniaf the alleged adverse actionassessing causation
711 F. 3d at 56. In this case, within months of her trust appointment by the FR2giasl
Director, CeDeferdant MarthezOrtiz began making politically charged accusations against
Plaintiff. Dkt. No. 1 p. 4, 191215. Additionally, the First Circuit looks teondiscriminatory
explanations offered by nonmoving parties as a factor in its determin@bdniguezReyes
711 F. 3d at 57. With regard to the denied vacation request, Defenigardoncerns ofa
drop in efficiency if Plaintiff were to be absent f@everal monthsDkt. No. 12 p. 8, 121
However, the pleadings remain silent as to magdiscriminatoryreason for the politically
charged accusations and Plaintiff's suddenwestoh from managerial meetind3kt. No. 1 p.

4, 13 Viewing the facts in their totality and in light most favorablétaintiff, the pleadings
provide sufficient grounds to meéte plausibility requirements of the fourth and final
element of the test.

In sum, this Court finds that Plaintiff has adequatelyd pde case for political
discriminationagainst CeDefendant MartineDrtiz. Notwithstanding our findings, Plaintiff’s
complaint left the Court wantindvioving forward, neitherthe boost ofwveak circumstantial
evidence nor mere plausibility will be enough to sustain this claim throughout the fife of

action. See Grgales 682 F. 3d at 5@ut for today, it will suffie.
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b. Supervisory Liability

Defendans alsoassert that Plaintiff has failed to make a claim of supervisory liability
against Co-Defendant Estradarigueroa There are severalayers of rules governing
supervisory liability mder Section 1983n generalit is approached as a twwong testFirst,
“that one of the supervisor's subordinates abridged the plaintiff's constitutiort@s.fig
GuadalupeBaez v. Pesquera819 F. 3d 509, 5345 (1st Cir. 2016); see also Pineda v.
Toomey 533 F. 3d 50, 5416t Cir. 2008). Second, “the [supervisor]’'s action or inaction was
affirmative[ly] link[ed] to that behavior in the sense that it could be charaete as
supervisory encouragement, condonation, or acquiescence or gross negligencen@rteount
deliberate indifference Id. (alterations in Original) (quotinbipsett v. Univ. of P.R902 (st
Cir. 1988)). The second element requires three additional considerations: (1) “that the
officials had knowledge of facts,” from which (2) “the official[s] can draw itiferencg and
(3) “that a substantial risk of serious harm exigRamirezLluveras v. RiverdMerced 759 F.
3d 10, 20 (1st Cir. 2014) (internal citations omitted).

Finally, a paintiff must establish a causal connection between the constitutional
violation and supervisory acts omissions.|d. at 19. See alsoFeliciano-Hernandéz v.
PereiraCastillo, 663 F. 3d 52{1stCir. 2011) (“[A] supervisor may not be held liable for the
constitutional violations committed by his or her subordinates, unless therafisriaative
link between the behavior of a suimate and the action or inaction of the supervisor . . .
such that the supervisor's conduct led inexorably to the constitutional vidlatguoting
Sotodorres v. Fraticellj 654 F.3d 153, 15816t Cir. 2011)) (internal quotation marks

omitted). Such a link can be madey showing a “known history of widespread abuse
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sufficient to alert a supervisor to ongoing violatiSn&udalupeBéaez 819 F. 3d at 515
(quotingMaldonadobenis v. CastilleRodriguez23 F. 3d 576, 582 (1st Cir. 1994)

The First Circuit is quick to note that “isolated instances of unconstitutionaltyactiv
ordinarily are insufficient to establish a supervisor’s policy or custom,harwise to show
deliberate indifferenceld.; see alsoVoutour v. Vitale 761 F.2d 812, 82016t Cir. 1985)
(finding no supervisory liability despite police chiekaowledgeof complaint of brutality
because plaintiff failed to show a pattern which intimated approval of subordinttes a

Considering thes rules as applied to this cagdaintiff's supervisory liability claim
fails to reach the plausibility standais discussed above, €@efendantEstradaFigueroés
subordinate does indeed abridge Plaintiff's constitutional rigtitsssfulfilling the first prong
of the test described BudalupeBaez However, Plaintiff falls short of meeting the burdens
contained within the second prong of the t&ke supervisory liability allegations agai-
DefendantEstrada Figueroa hinge exclusively on the emadeived fromJosé E.Ortiz
Torres? The receipt ofhis email alone is not enough to plausibly lead Estfigaeroato
infer that there was a “substantial risk of serious harm to Plaintiff's constalitrayihts”
RamirezLluveras 759F. 3d at 20. FurthermorePlaintiff's supervisory liability claim also
falters when oneconsiders the First Circuits warning thatisolated incidences of
unconstitutional activity are insufficient to support supervisory liabiliggnas” Maldonadq
23 F. 3d at 582.nl this case, the pleadings make no attempt to cite to any pattern of abuse
within the CFSE.Cf. GuadalupeBaez 819 F. 3d at 516 (holding that the DOJ report on
PRPD patterns and practices of exces$oree put the Superintendent on sufficient notice

suchthat one could infer he had assented to the offending conduct).

2The Court notes that Plaintiff neither includes pmvides direct quotations from the email correspondence
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Motion to dismiss claimof supervisory liability against Liza Estrada Figueroa
GRANTED.
c. Qualified Immunity

Lastly, his Court now moves to ceitler whether Cdefendant MartineDrtiz is
protected by qualified immunityThe qualified immunity doctrine offers public officials
completeimmunity from suit. Maldonado v. Fontane$68 F. 3d 263, 268Lét Cir. 2009)
(citing Mitchell v. Forsyth 472 U.S. 511, 526 (1985)). In order tamgrqualified immunity,
the First Circuit has clearly laid out a tgtep process which the court must engage:

The twostep procedure for assessing a plea of qualified immunity at

the motion to dismiss stage is wethearsedSee, e.g.Felicianc-Hernandez

v. Pereira-Castillo, 663 F.3d 527, 5333 (Lst Cir.2011)Eldredge 662 F.3d

at 104-05. On the basis of the pleadings, we must decide “(1) whether the

facts alleged or shown by the plaintiff make out a violation of a constitutional

right; and (2) if so, whether the right was ‘clearly established’ at the time of

the defendant's alleged violationMaldonadq 568 F.3d at 269 (quoting
Pearson v. Callaharb55 U.S. 223, 232 (2009)).

Rocket Learning, Inc. v. Rivefsanchez 715 F.3d 1, 8 (1s€ir. 2013).Within the second
prong,the First Circuit requires two further considerations. First, whéftjae contours of
the right[were] sufficiently clear that a reasonable official would understand that what he is
doing violates that right.Maldonadq 586 F. 3d at 269 (citindndersonv. Creighton 483
U.S. 635, 640X987). The second consideration looks to the specific facts of the case and
askswhether a reasonable defendant would have understood that his conduct violated the
plaintiffs’ constitutional right$ Id. (citing Brosseau v. Hougarb43 U.S. 194, 19@004)). In
short, the question is whethea reasonableofficial have had sufficient notice that his
particular actions wereontraryto law. Id.

Looking to the first prong, the question is whether Plaintiff peessentedacts to

make out a violation of a constitutional right. Plaintiff has allefedtinezOrtiz's actions
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constituted political discrimination in violation of his First AmendmentitsgAs thisCourt
has previously discussed, Plaintiff has made sufficient factual pleadingse¢t time
plausibility standard for a claim of political discriminati@ee supr&ection V.A.

Next, we moveto consider whether if at the time of the allegeadation, the rightwas

“clearly established.”A court must consider controlling authority, both in and out of circuit,
to determine whether a right is clearly establisiBaiton v. Clancy632 F. 3d 9, 2116t Cir.
2011) (citingBergeron v. Cabral560 F.3d 1, 1112 (1stCir. 2009)(noting that ‘a plaintiff
need not show that the conduct of which he complains is an exact replica of conduct that
previously has been held unlawful;"pee also El Dia, Inc. v. Rosselll5 F.3d 106, 110 n.
3 (Ist Cir. 1999) (declining to adopt “a hardndfast rule” that oubf-circuit precedent is
either determinative of or irrelevant to whether a law is clearly establisheéthsiead stating
that whether precedent “clearly establishes” a law may depend in partthpdacation and
level of the precedent, its date, its persuasive force, and its level ddifacthilarity to the
facts before this Court”).

Under the First Amendment, government officials are prohibited from taking an
adverse employment action against a public employee because of the emsppmjtieal
affiliation, unless political loyalty is a legitimate requirement for the position istigme See
Rutan 497at 75-76;Branti v. Finke] 445 U.S. 507, 51648 (1980)Elrod v. Burng427 U.S.
347, 37273 (1976) (plurality opinion)Additionally, actions short of demotion or discharge
maybe qualify as adverse employment actid®seRutan 497 U.S. at 75"[p]romotions,
transfers, and recalls after layoffs based on political affiliation orstippe an impermissible
infringement on the First Amendment rights of public employgeRddriguez&arcia, 610 F.

3d at 76667 (holding that plainff's transfer resulting in a significant reduction in
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employment activitiegonstituted an adverse actioiven looking beyond the First Circuit,
others have also long prohibited the kind of actions alleged in this case:

[T]he principle that a campaigrf petty harassments can violate the First
Amendment (unlesde minimi$ was clearly stated iBart, and should have
placed these defendants on notice that false accusations and petty humiliations,
if orchestrated into a campaign of political retaliatiore actionable. See
Anderson v. Creighto83 U.S. 635, 107 S.Ct. 3034, 3039, 97 L.Ed.2d 523
(1987);Kurowski v. Krajewski, supra48 F.2d at 773.

Pieczynski v. Duffy875 F. 2d 1331, 1336 (7th Cir. 1989).

In light of clear andengthylegal precedent across circuits and at the Supreme Court
level, this Court finds that the right to freely associate vitik political party of one’s
choosing without being subject to discriminatory treatment is a clearly estahlight

Thus, Defendat’s qualified immunity defense BENIED.

V. Conclusion

For the above state reasons, the Court orders the following with respieetriotion
to dismiss at Docket No. 121) the motion to dismidsoth direct and supervisory liabilig2
U.S.C. § 198%laims brought againsCo-Defendant Estrada Figuerae GRANTED and
dismissed with prejudice (2) accordingly, pursuant to 28 U.S.C. § 1368dpplementastate
law claimsagainst Estrada Figueraaedismissed without prejudiceand Raintiff has leave
to refile his claimsin local court; and (3}he motion to dismiss with respect to all claims
againstCo-DefendanMartinezOrtiz isDENIED.

IT IS SO ORDERED.
In San Juan, Puerto Rico, thisMday of July, 2016.

/s/Daniel R. Dominguez

DANIEL R. DOMINGUEZ
U.S. DISTRICT JUDGE
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