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IN THE UNITED STATES DISTR ICT COURT
FOR THE DISTRICT OF PUERTO RICO

LAVINIA CARDOZA NEGRON,
Plaintiff,

V. CIVIL NO.: 16-1553(MEL)

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

OPINION AND ORDER

Pending before the court is Lavinia Cardoza MNegr (“Plaintiff’) appeal from the
decision of the Commissioner of Social Security (“the Commissioner”) dginginapplication
for disability benefits. Plaintiff, who previously worked as an administrative assistamttends
thatthe adminigrative law judge improperly relied on her Global Assessment of Functioning score
and on her ability to take care of her personal needsthbadminigrative law judge erred in
discounting the opinion of DrMichael Babilonia the treating physician and that the
administative law judge posed hypothetical questions to the vocational expert that did not
accurately reflect aherlimitations.
l. PROCEDURAL AND FACTUAL BACKGROUND

On February 3, 2012, Plaintiff filed an application for Social Security benefits alleging
that on September 3, 20{@he onset date”)she became unable to work due to disabilify.
6171 Plaintiff met the insured status requirements of the Social Security Act thBeagmber
31, 2A5. Tr. 18 Prior to becoming unable to work, Plaintiff was an adrtriaiive assistantTr.

39. The claim was denied on July 2012, and upon reconsideration on November 21, 204.3.

L“Tr.” refers to the transcript of the record of proceedings.
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104; 108. Thereatfter, Plaintiff requested a hearing, which was held on November 4206t
Administrative Law Judge Gregui Mercadbereafter “the ALJ”). Tr. 36. On November 28
2014, the ALJ issued a written decision finding that Plaintiff “has not been under aityisasbil
defined in the Social Security Act, from September 3, 2010, through the date of thisrdedisi
28-29 Thereatfter, Plaintiff requested review of tiel’s decision.Tr. 9. Plaintiff's request for
review was denied by the Appeals Council, rendering the ALJ’s decision the firbdexf the
Commissioner of Social Security, subject to judicial revidw.1. Plaintiff filed a complaint on
March 29 2016. ECF No. 1. Both parties have filed supporting memoranda. ECF N&3. 20
Il LEGAL STANDARD

A. Standard of Review

Once the Commissioner has rendered a final determination on an applicatioaliditglis
benefits, aistrict court “shall have power to enter, upon the pleadinggransdcriptof the record,
a judgment affirming, modifying, or reversing [that decision], with or witheotanding the cause
for a rehearing.” 42 U.S.C. § 405(g). The court’s review is limited to determinindneviide
ALJ employed the proper legal standards and whether her factual findings were founded upon
sufficient evidence. Specifically, the court “must examine the record and uphold defirsaon
of the Commissioner denying benefits, unless the decision is based on a faulthdsgaor

factual error.” LopezVargas v. Comm’r of Soc. Sec., 518 F. Supp. 2d 333, 335 (D.P.R. 2007)

(citing MansgPizarro v. Sec’y of Health & Human Servg6 F.3d 15, 16 (1st Cir. 1996) (per

curiam)).
Additionally, “[t]he findings of the Commissioner . . . as to any fact, if supported by
substantial evidence, shall be conclusive.” 42 U.S.C. 8§ 405(g). Substantial evidenaghis “s

relevant evidence as a reasonable mind might accept as adequate to suppcttisaond



Richardson v. Perales, 402 U.S. 389, 401 (1971). The standard requires “more than a mere

scintilla of evidence but may be somewhat less than a preponderance’ of the evi@Gnsburg

v. Richardson, 436 F.2d 1146, 1148 (3d Cir. 1971) (ggdtaws v. Celebrezze368 F.2d 640,

642 (4th Cir. 1966)).
While the Commissioner’s findings of fact are conclusive when they are supported by
substantial evidence, they are “not conclusive when derived by ignoring evidenagplyiigy

the law, or judging mattersrirustedto experts.” _Nguyen v. Chater, 172 F.3t, 35 (1st Cir.

1999) (per curiam) (citing Da Rosa v. Sec'y of Health & Human Servs., 803 F.2d 24, 26 (1st Cir.

1986) (per curiam)Qrtiz v. Sec’y of Health & Human Sery€55 F.2d 765, 769 (1st Cir. 1991)
(per curiam)). Moreover, a determination abstantiality must be made based on the record as a

whole. SeeOrtiz, 955 F.2d at 769 (citing Rodriguez v. Sec'’y of Health & Human Servs., 647 F.2d

218, 222 (1st Cir. 1981)). However, “[iJt is the responsibility of the [ALJ] to deterrsgwees of
crediblity and to draw inferences from the record evidendg. Therefore, the court “must affirm
the [Commissioner’s] resolution, even if the record arguably could justifyexetit conclusion,

so long as it is supported by substantial evidenBadrigue Pagan v. Sec’y of Health & Human

Servs, 819 F.2d 1, 3 (1st Cir. 1987) (per curiam).
B. Disability under the Social Security Act
To establish entitlement to disability benefits, a plaintiff bears the burdemwahgrthat

she is disabled within the m@ag of the Social Security ActSeeBowen v. Yuckert, 482 U.S.

137, 146 n.5 (1987). An individual is deemed to be disabled under the Social Security Act if she
is unable “to engage in any substantial gainful activity by reason of angatigdieterminble
physical or mental impairment which can be expected to result in death or whilektbdr can

be expected to last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A).



Claims for disability benefits are evaluated according five step sequential process. 20

C.F.R. 8 404.1520; Barnhart v. Thomas, 540 U.S. 202242003); Cleveland v. Policy Mgmt.

Sys. Corp., 526 U.S. 795, 804 (1999uckert 482 U.S. at 14812. If it is determined that the
plaintiff is not disabled at any step in the evaluation process, then the anallysmst wioceed to

the next step. 20 C.F.R. § 404.1520(a)(4). At step one, it is determined whether the plaintiff is
working and thus engaged in “substantial gainful activity.” 20 C.F.R. 8 4044%2)(i). Ifshe

is, then disability benefits are denied. 20 C.F.R. § 404.1520(b). Step two requires the ALJ to
determine whether the plaintiff has “a severe medically determinable physicalemtal
impairment” or severe combination of impairmen2f C.F.R. 8§ 404.1520(a)(4)(ii). $he does,

then the ALJ determines at step three whether the plaintiff's impairment or imptEraren
equivalent to one of the impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1. 20
C.F.R. 8§ 404.1520(a)(4)(iii)). If so, then the plaintiff is conclusively found to be disabled. 20
C.F.R. 8404.1520(d). If not, then the ALJ at step four assesses whether the plamdirment

or impairments preventenfrom doing the type of workhe has done in the past. 20 C.F.R. §
404.1520(a)(4)(iv). In assessing an individual's impairments, the ALJ consitldre relevant
evidence in the case record to determine the most the individual can do in a wogkdesfiite

the limitations imposed byen mental and physical impairments. 20 C.F.R. § 404.1545(a)(1).
This finding is known as the individual’s residual functional capacity (“RFQd). If the ALJ
concludes that the plaintiff’'s impairment or impairments do preverftém performing ler past
relevant work, the analysis proceeds to step five. At this final step, the ALJtesaMeether the
plaintiffs RFC, combined with ér age, education, and work experience, alloestt perform

any other work that is available in the national economy. 20 C.F.R. § 404.1520(a)(4)(v). If the



ALJ determines that there is work in the national economy that the plaintiff clmmnpethen
disability benefits are denied. 20 C.F.R. § 404.1520(Q).
II. THE ALJ’ SDETERMINATION
In the case at hand, the ALJ found in step one of the sequential process that Plaintiff had
not engaged in substantial gainful activity since the alleged onset datenBepss 2010 Tr. 18.
At step two, the ALJ determined tHiaintiff “ hasthe following severe impairmentservical and
lumbar degenerative disc disease, osteoarthritis, and carpal tunnel syfdrmmécitations
omitted). At stephree, the ALJ found thdlaintiff “does not have ampairment or combination
of impairments that negs or medically equalthe severityof one of the listed impairments in 20
CFR Part 404, Subpart P, Appendix Tf. 21. Next, the ALJ determined thBlaintiff
has the exertional residual functional capacity to perform light work as defirg) CFR
404.1567(b) except that the claimant is limited to lifting and carrying up to 20 pounds
occasionally and 10 frequently. Shedstrictedo standing and walking for up to six hours
in an eighthour workday and sitting for up to six hours in an eigbir workday.
Additional limitations arepresent. The claimantcan never climb ladders, ropes, or
scaffolds. She is limited to frequent balancing, crouching, and crawling as sell a
occasional kneeling, stopping, and climbing of stairs and ramps.
Tr. 22 At step fourthe ALJ presented Plaintiff's RFC limitations to a vocational expert. The
vocational expert testified that Plaint@&anperform past relevant work as administrativeclerk.
Tr. 28. Becausélaintiff can performpast relevant work, the ALJ concluddthat sheis not
disabled Id.
IV.  ANALYSIS
Plaintiff challenges the ALJ’s decision with regard to ste andfour of the sequential
process. First, Plaintiff argues that the ALJ improperly relied on a Global Assessment of

Functioning soreand on her ability to take care of her personal needs when determining whether

her major depressive disorder was seveil®econd, Plaintiff argues that the ALJ erroneously



discounted the opinion of theeatingphysician, Dr. Babilonia, when determiningr RFC. Third,
Plaintiff argues that the ALJ posed hypothetical questions to the vocatiqeat éxat did not
accurately reflect aherlimitations.

1. Plaintiff’'s claim that the ALJ should not have relied on a Global Assessnm of
Functioning score.

Plaintiff contends that the ALJ improperly relied on a Global Assessmeninotiéning
(GAF) score when determining whetheermajor depressive disorder was seveihisis due to
the fact thatisce 2013, the GAF score is no longer used in the Diagnostic and Statistics Manual

of Mental Disorders. Negrén v. Colvin, Civ. No.-1926 CVR, 2015 WL 1499144, at *4 n.4

(D.P.R. Apr. 1, 2015); Hall v. Colvin, 18 F. Supp. 3d 144, 153 (D.R.l. 2014) (cKkmg

Psychigric Ass’n,Diagnostic and Stat. Manual of Mental Disorders DSM6 (5th ed. 2013)).

Plaintiff's argument is inapposite. The ALJ did take note of Dr. Gloria Duran’saopihiat
Plaintiff had a GAFscoreof 60, which is consistent with a mental impairment that imposes
moderategestrictionan social and occupational functioningr. 19. However, the ALJ only gave
partial weight to Dr. Duran’s opinion because of his finding that “the record as a suypbrts

mild restrictions’ Tr. 20 (emphasis added). Thus, the ALJ did not in fact rely on Plaintiff's GAF
score at step two. To tleentrary the ALJ concluded that Dr. Duran’s opinion as to Plaintiff's
GAF scords not supported by the record.

2. Plaintiff's claim that the ALJ should not have relied onher ability to take care of
her personal needs.

Plaintiff contends that the ALJ improperly relied on her ability to take afner personal
needs when determining whether her major depressive diswadesevere Thisargument is not

tenable. Step two requires the ALJ to determine whether the plaintifahsesvere medically

2The GAF “is a subjective determination based on a scale of 100 to 1 of ‘tiséadli®: judgment of the individual's
overall level of functioning.” _Langley v. Barnhaf73 F.3d 1116, 1122 n. 3 (10th Cir. 2004).
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determinable physical or mental impairment” or severe combination of imgraism20 C.F.R. 8§
404.1520(a)(4)(i)). When glaintiff has amedicallydeterminable mental impairment, the ALJ

mug evaluatehis or her‘paragraph Eriteria” Rivera v. Colvin, No. 18798 (CVR), 2016 WL

4094868, at *3 (D.P.R. Aug. 2, 2016). These criteria focus on four functional areas, which include
activities of daily living. Id. Here, the ALJ identified Plaintiff's major depressive disorder as a
medically determinablenentalimpairment. Tr. 19. Thus, the ALJ wasequired to consider
Plaintiff's activities of daily living when determining whethteer major depressive disorder was
severe?

3. Plaintiff’'s claim that the ALJ erroneously discounted the opinion of thetreating
physician.

Plaintiff contends that the ALJ should have given more weight to the opiniontogdtieg
physician, Dr. Babilonia, when determining Plaintiff's RFC. isdpinion, the ALJ stated that
he “g[ave] little weght to Dr. Babilonia’s opinion” becauseistinconsistent with Dr. Babilonia’s
clinical findings inhis consultative examinatiori.r. 25.

The disability determination process genergliyes “more weight to medical opinions

from [a claimant’s]treating sources 20 C.F.R. 8§ 404.1527(c)(2)Howe\er, the ALJis not

required to givecortrolling weight to the opinions dfeatingphysicians._Barrientos v. Sec’y of

Health & Human Servs820 F.2d 1, 23 (1st Cir. 1987)RiveraTufino v. Comm’r of Soc. Sec.

731 F. Supp. 2d 210, 216 (D.P.R. 2010). Rather, the ALJ can give less weigtreabirey

physician’s opinion if he has good reason to doRagarFigueroa v. Comm’r of Soc. Sec., 623

F. Supp. 2d 206, 21211 (D.P.R. 2009) (citin@arrasco v. Commof Soc. Se¢.528 F. Supp. 2d

3 Plaintiff cites to three cases where courts expressed skepticism about 8& I plaintiffs’ daily activities as a
basis to discredit their testimongeeRoddy v. Astrue705 F.3d 631, 6386 (7th Cir. 2013)Hughes v. Astrue705
F.3d 276, 27479 (7th Cir. 2013)Milam v. Barnhart 2004U.S. Dist. LEXIS 22855, *23. However, none of these
cases were decided at step two, where the Ateljisred to consider plaintiffs’ activities of daily livingld.




17, 25 (D.P.R. 2007)). Specifically, the ALJ may disregardrdagingphysician’s opinion when
it is “not supported by medically acceptable clinical laboratory techniquess]ootherwise

unsupported by the evidence.” Sanchez v. Comm’r of Soc. Sec., 270 F. Supp. 2d 228, 221

(D.P.R. 2003) (citing Greenspan v. Shal&@& F.3d 232, 237 (5th Cir.1994)T.his remaingrue

regardless of whether the source of the evidence is dreaimg doctor. Keating v. Sec'y of

Health & Human Servs848 F.2d 271, 275 n.1 (1st Cir. 1988) (citing Lizotte v. Sec'y of Health

& Human Servs., 654 F.2d 127, 130 (1st Cir. 1981)).

Plaintiff argues that “[t{jhe medical reports from Dr. Babilonia . . . ansistent with each
other.” An examination of the medical repodemonstratethat this is not the case.

On September 10, 2013, Dr. Babilonia found normal muscatl@ngthin both of
Plaintiff's hands, negative Tinel and Phalen’s tests, andstdctionan either of Plaintiff’'s hands
with gripping, grasping, pinching, fingé&apping opposition of fingers, buttoning shirts, picking
up coins, and writingTr. 428. This evidence undermines Dr. Babilonia’s opinion that Plaintiff is
restrictedto performing simple grasping for up to four hours bilaterally and fine matigufar
up to four hoursTr. 1063. Dr. Babilonia also found that Plaintiff had norsteéngthat the lower
extremitiesand a normal gaitTr. 429. Further, while Dr. Babilonia inchted that Plaintiff used
a cane, he also stated tkhedid not use an assistive device, that a question asking him whether
he examined heagait without the assistive device was not applicable, and that a physician did not
prescribeheran assistive deviceld. This evidence casts doubt on Dr. Babilonia’s opinion that
Plaintiff is limited to standindor up to two hours in an eigfour workday and walking for up to
two hours in an eigkhour workday. Tr. 1063. Lastly, Dr. Babilonia found that Plaintiff had
normal motorstrength that there were no deficits iver sensory modalities, and thstie had a

normal range of motion throughout the body except inbtek whereshehad a flexion of 80



degrees out of 90 degreedr. 424; 426 This evidence throws Dr. Babilonia’s opinion that
Plaintiff is limited to lifting and carrying 10 pounds occasionally into quesflean1063. In sum,
the record supports the ALJ’s conclusion that Dr. Babilonia’s opinion “is inconsistinfhig]
clinical findings in his consultative examinationTt. 25.

4. Plaintiff's claim that the ALJ posed hypothetical questions to the vocabnal
expert that did not accurately reflectall her limitations.

Plaintiff contends that the ALJ posed hypothetical questions to the vocationdl thepe
did not accurately refleatl herlimitations. Specifically, Plaintiff asserts that the ALJ should have
included in her questions to the vocational expertshatad a short attention span, which she
claims is a symptom of major depressive disafdéfowever, at step two, the ALJ daténed
that Plaintiff’'s major depressive disordemonsevere, and[i] t is well within the ALJs authority
to weigh the evidence, to determine the credibility of the plaistdfibjective complaints, and to
use only credible evidence in posing a hyptittal qustion to a vocational expert¥élezPantoja
V. Astrue, 786 F. Supp. 2d 464, 469 (D.P.R. 2010). Thus, while Plagitdflenges the ALJ's
decision with regard tetepfour, sheis truly challenging the ALJ sleterminatiorat step twdhat
hermajor depressive disorder is nsavere.

In making this determinationhé¢ ALJ gavesignificant weight to the opinion of Dr.
Adalisse Borges, a state agency psychological consultant, thatfPsaimdijor depressive disorder
is nonsevere> Tr. 19. As described above, the ALJ gave partial weight to the opinion of Dr.

Duran, areatingsourcethat Plaintiff h& a mental impairment that imposmoderate resctions

4 Dr. Beatriz Ortiz, a treating souraghserved that Plaintiff had a short atten span. Tr. 4168120. However, the
ALJ did not state whether he gave any weight to Dr. Ortiz's opinion19Lr.Further, Dr. Ortiz’'s conclusion is not
supported by the recordr. Duran, a treating source, found that Plaintiff had appagettetion and concentration
(Tr. 1053) andPlaintiff herself stated that she can pay attention and follow writteprah¢hstructionsvell (Tr. 119).
51t does not always follow from finding that a plaintiff has major depressive disorder that the dis@dsevere.”
SeePerry v. Colvin No. 2:15CV-01145, 2016 WL 1183155, at *6 (S.D.W. Va. Mar. 28, 2qQa€jrming the ALJ's
determination that Plaintiff’'s major depressive disorder and generalizéetyadisorder, considered singly aimd
combination, were neeevere).



in social and occupational functioningr. 20. This was due to the ALJfsding that “the record
as a whole supportsild redrictions.” Id. (emphasis added).
In making this finding, the ALJ evaluated Plaintiff's “paragraph B catéwhich includes

activities of daily living, social functioning;oncetration, persistence, or pacand episodes of

decompensationld. The ALJ used a fivgoint scale of “none,” “mild,” “moderate,” “marked,”
and ‘extreme” to rate Plaintiff's symptomsSeeRiverg 2016 WL 4094868, at *3.

In the area of daily living, the ALJ fourttiat Plaintiff ha “mild” limitation because she
retairs the ability to performseveralactivities of daily living, such as preparing simple foods,
performing household chores, driving when necessary, shopping at stores for food, pasying bill
and managing a savings account. 20; 116-17. In the area of social functioning, the ALJ found
that Plaintiff ha “mild” limitation because she retaithe ability to interact with dier people.Tr.

20. Specifically, Plaintiff spends time with her children and husblailyg, calls her mother, and
has no problem getting along with friends, family, neighbors, or other pebpl218-19. In the
area ofconcenration persistence, opace, the ALJ found that Plaintiff #&mild” limitation
because she retaithe ability toinitiate, persist, and complete tasks amstructions Tr. 20.
Specifically, Plaintiffcanpay attention and follow written and oraltingtionswell. Tr. 119. In
the area of decompensation, the ALJ found that Plainti§f éxgerienced no episodes of
decompensation of extended duratidm. 20.

Because the ALJ found that Plaintiff’s major depressive order sanseore tharimild”
limitation in any of the first three areas and no episodes of decompensation of éxteraten

in the fourth area, the ALJ concluded that Plaintiff's major depressiveigrdensevere.Tr. 21.

This conclusion is supported by substantial evigde
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Based on the foregoing analysis, the court concludes that the decision ofrthegSioner
was based on substantial evidence. Therefore, the Commissioner's decisioreldg her
AFFIRMED.

IT IS SO ORDERED.

In San Juan, Puerto Rico, this’2day ofDecember, 2018.

s/Marcos E. Lépez
U.S MagistrateJudge
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