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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

Edwin Hernandez-Favale,
Petitioner

CIVIL NO. 162098 (PG)

V. Related Crim. No. 9®70(PG)

United States of America,

Respondent.

OPINION AND ORDER

Before the court ispetitioner Edwin Hern&ndeRavale's (henceforth “Petitioner” or
“HernandezFavale) motion to vacate, set aside or correct sentenceyaunt to 28 U.S.C. 83255

(Dockets No. 1, 1) and the United States’ (or tHgovernment”) @position thereto (Docket N

A=

19). For the following reasons, the coENIES Petitioner’s motion to vacate.

. BACKGROUND

On December 2, 1996, HernandEavale was found guilty of being a felon in possasof a

firearm, in violation of 18J.S.C. § 922(g)(1)SeeCrim. No. 96070 (PG),Docket No. 70n June

1

4, 1997, the Presentence Intigation Report (henceforth “PSRwas disclosed, which revealed
that Petitioner had convictions for the followingeeant offensescharged under the laws
Puerto Rico 1) two convictionsdr robbery on February 20, 197PSR at pp. 9 & 1@ 2) three
separate convictions for robbery, robbery ahator vehicle, and attempted murder on Octoper
26, 1978 PSR at pp. 134); 3) one conviction for attempted mder on Mart 23, 1979PSR at
p. 16); and, 4) one conviction for attempted robberyofehicle on February 26, 19§BSR at p

17). Based on this report, the court found that Hemhe#Favale tad three prior convictions far

“violent felonies” as defined by the Armed Career Criminal Act (hefoecth “ACCA”), at 18 U.S.C.

8 924(e)(2)(B). As a result, the courdentenced Petitioner on June 26, 1987atterm of 18(
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months of imprisonmeninder the ACCA18 U.S.C. 8§ 924(eBeeCrim. No. 96070 (RG), Docket
No. 90.Without the adjustment imposed by the AC(2etitioner would have been subjed!

insteadto a statutory maximum penalty of 120 months.

Il. STANDARD OF REVIEW
Pursuant to 28 U.S.C. § 2255, a federal prisoney mave to vacate, set aside, or correct
sentence “upon the ground that the sentence wassexin violation of the Constitution or la
of the United States, or that the court was withpuisdictionto impose such sentence, or tf
the sentence was in excess of the maximum authsbhbydaw, or is otherwise subject to collate

attack.” 28 U.S.C. § 2255(alill v. United States 368 U.S. 424, 42827 (1962)Ellis v. United

States 313 F.3d 636, 68(1st Cir. 2002).

1. DISCUSSION

On Junel4, 2016, HernandeEavale presented a motion to vacate, set asideoorect
sentence pursuant to 28 U.S.C. § 225é&titioner asserts that he cannotdonsidered an Arme
Career Criminalas defined by the ACCAecause his previous convictigspecificallyattempted
murder, robbey of amotorvehicle, and robbery, do ngualify as “violent felonies” pursuant t
18 U.S.C. 8 924(e)(2)(B). The ACCA defines a “violdelony” as any offense that is “punisha
by imprisonmen for a term exceeding one yeaandit: (i) has as an element the use, attemg
use, or threatened use of physical force againsp#rson of another; or (ii) is burglary, arson
extortion, involves use of explosivesr otherwise involves conduct that presents a
serious potential risk of physical injury to anothe.” 18 U.S.C. § 924(e)(2)(B) (emphasg
added). The section’s first clause is often refdri@as the “force clauseand the bolded segme
representshe statute’s “residual clae.”Pursuant to the ACCA etitioner can only be subject

to the mandatory minimum 180 monskentencedr violating 18 U.S.C. § 922(d) he hasthree
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prior convictions for a “violent felony as defined by 18 U.S.C. § 924(e)(2)(B),“a serious dru

offense” Seel8 U.S.C. 8§ 924(e)(1).

Firstly, Hernandez~avale argues thajohnson v. United Stated35 S.Ct. 2551 (2015

(Johnson I} invalidated the residual clause of the ACCA, 8 9942)(B)(ii), therefore attempte
murder, robbey of amotorvehicle and robbery cannot be considered “violehtriies” pursuan
to the ACCA. The court finds that it does not néecdddress Petitioner’s constitutional vdir-
vagueness challge regarding 8§ 924(e)(2)(B)(il)ecause he has been prensty convicted o
three “violent felonies” as defined lilie ACCAS force clause i8 924(e)(2)(B)(i).Nevertheless
Petitioner also alleges that the conducts for whielwas previously convicted, namgytempted
murder, robbery of amotor vehicle, androbbery, cannot beategoricallyconsidered “violen

felonies” under the ACCA's forcealise. The court disagrees.

To that effect Hernandez-avalefirst arguesthat his twoprior convictions for attempte
murder should not be taken into consideratiomemthe ACCAbecausattempted murdedoes
not necessarily require the use, attempted usthr@atened use of violent physical force aga
another. According to First Circuit precedentf a statute does not contain in all of
manifestations elements requiring the use, attechptse, or threatened use of violent g

intentional force against a person, then it is adtiolent felony” SeeUnited States v. Martinez

762 F.3d 127, 133 (1st Cir. 2014)hereforeaccording to Petitioner’s clairmurde as defined by
Puerto Rico law at the timéoes not categorically qualify as aolent felony under the ACCA

force clause.

Specifically, Petitioner states that, under thBuerto Rico lawthat existedwhen he was
originally charged, “attempted murder occurs whepeason commits acts or incurs omissic

unequivocally directed to cause the death of a huime@ing with malice aforethought.” People
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Bonilla-Ortiz, 23 P.R. Offic. Trans. 393 (198@racketomitted).Hernandezavale believes tha
committing acts or omissions unequivocally directedause the death of a human beohages
not necessarily require the use, attempted usthreatened use of violent physical force aga
another personn support of his contentionHernande#avale presents a series of hypothet
scenarios in which a murder could be committed tberapted without the use of violerfbrce,
such as death by poisoning, the laying of a trapkihgor attempting to lock someemn a car in

a hot day, and starving and attempting to starveesune to death.

Contrary to Petitioner’s argument, however, Puétiw case law establishes thatirder ang

attempted murder categorically fit the requiremesés forth by the ACCA's forcelause. The

Puerto Rico Penal Code of 1974, under which Petérowas originally charged, defined murd
as the killing of a human being with maliedorethought.SeeP.R. LAws ANN. tit. 33, § 4001
(repealed 2004)Additionally, the Supreme Court of Puerto Rico defil “malice aforethought
as the intent to realize an act or produce a gmajuey that will probably result in the death of

personSeePueblo v. Rosarid60 P.R. Dec592, 610 (2003)if “malice aforethought”is the inten

to act in such a way that causes grave bodily harm or ldéatanother person, and “mali
aforethought’is an element of murdethen the court can logically infer that mwerdrequires

violent acts capable of causiimgury to another person.

Petitioner’s argumengtating thatone can commit acts unequivocally directed at cagishe
death of a human being without employing physiaaicé should be rejected because it
extremely unlikely if not downright impossible, to find a realistic sétion in which this clain
holds true. Hernandekavale cites death by poisoning as an examplevaflant act that does ng
require physical force, but this argument was egpherejected by th&uprane Court of the

United Statesn U.S. v. Castlemanl34 S.Ct. 14052014) In Castlemanthe Supreme Courtates
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the poison, ‘it is the act of employing goin knowingly as a device to cause physical hariat
the harm occurs indirectly, rather than directlyg ¢éith a kick or a punch), does not mattdd”
at 1415. The sam#gic applies to Petitioner’s alternative hypotltali scenaris. Therefore
murder under theexisting laws of Puerto Ricoat the time when Petitioner was previou
convictedrequiread the use, attempted use, or threatened use of lysice against a perso
thereby qualifying as a *“violent felohyunder the ACCAs érce clauseat 18 U.S.C.8

924(e)(2)(B)(i).

Furthermoe, Petitioner alleges thanurder underPuerto Rico lawat the time ofhis
convictions did nodifferentiatebetweenthe different formsf participation That is to saythe
actsof aiding and abetting murder, instigating murdand accessory to a murder were
indistinguishable fromprincipal murder. See P.R. LAwWS ANN. tit. 33, 8§ 317172. Therefore
Hernadndezavale could have been convicted of attempted muadea principalan aider ang
abettor, annstigator, or as a cooperator. According to Peni¢ig participating in an attempte
murder as anything other than the principal is gdlfly too far removed from the viole
componentof the offense and wouldot require the use, attempted use, or threatarsdof

violent force necessafgr the felonyto qualifyas a “violent felonytunder the ACCA's force claus

Hernandez-awale’s argument does not hold watercauséone who aids and abets an offer

is punishable as principal’[..] and the acts oétprincipal become those of the aider and abe

as a matter of lawUnited States v. MitchelP3 F.3d 1, 3 (1st Cir. 1994)(quotitupited States .

Simpson 979 F.2d 1282, 1285 (8th Cir. 1992)). Aiding aalmktting is not considered a separ
offense from the underlying substantive crindeeMitchell, 23 F.3d at 2 (quotingnited States
v. Sanchez917 F.2d 607, 611 (1st Cir. 1990)). The fact thating and abettingnstigating, ang

cooperating witha murder are all prosecuted indistinctly from murdemmitted as a princip:
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that render ita “violent felony.” In this caseit is immaterial whetherHernandezFavale
participatel as an aider and abettor his 1979 convictiorior attempted murdebecause anyon
who participates in a murder, in any capacdymmits a Violent felony pursuant to 18 U.S.(
924(e)2)(B)(i). The court concludegshat HernandeFavale’s arguments questioning whetl
murder and attempted murder dngolent felonie$ pursuant to the ACA’s force clause ar

inappositeand arghereforeDENIED .

Herndndezavale also contends that robbery ofiatorvehicleis not a“violent felony under
the ACCA's force clauseRobbery of anotorvehicle, as prescribed by Articlg3B of Puerto Ricg’
1974 Penal 6de, requireshe same elements as robbespecifically the employment of violeng
or intimidation,plustwo additional essential elements, naméte 1) use of a deadly weapon i
2) the takinga motor vehicleSeeP.R. LAwsS ANN. tit. 33, § 4279B (repealed 2004p.etitioner
argues that even thoughe Supreme Court of Puerto Rico has never disaiaskengthArt. 173B,
the statute’s violence or intimidation requiremestiould be interpreted similarly to thos
required by the robbery statute due to trs@milar wording.As will bediscusg&d more thoroughl
infra, Petitioner alleges that since the violencendimidation element of the robbery statute d
not meet the physical force requirement of B&CA's force clause, neither @stheviolence or
intimidation elementof the robbery of anotor vehicle statute. More importantly, Petitier
contends that the Puerto Ria@bbery of amotor vehicle statuts additional elemenshouldbe
interpreted similarly to Massachusettarmed robbery statutkeld by the Ninth Circuit to ng

meet the requirements ofaolent felony under the ACCASeeU.S.v. Parnel] 818 F.3d 974 (9t

Cir.2016)(holding that “‘mhoever being armedwith a dangerous weapon, assaults another
robs, steals otakesfrom his person money or other property which mayshbibject to larcen
[..]” will have committed armed robbepursuant toMAss. GEN. LAwWS ANN. tit. 265, 8§ 17

(amended 199&emphasis ourd) TheParnellcourt reasonshat just because a person is arm
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it does not mean that he or she himsedthe weapon, or threatened to useSéeParnel| 818

F.3d at 980Forthat reasontheParnellcourt concludes that the aforementioned armed rop

statute does not require thise of physical forcegndthus it is not a “violent felony” pursuant t
the ACCA'’s force clause. Petitioner asthat the courinterpret Puerto Ro’s robbery of a mtor
vehicle statute identically in finding that therore does not constitute a “violent felony” inso

as it does notequire that the weapon be specifically used oplaiged.

Somecontroversyexistsregarding whether or not the violence or intimidatelement of the
robbery and robbery of motor vehicle statutes require violent physical forcevBiehelessthe
present controversy can be resolvedabwlyzingthe additional elements of Puerto Rico’s robb
of a motor vehiclestatute. Article 173B of Puerto RisoPenal Code athe time of Petitioner’
convictionexpresslyequires thaise of an object capdb of causing grave bodily injurp order
to effectrobbery of a motor vehicleSeeP.R.LAWSANN. tit. 33, 8 4279B. The Massachusetts arn
robbery statute at issue Parnellmerely requiredhat the persome armedwith a dangerou

weapon, thus it did not require thhseof the weapon, contrary to the statute at issudis case

The Ninth Circuit inParnellstates that “here is a material difference between the preseies
weapon, which produces a risk of violent force, ahd actual or threatened use of such fo

Only the latter falls within the ACCA’s force clae$ Parnel] 818 F.3d at 980In the absencef

any decision by the Supreme Court of Puerto Riedisg otherwise, the languagétbe statute
in question musbe taken at face valu&herefore, by requiring as an element of the oféettese
use of a deadlweapon, Puerto Rico’s robbery of a motor vehicktste clearly requires the ug
attempted use, or threatened use of physical fagegnstthe person of another, asdidoffense
falls within the meanin@f a “violent felony” pursuant to 18 U.S.C. 92&)(2)(B)(i). As a result
Petitioner's arguments regarding his prioonvictions forrobber of a motor vehicle an

attempted robbery of a motor vehicle dnerebyDENIED .
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HernandezZavale proceeds to argue that pisor convictions for robberghould nd¢ be taken
into account as one of the three prior “violenbfey” convictions needed to receitlee increase(
penalty imposedy 8 924(e)(1)of the ACCA as robbery isiot categorically dviolent felony?”
Petitioner believes that thebbery statute'violence orintimidation element is overinclusiv,

after the Supreme Court of Puerto Rico’s decisiofPeople v. Batista Montafiez, 13 P.R. Of]

Trans. 401 (1982)n Batistg the Supreme Court of Puerto Rico held that evensiightest use ¢
force, sub as the sudden snatching of a necklace, is seffftdio commit the crime of robberig.
at 410. The statute only requirdsat the use of force or aggression have the etieébdrcing a

person to give up his propertid. (QquotingPueblo v. Diaz Diaz102 P.R. Dec535, 539 (1979)

In Johnson v. United State599 U.S. 133 (2010QJohnson ), the Supreme Court of the Unitg

Statesheld that a battery state that merely requirehe “slightest offensive touching” does n
rise to thdevel o “physicalforce” requiredbythe ACCA.Id. at140. Because Puerto Rico’s robbe
statute does not distinguish between degrees akfdPetitioner infers that said felony can
committed via the “slightest offensive touchfregnd does not categorically require thghysical

force” specifiedby the ACCA'sforce clausé

Despite the foregoinghecourtneed notruleon the matter, as Hernandeavale’s convictiorn
requires a finding ofhre e previous violent felony convictions in order fomhito be subjected t

the enhanced sentence imposedlByU.S.C. § 924(€1). Since Petitioner has been previou
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convicted offour violent felonies, to wittwo convctions for attempted murder, one conviction

1This district has arrived at different conclusiamrsthe issue of whether robbery pursuant to therf®uRico Pena
Code is or is not a crime of violence for sentegogmhancement purposdn.United States v. Castro Vazqydz6
F.Supp.3d 13 (D.P.R. 26}, Judge Fusté held that Puerto Rico robbery tsanorime of violence. Furthermore,
United States v. SaéQuiles Crim. No. 14564 (PAD), Judge Delgado found that a Puerto Rienvection for
attempted robbery did not trigger a sentence enémarent inder U.S.S.G. § 2K2.1(a)(3), thereby finding thas inot

a crime of violence. On the other handUnited States v. AvileRodriguez Crim. No. 15442 (FAB), Docket No. 156

at 37, Judge Besosa held that Puerto Rico robbeeg dall within the force clase of the sentencing guidelines.
addition, inUnited States v. Gonzaldzournier, Crim. No. 13698 (DRD), Docket No. 101 at 2R3, Judge Domingue
held that Puerto Rico armed robbery is a crimeiolevice under the ACCA. In conclusion, no consenexists as tg

in

N —
)

whether robbery requires the use of violent phydmece as defined idohnson |
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for robbery of anotorvehicle,and one conviction for attemptedbbery of a motor vehiclde is
automaticallyexposedio theaforementionec&nhanced sentenegthout having to consider h

prior conviction for robbery.

Based on thabove the original sentencef 180 months of imprisonmeninderthe ACCA, 18
U.S.C.8 924(efl), is valid becausePetitionerwasconvicted of being a felon in possession ¢
firearm underg 922(g) havinghree priorviolent felonyconvictions as defined byhe Act’s force

clause ag 924(e)(2)(B)(i). As a resulthis request for habeasliefon these grounds BENIED .

V. CONCLUSION

Based on the above, the court finds that Petitisnmequest for habeas corpus relief under
U.S.C. § 2255 (Dockets No. 1, 11) BENIED AND DISMISSED WITH PREJUDICE .

Judgment shall be entered accordingly.

V. CERTIFICATE OF APPEALABILITY

It is further ordered that no certificate of appadality should be issued in the event that
Petitioner files a notice of appeal because thereassubstantial showing of the denafl a

constitutional right within the meaning of 28 U.S82253(c)(2).

ITIS SO ORDERED.
In San Juan, Puerto Ricduly 18, 2018

S/ JUAN M. PEREZGIMENEZ
JUAN M. PEREZ-GIMENEZ
SENIOR U.S. DISTRICT JUDGE
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