Navedo-Ramirez v. USA Doc. 24

INTHEUNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

Yamil Navedo-Ramirez,
Petitioner

CIVIL NO. 16-2314(PG)

V. Related Crim. No. 1844-2 (PG)

United States of America,

Respondent.

OPINION AND ORDER

Before the court ipetitioner Yamil NaveddRamirez'(“Petitioner” or “NavedeRamirez)
motion to vacate, set aside or correct sentenceyant to 28 U.S.C. 8255 (Docket No. 1the
United States’ (or the “government”pposition thereto (Docket No. 22and NaedoRamirez’
reply (Docket No. 23).For the following reasons, the couDtENIES petitioner’s motion tg
vacate.

I. BACKGROUND

|8

NavedeRamirez was arresteabs a result of Operation Guard Shazlsting operation le
by the Federal Bureau of Investigation (FBIijned at combating corruption in the Puerto Rico

Police Department (PRPD$eeUnited States v. NavedBamirez 781 F.3d 563 (1st Ci2015).

On April 9, 2010, Naveddramirez was recruited by a former romantic partiéendell Rivera
Ruperto, as extra security for one of the sham dragsactions being organized by the HBI.
Petitioner participated in the faux drug transactoonApri 14, 2010, and walater arrested for
herinvolvement in the saméd. at 566.Petitioner was charged witfil) conspiracy to possess
with intent to distribute over five kilograms of @@ine (“conspiracy count” (2) aiding and

abetting an attempt to possess with intent distribute over five kilograms of cocaine
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(“substantive count?)and(3) possession of a firearm in furtherance of a drug erfffirearm
count”). Petitioner procesked totrial by jury and was found guilty of the substasmticount,
aiding and abetting ant@mpt to posseswith intent to distribute cocainend of the firearm
count,possession of a firearm in relation to a drug icaffhig crime.The jury found her no
guilty as tothe conspiracy count.fONovember 16, 2012, theourt sentenced Naved®amirez
to 121 morths imprisonment as to the substantomint to be served consecutively with ¢

months as to the firearm coureeid. at 567.

NavedeRamirez appdad her conviction and sentenw&h unprosperous results her
appealNavedeRamirezarguedhat the district court committed various evidemyiarrors, ang
that she should have been granted a downward vegiansentencing because the governm
supposedly engaged in sentencing factor manipuag8eeid. at 565.The First CircuitCourt of
Appeals soundly rejected these clajrmasdaffirmed Petitioner’s conviction and sentenSeeid.
at 570.

Il. STANDARD OF REVIEW

Pursuant to 28 U.S.C. § 2255, a federal prisoney mave to vacate, set aside, or corr
his sentence “upon the ground that the sentencampgssed in violation of the Constitution
laws of the United states, or that the court wathwadt jurisdictionto impose such sentence,
that the sentence was in excess of the maximumaaiggd by law, or is otherwise subject

collateral attack.” 28 U.S.C. § 2255(&Jill v. United States368 U.S. 424, 42827 (1962) Ellis

v. United States313 F.3d 636, 6K4(1st Cir. 2002).

I11.  DISCUSSION

On June 282016, NavedeRamirez presented thmotion to vacatgDocket No. 1

challenginghersentence on twenigix grounds, which, as the following analysis will shaasge,

ent
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must be rejected because they are either praedlyudefaulted, waived due téack of
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development, have been resolved against her orctdapgpeal, have been attended by the ¢

through a separate mechanison,are simply meritless.
A. Underdeveloped & Procedurally Defaulted Claims

Firstly, the court deems waive@roundsFive through Nhe, Twelve through HRteen,
Seventeen throughwentyTwo, and TwentyFour throughTwentySix, because thegimply
presenbareboneargumentsThe aforementioned grounds, as presented in Pe#ti® motion
to vacate, are as followsGround Five: first time offender, no prior criminal historround
Six: low level offender, ot a risk to the publicGround Seven: no prior state, federal,rg
criminal history, lesser dc] serious offense codeGround Eight: criminal offenses
overstacked, doubleount, overemphasized for the seriousness of theegrGround Nine:

federal rule 29Ground Twelve: bill of particulars;Ground Thirteen: Johnson vUnited

States Ground Fourteen: Welch v. United Statesl36 S.Ct. 1257 (2016round Fifteen:

no firearm;Ground Seventeen: judge’s abuse of discretiorGround Eighteen: criminal
offense conductGround Nineteen: 18 U.S.C. §24(c)(1)(A)y Ground Twenty: 21 U.S.C. §
846 and 18J.S.C. 8§ 2 and 21 U.S.C.8&11(a)(1) & (b)(1)(AJii); Ground Twenty-One: volume
Il amendments to partidar guidelineslJ.S.S.G.8 2D1.1and18 U.S.C.8 2 Ground Twenty-
Two: rule- release on bondingsic] pending appealGround Twenty-Four: change of venu
or 8 455;Ground Twenty-Five: prosecutorialGround Twenty-Six: juries/jurors.> Docket
No. 1, at 12, 13.

The court recognizes that pfee litigants are entitled to ldberal construction of thei

pleadings andheseare heldto less stringent standards than fainpleadings drafted b

1The language used by Nave®amirez in hemotion to vacate was kept mostiytact, but the court took the libert
of fixing any citation errorsln Ground Thirteen, Petitioner ditot specify whether she is referringiohnson br
Johnson |} thereforethe citation was left as iSeeDocket No. 1.
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lawyers.Nevertheless, thile pro-se litigants are held to less stringestandardstheir motions

mustmeet certaifundamentatequirementsSeeUnited States v. Nishnianidz842 F.3d 6, 1¢

(1st Cir. 2003).Specifically, all petitioners havehe obligation of explicitly spelling out thej

arguments, as “it is not enough merely to mentigroasible argument in the most skeletal w
leaving the court to do counsel's work, create tesaturdor the argument, and put flesh on

bones.United States v. Zannin®95 F.2d 1, 17 (1st Cir. 1990¥ksues that are “adverted to ir

perfunctory manner, unaccompanied by some effodeateloped argumentation, are deen
waived” I1d. Additionally, the First Circuit has held that

asignificant bar on habeas corpus reliefis imposéen a prisoner did not raise
claims attrial or on direct review. In such cases, a caugty hear those claims for
the first time on habeas corpus review only if gegitioner has ‘cause’ fordwving
procedurally defaulted [hec]aims, and if the petitioner suffered ‘actual pretice’
from the errors of whickshe] complains.

Owens v. United Stated483 F.3d 48, 56 (1ir. 2007).

Here, Petitioner barely povides any support for Groundsve through Nine, Twelve
through Fifteen, Seventeen through Tweityo, and TwentyFour through TwentySix.
Indeed, it isimpossible to decipher what she uresting or alleging in the first place oveover
Petitionerdoes not provide any argument as topthese “issuesdre not procedurally defawld.
Due tothis lack of developmentnd the fact that these issuesre not raised on trial or o
appeal,Grounds Five through Nine, Twelve through Fifte&eyenteen thnogh TwentyTwo,

and TwentyFour throughTwentySix are rejected.
B. Grounds Previously Raised on Appeal

In Ground One, Petitioner allegebat the government engaged sentencing facto

manipulation.SeeDocket No. 1 at 40n this ground, Petitioner requests the saaaetencing

reliefthat was ganted to her calefendant, JosMievesVelez.SeeUnited States v. Nieve¥elez,

28 F.Supp.3d 1310.P.R.2014).Becausehe facts of Nieved/eleZ caseare not analogous t

ay,
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thoseof NavedeRamirez this court’s finding of sentencing factor manipulatiom Nieves
Velez 28 FSupp.3d 131lhasno bearing on Naved®amirez’ presentequest SeeNavedo

Ramirez 781 F.3d at 570 n.2.

Additionally, in Ground Eleven Petitioner accuske tourt of making several evidentigry
errors.SeeDocket No. 1 at12. Like in Ground One, Petitioner previously raisds issue or]

direct appeal, and the First Circuit addressed @eaded her claim$seeNavedeRamirez 781

F.3d at 56768. That fact, combined with Petitioner’s failure tdegje that there has been @an
intervening change in the law since then, blaes claims on collateral reviewSeeTracey v.

United States739 F.2d 679, 682 (1st Cit984) (quotindJnited States v. Sanders23 F.2d 34,

36 (8th Cir. 1983)) (holding that issues adjudicate a prior appeal should generally not|be

reviewed again by way of a 8 2255 motion withoutimtervening change in the applicable law).

C. Double Jeopardy Claim

\1%4

In Ground Two, Navedd&amirez arguethather constitutional protectioagainst double

jeopardywas infringedbecause she was allegedtied twice for the same offense. Specifically,
she alleges to have been “tried again for samene#ewith ‘wording’ (i.e. ‘Attempt’) being
misused in order to obtain a guilty plea .”.Docket No. Jat 5.As noted earliegra jury acquittec

NavedeRamirezof the conspiracy count, conspiracy to possess imitdént to distrilute cocaine,

butfoundherguilty of the substantive count, that is, aidinglaabetting an attempt to possess

—

with intent to distribute cocain&eeCrim. No. 100344 (PG), Docket No. 48Tt has long bee
understoodhat a“‘conspiracy to commit a crime is not the same o$feas the substantive crime

for double jeopardy purposedJhited Statew. ForniaCastillo, 408 F.3d 52, 69 (1€ir. 2005)

(quotingUnited States v. Lanoyd37 F.3d 656, 662 (1st Cil998). This hasbeen justified

under the premise that “the agreement to do thesatistinct from thgcompleted]act itself.”

Id. at 69(quotingUnited States v. Fel503 U.S. 378, 394891 (1992). Therefore, conspiragy
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to possess with intent to distribute cocaine is tid same offense as aiding and abetting an

attempt to possess with intent to distribute coeaBecause Naved®amirez was never tried

twice for the same offense, héouble jeopardy clainfails.

D. Sentencing Disparity Claims

In Grounds ThreeFour and Ten, Petitioner seeks to reduce her seetdmsed on

changes to the United States Sentencing Guide(ior$J.S.S.G.”) SeeDocket No. Jat 7, 8,12.
NavedeRamirez requestthat the court apply dendment 782 of th&.S.S.G.to reduceher
121monthsentence imposed asthe substantive courttHowever, a8 2255 motion is not th
adequate mechanism for presenting a senteremmandment reduction petitiosuch as the on

at hand SeeRodriguezisaac v. UnitedstatesCiv. No. 141404,2015 WL 447621&t *3 (D.P.R.

July 22, 2015. Instead,such aclaim should be presented via a motion undé& U.S.C.8
3582(c)(2).0n April 18, 2016 NavedeRamirezdid, in fact, present this sentenciraghendment
reduction requeswvia a Motion to Reduce Sentence under the propetiage that is, 8
3582(¢c)(2). Furthermore, on July 18, 201hid court granted that request and redu
Petitioner’'s sentenc&eeCrim. No. 1600344 (PG)DocketsNo. 792 804 Consequently, he
renewed requests, as raised in Grounds Three, &odrTen of her § 2255 motion, are herg

DENIED.
E. Ineffective Assistance of Counsel Claim

In Ground Sixteen, NavedBamirez allegegshat her Sixth Amendment right to tl
effective assistance of counsel was infringegicause counsel failed to present appropr

arguments during the piteial, trial, and sentencing stag&eeDocketNo. 1 at 13 Docket No.

2Amendment 782 generated déel reduction in all offense levels found WSSG8§ 2D1.1and 2D1.11

iate
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23 at 3, 10Specifically, N\avedeRamirez alleges that counsel failed() arguethat Petitioner’s

sentence should be reduced pursuant to Amendmeht(29 securea “valid plea agreement

that would accurately reflect her minor role in tsténgoperation;and(3) argue that ating
operation in whichaundercover agent is involved is always considensdapmentSeeDocket

No. 23at 2

In order to establish ineffective assistance ofrceel, Petitionemust prove that he
attorney’sperformance was deficient arnkle defcient performance prejuded her defensé&ee

Strickland v. Washington466 U.S. 668, 687 (1984). Und8trickland the burden of provin

counsel’s deficiency falls squarely on the shousdefthe defendant, who must overcome *“
presumption that, undeéhe circumstances, that challenged action ‘mighttesidered soun
trial strategy.”ld. at 689.Furthermorefailure to satisfy either prong of th®&tricklandtest is

fatal. Seeid. at 697.

Firstly, NavedeRamirez alleges that her counsel wasffective becase she failed t
arguethat Petitioner’s sentencke reduced for minor rol@ursuant to Amendment 79
Amendnent 794 modifiedthe commentary to U.S.S.G. § 3B1.2, which providedownward
adjustment to the offense level of a defendant treat a minimal or minor role in the crimin

activity for which she was chargefieePazAlvarez v. United State€iv. No. 161792, 2017 WL

1957002 at *5 (D.P.R. April 25, 2017) (quotitinited States v. Coht248 F.Supp.3d 637, 63

(E.D. Pa. 2017)):Mostnotably, Amendment 794which went into effect on November 1, 204"
added a list of factors that a court should consitledetermining whether to decrease

individual's offense level und& 3B1.2."Id.

While Amendment 794 went into effect on Novemhg2015the Sentencing Commissic

first published said amendment on May 5, 2(8&e80 Fed. Reg. 25, 782 (May 5, 201B8hd on

-

the

al

8

an

n

March 30, 2015, the First Circuit decided NaveRamirez’ appealSeeCrim. No. 1600344
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(PG), Docket No. 763Therefore, it would be unreasonable to find thatitRener’s counseWwas
ineffective for failing to present the Amendment 7®4Qument given that the amendment v
not known at the time of Petitioner’s appeal. Inyaiase Amendment 794 is not retroactive
applicableon collateral reviewand therefore it is not a cognizable claimunder § 2255See

ShepardFraser v. United State€r. No. 09113, 2017 WL 1386333 at *2 (D.P.R. April 18, 201

Consequently, Petitioner’s claim would still fail.

NavedeRamirez’ claimthat counselwas ineffective beauseshe did not secure a pls

agreement that took into considerati®etitioner’'sallegedly minor role in the operation |i

similarly flawed.Courtshaverecognized thatounsel’s assistance in obtaining a pdggeemen
was ineffective when a plea offer has been extendgdhe governmentand counsel fails t
inform or educate the defendant about said offaiternatively, this court has found that the
is ineffective assistance of counsel when the deferiexpressly states that simeshes to pleac
guilty in order to avad a trial, but ler counsel missesnultiple opportunities to accept

negotiate a plea bargaiSeeUnited Statey. Mirandag 50 F.Supp.3d 85 (D.P.R. 2014).

In the presentcase, the record shows th#te governmentextendedplea offers tg
Petitioner which sheaejected SeeCrim. No. 10-344 (PG), Docket No. 649, at 28Yet, Navedo
Ramirez does not allege that countaled to notify oradequatelynstructher as to the plex

offerssomade Moreover, therecord does not reveal, nor does Petitioner allbgt she explicitly

3For example, irLafler v. Cooper132 S.Ct 1376 (2012), the Supreme Court of the United & atetermined that
a plea bargain has been offered, then the defenliasthe right to effective assistance of counsenvdetermining
whether or not to accept it. On the other handissouri v. Fiye, 132 S.Ct. 1399 (2012), the Supre Court found
that there wasneffective assistance of counsel whesunselaltogetherfailed to informhis clientthat there werg
plea offers on the table.

4For instance, o October 21, 2011, the gernment stated thaduring the initial production of discovery, “the &l.
Attorney’s office extended plea offers to theseeatefants, as they did to all the defendants in thhar@ Shack
cases.Crim. No. 10344 (PG), Docket No. 649 at 28.

vas

7).
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communicated with her counsel a desir@l®ad guiltyto avoidtrial. In short, Petitioner has n
shown that her attorney was, in fact, deficientidgrthe pleabargaining stage, asquired

under the first prong dtrickland

Finally, NavedeRamirez attemptdo establishineffective assistnce of counseby
arguing thatounsel's failure to present an entrapment defeassederprejudice Shealleges
thatan entrapment occukghen an undercover agent is involved in a sopgration, as was th
case with the operatn that resulted in hearrest. It iswell established that trial counsel
“‘under no obligation to raise meritless claims.|l&e@ to do so does not constituteeffective

assistance of counsel.” Acha v. United Stateé® F.2d 28, 32 (1st Cir. 1990). Moreover,

entrapment defense necessitates proof that theefgonent applied an improper degree

pressure or used other improper tactics to indheecrime.. ..” United States v. Diagastrqg

752 F.3d 101, 109 (1st Cir. 2014he fact that an undercover agent was involved m gting
operation that resulted in Petitioner’s arrest st prima facie evidence that there wd
entrapment. In order foentrapment to occuthe government must exeatlditional pressur

on the defendant

As noted earlierNavedeRamirez was broughtinto the sham drug transactiowendell
RiveraRuperto, a former romantic aptner who was not knowinglyorking with the
government.The government never pressuredtiBionerinto participatingin the sham dru
transactionbe itdirectlyor indirectly throughRiveraRuperto as its unsuspectimjermediary,
Thereforethe entrapment defenseould have been meritless. Because counsel wasrumal
obligation to present a meritless entrapment defetiee=court cannot concludéat Navede

Ramirez'assistance was ineffective on this ground.

In light of the foregoing, the court finds thhtaved-Ramirez’'ineffective assistance

counsel claims are meritless, and her motion t@at@on these grounds is, therefdd&NIED.
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F. Evidentiary Hearing

Lastly, NavedeRamirez rguests an evidentiary hearingeeDocket No. 23 at 12The

First Circuithasheld that “a prisoner who invokes section 2255as @ntitled to an evidentiar

hearing as a matter of rightDavid v. United States134 F.3d 470, 477 (1st Cir. 199¢
Furthermore, when a hearing is requested, a distaart may properly deny iwhen “(1) the
motion is inadequate on its face, or (2) the motaaltegations, even if true, do not entitle h
to relief, or (3) the movant’s allegations needtrime accepted as true because they s
conclusions instead of facts, contradict the relgcor are inherently incredible David, 134 F.3d

at 477 (quotin@nited States v. McGill11 F.3d 223, 22226 (1st Cir. 1993) (citation omitted)

Petitioner’s request for an evidentiary hearindependenbn a series of allegatiorikat, as ha
been explainedare eirther inadequate on their faceconclusory in nature. As such, Petitione

request foran evidentiary hearing tserebyDENIED.
V. CONCLUSION

Based on the above, the court finds that Petitidmas failed to articulate an adequ
argument proving that her “sentence was imposedalation of the Constitution or laws of th
United states, or that the court was without juitsidn to impose such sentence, or that
sentence was in excess of the maximum authorizeldwyor is otherwise subject to collate
attack” 28 U.S.C.§ 2255. As a resuliNavedeRamirez presentequest for habeas corpusre
under8 2255 (Docket No.)isDENIED. The case is thuBISMISSED WITH PREJUDICE.

Judgment shall be entered accordingly.

5The court assumes that Ground Twefitywee (Docket No. 1 at 13) is a request for an entiary hearing. If it ig
not, then said ground fails for the reasons exm@dim Sction A supra.
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V. CERTIFICATE OF APPEALABILITY

It is further ordered that no certificate of appadality should be issued in the event tf
the Petitioner files a notice of appeal becatls®e is no substantial showing of the denial

constitutional right within the maning of 28 U.S.C. § 2253(c)(2).
ITISSO ORDERED.
In San Juan, Puerto RicAugust 32018.

s/ Gustavo A. Gelpi
GUSTAVO A. GELPF
United States District Judge

nat

Df a

*Due to Judge Juan M. Pér&ménez’s unavailability, the undegsed has agreed to attend his docket.
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