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INTHEUNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

Sandra Flores-Rivera,
Petitioner

CIVIL NO. 162350(PG)

V. Related Crim. No. 0-D318-8 (PG)

United States of America,

Respondent.

OPINION AND ORDER

Before the court ipetitioner Sandra FloreRivera’s (hencefoltt “Petitioner” or “Sandra
Flores) motion to vacate, set aside or correct sentenceyant to 28 U.S.C. 8255 (Docket
No. J) and the United States’(or the “governmerggposition thereto (Docket No. 15). For the

following reasons, the couBEENI ES Petitioner’s motion to vacate.

I. BACKGROUND

On February 5, 2008, Sandra Floredongside another fortgix codefendantswere
indictedby a grand jury in Criminal Cas¢o. 07318 (PG). Sandra Florewas charged in Count
One for conspiracy to possess with the intent &irédhute narcotics within one thousand feet
of a public housing project or a public schoolvinlation of21 U.S.C. 88 841, 846, and 860.
SeeCrim. No. 07318 (PG), Docket No. 478 Count Two charged a conspiracy to possess
firearms in furtherance of drug trafficking crimes,violation of 18 U.S.C. § 924(c)(1)(A) and
(0). Counts Three through Six charged Petitionethvaiding and abetting in the possé&n
with intent to distribute narcotics in violation 8i U.S.C. 8§ 841 and 860, and 18 U.S.C. 8 2.

Seeid. at 6-28.
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On October 132009, the government filed anformation pursuant to 21 U.S.C. § 8

notifying the court that Petitiondrad a previoa felony drug conviction, subjecting her &c

statutory mandatory minimum of twenty years as twi@ One.SeeCrim. No. 07318 (PG)
Docket No. 1562. At trial, the government intraxba three cooperating witnesselarry Smith
Delgado (“Delgado”), Xiomara BerrieRojas (“Xiomara”), and Andy Marcano (“Marcafo
Delgado testified that he waspart of the caspiracy, and that Sandra Florgerved as both

runner and a seller of cocaine, crack, and marigu&eeUnited States vEloresRivera 787

F.3d1, 10 (1st Cir. 2015) Xiomara and Marcanoorroborated Delgado'sstimony regardin

Sandra Floreg'olein the drug trafficking organizatiarSeeid. Additionally, the government

presented vido evidence showing that Sandra Flores was a merbéne charged dru
trafficking conspiracythereby corroborating all three testimonig8seCrim. No. 07318 (PG),
Dockets No. 1583,1602.Centralto the defendants’ trial strategy was attempt to impach

Delgado, Xiomara, and Marcanlmy suggesting that they hacblluded to fabricate their

testimonies SeeFloresRivera 787 F.3dat 10. Nevertheless, the jy found Sandra Flores

guilty as toCounts One, Tiee, Four, Five and Six of thedictmentSeeCrim. No. 07318 (PG),

Docket No. 1652.

a

At some unspecified time before trial, Delgado sdretlead prosecutor a handwritten letter,

which was not promptlgisclosedto defendantsSeeFloresRivera 787 F.3d at 1l ikewise,

two handwritten notes thatdlgado kept, which containetetails othis conversations with two

other caconspiratoraere not timely disclosed. The belated productibthese materials set

off a series of postrial evidentiary hearings and motiopsesentedy Sandra Flores and h
codefendants, Carlos Omar Bermudbarres (“Omar”) and Cruz Roberto RamG®nzalez

(“Ramos”). Between 2010 and 2013, the district court wrfote separate opinions denying t

appellants’various requests for a new trvalich were grounded athesebelated productions.
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These four opinions provide a detailed account adheof the hearings conducted, and

motions submitted tahe district courtSeeUnited States v. RameGonzalez 747 F.Supp.2(

280, 28489 (D.P.R. 2010)United States v. RameSonzakz Crim. No. 07318, 2011 WL

2144215, at *12 (D.P.R. May 3, 2011); Opinion and Order, Crim. No.{318, Docket No. 297

at £3, July30, 2012; Opinion and Order, Crim. No. 318616, August 9, 2013.

After denying her motion for new trial, the distrricourt sentenced Sandra Floresan
imprisonment term of two hundred forty months asCunt One, to be served concurrern
with one hundred eightgight months as to Counts Three, Four, Five, axd&ieCrim. No.

07-318, Docket No. 2626.

On March?29, 2011, Sandra Flordged a timely notice of appeateeCrim. No. 07#318,
Docket No. 2624. Unlike her codefendan@nar and Ramos, Sandra Floddd not renew or

appeal hermrgumentregarding the evidence that was produced belatekhg First Circut

Court of Appeals found that theseaterials warranted that Omar and Ramestried again|

As a result, theFirst Circuit remanded Omaand Ramos’ cases to the district court, @

affrmed the convictions and sentences of Sandidh@ania FloreRivera.FloresRivera 787

F.3d at 33. Petitioner did not file a petition fmartiorari.

1. STANDARD OF REVIEW

Pursuant to 28 U.S.® 2255, a federal prisoner may move to vacateasate, or correc
his sentence “upon the ground that the sentencempsesed in violation of the Constitutid
or laws of the United States, or that the court wabkout jurisdiction to impose such sent,
or that the sentence was in excess of the maximuthaized by law, or is otherwise subjg

to collateral attack.” 28 U.S.C.&55a); Hill v. United States368 U.S. 424, 42827 (1962);

Ellis v. United States313 F.3d 636, 641 (1st Cir. 2002).
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[11. DISCUSSION

On June 4, 2016, Sandra Flores filednaotion to vacate under 28 U.S.C. § 2255 attacl
the legality of her sentence on five different gnais. SeeDocket No. 1In Grounds One an
Three Petitioner alleges that the prosecution violabed right to Due Process when it fail
to turn over Delgado’s letter and notemnd she contends that her appellate counsel
ineffective for failing to renew this claim on apgdeln Ground Four, SandrFloresargueghat
her sentencwas unconstitutionally enhancé&cause the court erred in determining that
prior convictionfor simple possession of marijuananderP.R.LAWS ANN. tit. 24,8 2404is a
“felonydrug offensé under21 U.S.C.8 841(b))(A). Therefore, Petitioner contends that

prior conviction information presented by the gaverent pursuant to 21 U.S.C. § 851 y

unwarranted, andhe should not have been subjectedhemandatory minimunsentence

imposed unde1U.S.C. 8§ 841(b)J1A). Lastly, Petitionearguesn Grounds Two and Fivehat
she received ineffective assistance of counselbsedrial counsel abandoned her during
posttrial proceedings and her trial and appellate calsfailed to successfully challenge t
applcation of a twepoint enhacement on Petitioner’s sentencing guidelines dattmnunder

U.S.S.G. 8§ 2D1.1(b)(1Each ofthese arguments will be addressedurn.

A. Brady Claim

Firstly, Sandra Flores claims Ground Onéhat the government violated her rightDoe
Process by failing to promptly turn ovexculpatory or impeachingvidence in relation t
Delgado’s testimonySeeDocket No. 1, at 10Additionally, in Ground Three Petitioner alleg
that she received ineffective assistance of couwbkein her appellate counsel failed to raise

issue on appeateeDocket No. 1at 11.

In Brady v. Maryland 373 U.S. 83 (1963), the Supreme Court held tin&t prosecutior

King
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violates due process when it suppresses evid&avogable to the accused asdid evidence i
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material todeterminingguilt or punishmentSeeBrady373 U.S. at 87. AtruBradyviolation
has three components, namé[y} he evidence at issue must be favorable to the &cGlesther
because it is exculpatory, or because it is impesagithat evidence must have been suppres
by the State, either willfully or inadvertently; drprejudice must have ensued&ifrickler v.

Greene527 U.S. 263, 28282(1999).

Despite the foregoin@g 8 2255motion is nota substitutdor a direct appeal, therefore

collateral challenge may not do service for an agpé&nited States v. Frady#56 U.S. 152, 16
(1982).Furthermore, a significant bar on habeas corpusefrisl placedon a defendant whe
she fails to raise her claims at trial or on dirextiew. In such cases, “a court may hear th
claims for the first time on habeas corpus reviewyaf the petitioner has ‘cause’ for hauvir
procedurally defaulted [her] claims, anfdhe petitioner suffered ‘actual prejudice’ frothe

errors of which [she] complainsOwens v. United Stated483 F.3d 48, 5¢1st Cir. 2007).

It has long been understood that ‘)@ way to meet the cause requirement is to s

constitutionally ineffetive assistance of counsel under Strickland v. Nagton, 466 U.S. 668

(1984)” Wilder v. United States806 F.3d 653, 658 (1st Cir. 201P)etitioner must showactual

prejudice by establishing that there is a “reasd@@abobability that the result of the trial wou
have been different if the suppressed documentshieae disclosed to the defensgdckson
v. Marshall 634 F.Supp.2d 14460 (quotingStrickler, 527 US. at 289)Therefore, [w]e do
not . ..automatically require a new trial wheneaeombing of the prosecutors’files after {
trial has disclosed evidence possibly useful to dieéense but not likely to have changed

verdict.” United States v. Dums 207 F.3d 11, 15 (1st Cir. 200@guoting Giglio v. United

States405 U.S. 150, 154 (1972)).

5sed
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In order to establish ineffective assistance of rceel, Petitioner must prove that h
attorney’s performance was deficient and the defitiperformance prejudiced her defen

SeesStrickland 466 U.S. at 68 7UnderStrickland the burden of proving cowsel’s deficiency

falls squarely on the shoulders of the defendarto wust overcome “the presumption th
under the circumstances, that challenged actioghhbe considered sound trial strateghd?,
at 689. Furthermore, failure to satisfy either pgamf theStricklandtest is fatalSeeid., at 697.

As a result, the court is free to choose which gromanalyze first.

In the present case, Sandra Flores’ discovery viotatiaim underBradyis procedurally
barredbecause her appellate counsel failed to pmeskis claimon direct appealPetitioner
proves neither that she has cause excusing heegusal default, nor does she prove that
suffers actual prejudice from the government’s eridormally, “a showng that the factual g
legal basis for a claim was not reasonably avadabl counsel or that some interference
officials made compliance impracticable would cande cause.Jackson 634 F.Supp.2d g

159 (quotingMurray v. Carrier 477 U.S. 478, 4881986)). But hergthe government gav

Sandra Floresand her cdefendantstrial counsels th alleged inpeachment evidenc

therefore the factual basis for the claim was aldé to Sandra Flores at the time of appeal.

fact, Sandra Flores ussdid eidence as a means of supporting her motion foew trial. See

FloresRivera 787 F.3d at 15 n. Despite being fully aware of his ability to do $&titioner’s

appellate counsel did not present this argumendiogct appealSeeid.

Sandra Flores attempts #xcuse her failure to present tiBeady claim on appeaby
alleging that she received ineffective assistanteounsel.Petitioner base&er ineffective

assistance of counsel claim on the First Circuistatement that

er
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Sandra'drial counsel joined Ramos and Omar in petitionthg district court for

a new trial after the prosecutor turned over Delgadetter and notes in 2010.
Her appellate counsel has not renewed this clainapmeal. Counsel was clearly
aware of his ability to adopt a @ppellant’'s arguments in a consolidated case
pursuant to Federal Rule Appellate Procedure 28{ii¢ce he reserved his right
to do so in Sandra’s opening brief. But counselardited a reply brief after the
court granted him an extension, nor did he makeaion to adopt the other
appellant’s arguments

FloresRivera 787 F.3d at 15 n. As the following analysis will highlight, her claifails the

second prong of thBradyand Stricklandests. In essence, Petitioner cannot show preju

During her trialthe government presented significant corrobora@migence implicating he
in the drug trafficking conspiracyAs a result,sheis not similarly situated to hetwo
codefendantsRamos and Omawhose requests fonew trials were grared. In fact, he First
Circuit based its decision to grant Ramos and Oaaew trial on the fea thatthe governmen
failed to present additional evidence with probatialuecorroboratingDelgado’s testimony
which could have beenhallengel by thebelatedly produceBradymaterialsSeeid., at 11.But,
despite the First Circuit’s statements, hd?etitioner cannot show the prejudice prongs of

Bradyand Stricklandests.

Sandra Floregarticipation inthe drug trafficking organizatiowas notsupportedsolely
on Delgadand the other cooperating withesses’testimonigsha government presentdte
jury a series of videotape recordings directly im@ling her in the crimeSeeCrim. No. 07
318, Dockets No. 1583, 1602he Supreme Court has held that “evidence impearhan
eyewitness may not be material if the State’s otbeidence is strong enough to sust

confidence in the verdict.,” Smith v. CgiB65 U.S. 7376 (2012). The videos presented to

jury showthat SandraFloresoperated alrug pointand corroboratePelgado, Xiomara, an
Marcano’stestimoniesthat Petitionerwas a seller andunner of illicit drugs. For examplg

during the jury trialon Octder 19, 2009, Delgado was shown and questioned tadvideo

dice

=

the
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displayingSandra Flores “tallying up” drugs and money with beother, Alex FloresRivera,

beforechangingshiftsas drug sellers

Ms. Avila, AUSA: What other way, ifany, could the seller tally wpttirn
over the shift to the other seller?

Delgado: He could tally up with the other person that wasgo
to continue selling. They would count the drug,\the
would count the money and they would tally
among themselves and they would give each other
the person that was leaving the shift would give th
drug over and then that person would take the drug,
he would take the money and they would tally up and
then they would running [sic] the shift.

Ms. Avila, AUSA I'm going to show you, sir, play again at 4:53:3%®,
on, December 8, 2006. Can you pleask the jury
what you are observing?

Atty. Hill-Adames: Objection again, Your Honor, lack of persor
knowledge. This withess was not present when this i
happening.

The court: Denied.

Delgado Do | answer?

The court: Yes.

Delgado: Right now, Sandy [FloreRivera] is the [sic] tallying

up with her brother, with Alex, and as you can Hee
time, it's 4:54. It’s just about 5 o'clock, whicls the
change of shift of the sellers.

Crim. No. 07-318, Docket No. 1583 at 99.
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Additionally, on Octoler 23, 200%he jury was showmnother video thadisplayedSandra
Flores participating in numerous drug transactiate thethentestifying witness, Xiomar.g

When questioned about one such instance, Xiomaeatsmony reads as follows

Ms. Avila, AUSA: And | pause it at 3:50:25 p.m. Who is the persoattis to
the side of you?

Xiomara: Sandra and I.
Ms. Avila, AUSA: Which Sandra, La Caderua or Flores?
Xiomara: Sandra Flores.

Ms. Avila, AUSA: I'm pausing at 3:50:32. As I'm playing thedeo, I'm going
to put it on play, you can describe to tjuey what you are
seeing, okay?

Xiomara: Yes, Prosecutor. They are giving us money andtbgehere
| have the stash to get the material.

Crim. No. 07318, Docket No. 1602 at 290.

Later on, Xiomara identifies Sandra Flores in arestinstance in which she waaught or

video selling drugs

Ms. Avila, AUSA Let me phrase it this way, ma’am. Based on youspeal
observations and your experience as a seller atahig
point and working as a seller also with Sandra &sor
Rivera’ [sic] drug point, ih taking you to 28-2006, at
4:31:42, so on, and playingfir you. Can you please tell
the jury what you are observing?

Xiomara: Sandra is given the money. She counts it. Takesemor
money.
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Atty. Hill-Adames

The court:

Xiomara:

Ms. Avila, AUSA

Xiomara:

Ms. Avila, AUSA:

Xiomara:

Ms. Avila, AUSA:

Xiomara:

Ms. Avila, AUSA:

Xiomara:

Ms. Avila, AUSA:

Xiomara:

Ms. Avila, AUSA:

The court:

Xiomara:

Ms. Avila, AUSA:

PagelO of 17

Same objection, Your Honor.

Denied

She gets up. She goes into the house.

And | pause at 4:35:05. Does she go into her ho
ma'am?

No, she did not go in.

What does she do? What do you observe?

She gives the money to someone.

Ma'am, have you see this done before as a selleretiat
this drug point?

Yes.

Is this common or uncommon?

Yes.

Yes, what, common or uncommon?

Yes, common.

And I'm playing it again.

That’s Marjorie, isnt it?

Yesca. See, she went there, she got the matenidishe
gave it to him, to the addict.

Do you know who the addict is, ma'am?
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Xiomara: | do not know him by name, but he is from Maunabo.

Ms. Avila, AUSA And how do you know he is from Maunabo? Have you
seen him before?

Xiomara: Yes.

Ms. Avila, AUSA: And when you say “she” gave the material to theiaigd
the one that you described ehe one from Maunabo, who
do you refer to, Yesca or Sandy?

Xiomara: To Sandra Flores.

[.-]

Ms. Avila, AUSA Ma’am, and what type of drugs did Sandra FloresRav
sell at the drug point?

Xiomara: Everything.

Id., at 3738, 39.

As was previously indicated, a triBgadyviolation requireghat Petitioner provéhat the
suppression of the evidence in question causeghgudice SeeGreene527 U.S. 28R82. In
the present case, the belatedly produeeidence did not prejudice Petitioner because there
was sufficient corroborating evidence implicatingrhin the criminal ventureseeCrim. No.
07-318, Docket No. 1602 at 29, 3%, 53. Unlike her calefendants, Ramos and Omar,
Delgado’s testimony was not the sole means formeit®ing Petitioner’s guilt. In her case, the
videos shown to the juryllustrating that Petitioner workedas a drug runner and seller
contravenes the argumetitatthere is a rasonable probability that thhesults of the trialeauld
have been different had tiBrady documents been turned over a timely manner. Thus,

because Sandra Flores cannot prove thatbelatedly produceevidence prejudiced heshe
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fails the prejudicerongs of theBradyand Stricklandests. Accordingly, her motion to vacs

isDENIED on those grounds.

B. Sentencing Enhancement Challenge

In Ground FourSandra Flores argues that her sentence violategigieh Amendment

and her right to Due ProceBscause themformation filed pursuanto 21U.S.C. § 851 was done

for an improper purpose and resulted in a sentémaeis exessive and disproportionat&ee
Docket No. lat 13. Specifically, Petitioner contesdhather prior conviction for simpl
possession of mrijuanaunderP.R.LAWSANN. tit. 24,8 2404does not qualify as a “felony drt
offense” pursuant to 8 85R.etitionerasks the courto waiveher procedural default afhese
claims becauskoth her trial and appellate counseksreineffective by failingto arguethat her

prior conviction was not a qualifying felony. Hergaments hold no water.

First, the record contradicts Petitioner’s asseartinat her trial counsel failed to challen

D

ge

the 8§ 851 enhancement. On February 20, 2P#titioner’s trial counsel filed the appropriate

objection to the § 851 enhanced penalty, which stdssequently denied by the court on Maych

21, 2011.SeeCrim. No. 07318, Dockets No. 2597, 2617. Moreover, Petitionénal counse
once again objecte the imposition of the enhanced penalty during $Entencing hearing
SeeCrim. No. 07318, Docket No. 2683, at 7. As such, Sandra Flailagh that her trial counss

abandoned her in regards to this issue is inaceuant belied by the record of shease.

Second, Petitioner’s appellate counsel was under no obiogatto present th
aforementimed objection, athe objection itself lacketherit. Sandra Flores relies on the Fi

Circuit’s decision in_United States v. Dawikelix, 667 F.3d 47 (1s€ir. 2017), which heldhat

The proceedingdor establishing thaa defendant has a prior convictidor sentencing calculation purposase
outlined in 21U.S.C. § 851.

11%

[12)

rst
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a conviction for possession of cocaine and nuama with intent to distributenderP.R.LAwS
ANN. tit. 24, § 240Xcannot categorically qualify as a ‘controlled stdnsce offense’ within th
meaning of § 4B1.2(b) because it criminalizes coctdthat falls outside the guidelin

definition.” 1d., at56.

Petitioners argument fails because the issu®avila-Felix centered on whether or not t
defendant’s previous possession conviction qualifis a “controlled substance offense” un

U.S.SG. § 4B1.2(bY In the present case, the government filed information pursuant to

851in order to provéhat Petitioner qualified fothemandatoryninimum sentence imposed

in 21 U.S.C.8 841(b)Q)(A). Said section states that when a defendawlates§ 841(b)(1)(A)
“after a prior conviction for delony drug offense has become final, such person shall
sentenced to a term of imprisonment which may reotdss than 20 years and not more t
life imprisonment . . .” 21 U.S.G& 841(b)(1)(A) (emphasis added)Controlled substanc

offense” is no synonym for “felony drug offense.”

The term “felony drug offense” is defined in 21 UCS§ 802(44) as “an offense that

punishable by imprisonmeriar more than one year under any law of the UnBeéates or of a

State or foreign country that prohibits or restsictonduct relating to narcotic drug

marihuana, anabolic steroids or depressant or stianilsubstances.” 21 U.S.C. § 802(4

(emphasis addedeeUnited States v. Robertsp#59 F.3d 39, 5@1st Cir. 2006) (holding thg
“the definition of felony drug offense’ containad § 802(44) unambiguously controls for t

purposes of determining whether the penalty enhaece in 8 84(@b)(1)(A) is triggered”)

2 Section 4B1.2(b) defines a “controlled substancerde” as any offensander federal or state law that|i

“punishable by imprisonment for a term exceedin@ omar, that prohibits the manufacture, import, @axp|
distribution, or dispensing of a controlled substaror a counterfeit substance) or the possesdiarcontroled
substance (or a counterfeit substance) with intenmanufacture, import, export, distribute, or dispe.”

[1°)

D
2]
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Burgess v. United State553 U.S. 124135(2008) (holding that, via the definition in 8 80 2%

“Congress expressly defined the term felony druffermse’ The definition is coherent

complete, and by all signs exclusifje Moreover, the statute under which Sandra Flof

previous conviction rests reads follows:

It shall be unlawful for any person, knowingly arténtionally, to possess any
controlled substance, unless such substance washaat directly, or pursuant to
a valid prescription or order from a practitioner, Whacting in the course of his
professional practice, or except as authorizednlig/¢hapter.
Any person who violates this subsection shall bétgwf a felony, and, upon
conviction thereof, shall be punished by imprisommfor a fixed term othree
(3) years. Should there be aggravating circumstances, tkxedfipenalty
established may be increased to a maximumwe (5) years; if there should be
extenuating circumstances, it may be reduced tommamum oftwo (2) years.
P.R.LAWSANN. tit. 24, § 2404a) (emphasis added). The conduct prohibited by § 2fisarely
fits the definition of a “felony drug offense” und&8 841(b)(1)(A) and 802(44). Firssaid
statute prohibitsonduct relating to narcotidrugs,including marihuanaSecond theleast
culpable version of theffense is punishdb by a period of imprisonment of more thane

year.

As a result, Sandra Flores’ prior conviction fomgile possession of marihuana unde
2404 constitutes a “fehy drug offense” for the purpos# applyingtheincreased minimunmn
sentence imposed i8 841(b)(1)(A). Any argument that her appellate msel could have

presented statingtherwise would have been meritleSeeAcha v. United State®910 F.2d 28

32 (Ist Cir. 1990) (holding that trial counsel is “urrdeo obligation to raise meritless claim
Failure to do so does not constitute ineffectiveistance of counsel’Jltimately, Petitioner’s
argument that her sentence violates the Eighth Amhmeent and Due Procesand that he
appellate counsel was ineffective for not challenygit, necessarily fails because the § §

information was filed correctly by the governmerdnd the 8 841(b)(1)(A) sentencit

es

351

-—

g
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enhancement was properly appliddue to Petitioner’s failure to excuse the proceddedault
of her claim, and due to her argument’s lack of impdrer petition iISDENIED on those

grounds.

C. Additional Ineffective Assistance of Counsel Claims

Lastly, Petitioneis remainingtwo grounds consist of additional allegations tlskte

received ineffective assistance of coun&andra Flores firstlaimsin Ground Twothat her

trial counsel abandoned her during the po#l proceedings See Docket No. 1 at 10|

Specifically,Petitioner contendshatalthoughhertrial counsel filed a motion to join the peg
trial proceedingsshe failed toparticipate in themSeeid. But, the record shows otherwis
Contrary to Petitioner’s assertionthe record demonstrates thRetitioner’s counsel wa
present andactively participated in theevidentiary hearing for the motion for new tri&ee
Crim. No. 0%#318, Docket No. 2354d., Docket No. 2364t 114118. As a result, he ineffective

assistance of counsdbhém on this grond isthusDENIED.

In her fifth and final ground, Sandra Floresntendghat hertrial and appellatattorneyg
provided ineffective assistance because thajed to effectively challengg a two point
enhancement imposexh her guideline calculation under.S.S.G. § 2D1.1(b)(1SeeDocket
No. 1 at 5.Although Petitioner recognizes that herial counsel indeedchdlenged the
enhancementshe insists that said¢hallengefailed solely because her counsel dibt
adequatelyesearch the issuln support oher argument, Petitioner allegdsat her similarly

situated cdefendants did not receive the enhancem®aéDocket No. 1 at 14.

The ineffective assistance of counsel claim fails omstgroundbecause the district cou
correctly applied the enhancemte The statute in question, U.S.S.G. 8 2D1.1(h)ftpvides

that a defendant’s base offense level is increasgdwo levels “if a dangerous weap

5t

DN
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(including a firearm) was possessed” in the furtherance déderal crime. Petitioner

[72)

codefendant, Soni FloresRivera, challenged this very enhancement appeal.The First
Circuit heldthat the “firearm enhancement applies wheneveo@dgetendant’s possession of a
firearm in furtherance of their joint criminal vamt [is] reasonably foreseeable’ by the

defendant.FloresRivera 787 F.3d at 32 (quotindnited States v. Bian¢®22 F.2d910, 912

(1st Cir. 1991)). The First Circuit further establed that “ecause firearms are considered
common tools of the drug trade,’ where firearms ased in furtherance of drug offenses, the
two-level ‘enhancement should be applied if [a] weapoaswresent, unless it is clearnly

improbable that the weapon was connected with tifenee.” FloresRivera 787 F.3d at 33

(quotingUnited States v. Thongsophaporn, 503 F.3dbB1(1st Cir. 2007)).

The Court heldhenthatthe § 2D1.1(b)(1) enhancementswaarranted becaustwas not
“clearly improbable” from Sonia FloreRivera’s perspective thafirearms would be used

during and in furtherance of the drug traffickinenspiracy SeeFloresRivera 787 F.3d at 33.

Following the same logjét wasreasonably foreseeable for Sandra Flores that wesywould
be used in furtherancef the drug trafficking cospiracy.The trial testimony shoed that
Sandra Flores, like Sonia Flor&vera was a runner of cocaine, crack, and marijuaarg
that she would stash those kinds of drugs fordheg traffickingorganization. Additionally,
Petitioner had contact with several other-acomspirators, including Delgado, who had a

propensity forcarrying and using firearms

Because Sandra Flores was similarly ated to her sister, Sonia FlorBévera, the &
2D1.1(b)(1) enhancement was warranted and thial counselwas not ineffectivefor not

prospering Any additional research performed bgrcounsel would have only supported the

3“Delgado had a reputation for donning a bulletpreae$t and frequently firing guns while at the hawgproject.
He testified that he was armed ‘all the tim&foresRivera, 787 F.3d at n. 29 (2015).
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court’s determinationTherefore,Petitioner’sineffective assistancef counsel claim on this

ground fails the second prong of tléricklandtest, asshe fails to prove that her counse

actions caused her prejudicBurthermore, Petitioner’s counsel had no reasorfurther
develop or insist on an argument that wasritless SeeAcha, 910 F.2d aB2. As a result, the
present argumentsiunfounded, ander motion to vacates herebyDENIED on those

grounds

IV. CONCLUSION
Based on the foregoing, the cODENIES Petitioner’s request for habeas relief under
U.S.C. § 2255 (Docket No. 1). As such, the cas®IiSMISSED WITH PREJUDICE.

Judgment shall be entered accordingly.

V. CERTIFICATE OF APPEALABILITY
It is further ordered that no certificate of appealabilitpshl be issued in the event th
the Petitioner files a notice of appeal becausedh®no substantial showing of the denial ¢

constitutional right within the meaning of 28 U.S82253(c)(2).

ITISSO ORDERED.

In San Juan, Puerto RicAugust 312018

S/ JUAN M. PEREZGIMENEZ
JUAN M. PEREZ-GIMENEZ
SENIOR U.S. DISTRICT JUDGE
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