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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

ROSALIND PRESSLEY,
Plaintiff,

V. Civil No. 16-2718(BIM)

POSADASDE P.R.ASSOCS., L.L.C, etal.
Defendant.

OPINION AND ORDER

Rosalind Pressley‘Pressley) alleges that Posadae Puerto Rico Associates
L.L.C., d/b/a The Condado Plaza Hilton Ho(eCondado PlaZy and unnamed persons
or entities who own, manage, or operate Condado Plaza are liable for negligent
maintenance of her hotel roamfrigerator. Dkt. 1, 1 12Presslg seeks damages undr
L.P.R.A. 8 514%or theinjuries and resultindamageshat Presslegllegedlysuffered after
slipping and falling invater leaked byer hotel roomrefrigerator Dkt. 1, {1 1921, 24
Condado Plazdeniedthe allegationsDkt. 8,and moved for summary judgment. Dkt. 33.
Pressley opposed. Dkt. 34. This case is before me by consent of the parties. Dkt. 16.

For the following reasons, the motion for summary judgmeD&ENI ED.
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BACK GROUND?
The factual record is summarized here using the Local Rule 56 statements of

uncontested facts.

On October 2, 2015, Pressley checked into room 8#280ofondado Plaza Hilton
Hotel. SMF { 3. She was still a registered guest on October 4, 2015. SRRFe§dleyand
her friend were sharing the room, and Pressliegt in thebedfurtheraway from the closet
and the refrigerator. SMA[%-5 OMF, 1 4Around 10:30 that morning, whileer friend
slept, Pressley woke and got out of ieBlIF  6.She walkegasttheotherbedand moved
toward the refrigerator. SMF §f ©OMF, § 7. There was no mat, rug, or carpeting the
floor in front of the refrigerator. SMF § 13; OMF  1essley passed in front of the
refrigeratorandshe”slipped and fell into the closet and hit the flbdd. The parties agree
thatPressleydid not noticewvateron the white floomprior to or immediatelyafter the fall.
SMF 1 8;O0MF, 1 8.The water on the floor in Pressleyroomhad leaked from the
refrigerator. OSF § Pressley called out to her friend for help standing, and she returned
to her bed beforealing security. SMF § 10; OMF { 1@ressleyatersoughtand received
medicalattentionafter her slip and falDkt. 33-2, { 23; Dkt. 333 § 23.Pressley claims,

! Local Rule 56 is designed to “relieve the district court of any respongituliferret
through the record to discern whether any material fact is genuinelypotelisCMI Capital
Market Inv. v. GonzaleZoro, 520 F.3d 58, 62 (1st Cir. 2008). It reaqsdra party moving for
summary judgment to accompany its motion with a brief statement ofgatferth in numbered
paragraphs and supported by citations to the record, that the movant contends @ameduested
and material. D.P.R. Civ. R. 56(b), (e). The opposing party must atimit, or qualify those facts,
also with record support, paragraph by paragriplat 56(c), (e). The opposing party may also
present, in a separate section, additional facts, set forth in separdiered paragraphs. 56(c).
When the moving party replies to the opposition to a motion for summary @ndgthat reply
must include a statement of material facts limited to those subrbigtthe opposing party. D.P.R.
Civ. R. 56(d). Like the party’s initial statement, théply must “admit, deny, or qualify those
additional facts by reference to the numbered paragraphs of the opposing gtatsment of
material facts.Id. While the “district court may forgive a party’s violation obaal rule,” litigants
ignore the local Rule “at their peril. Mariani-Colén v. Dep’'t of Homeland Sec. ex rel. Chertoff
511 F.3d 216, 219 (1st Cir. 2007).

2Condado Plaza submitted a StatemenMaferial Facts {SMF’). Dkt. 331. Pressley
opposedsome of those contentiomsher oppositiormotion (‘OMF") and submitted an opposing
statement of fact€ OSF’). Dkt. 34.
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and Condado Plaza disputes, thatfall caused herniatedisc, and shkas since suffered
resulting physical and emotional injurid3kt. 332 at {{23-24; Dkt. 33-3t {123-24.

A security officer and maintenance officer came to the rafter Pessleys call
and found that the area in the front of the refrigerator was wet. SMFOMA J11. There
was sufficient water on the floor to make the knees of the maintenance’ sffiaats wet.
SMF § 12;0MF { 12.Condado Plazeemoved the refrigeratdrom the roominspected
it, and concluded that it wamalfunctioning.SMF | 14; MF  14. Condado Plazthen
disposed of the refrigerator. OSF §. 8bndado Plaza does not know who, if anyone,
currently has custody of the refrigerator. OSF | 14.

Typically, upon entering guest rooms, Condado Plarpirespersonneto check
that refrigerators are clean, operational, and closed. SMF fTH&e is neither a
maintenance protocobf the refrigerator or @ocumentary record of the refrigerasor
maintenance, if anyYOSF {16—7.Condado Plaza is not aware of the specific brand, model,

or year of the refrigerator in any room, including”ressle{s room. OSF { 8.

SUMMARY JUDGMENT STANDARD
Summary judgment is appropriate when the movant slithese is no genuine

dispute as to any material fact and the movant is entitled to pragns a matter of laW.
Fed. R. Civ. P. 56(a). A dispute‘genuiné only if it “is one that could be resolved in favor
of either party. Calero-Cerezo v. U.S. Dépof Justice 355 F.3d 6, 19 (1st Cir. 2004). A
fact is“material’only if it “might affe¢ the outcome of the suit under the governinglaw.
Anderson v. Liberty Lobby, Inc177 U.S. 242, 248 (1986). The moving party bears the
initial burden of*informing the district court of the basis for its motion, and identifying
those portions of the reord materials which it believes demonstrate the absénufea
genuine dispute of material fa@elotex Corp. v. Catretd77 U.S. 317, 323 (1986).

The court does not act as trier of fact when reviewing the parties’ submiasibns
SO cannot “superimpose [its] own ideas of probability and likelihood (no matter how

reasonable those ideas may be) upon” conflicting evideBoeenburg v. P.R. Mar.
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Shipping Auth.835 F.2d 932, 936 (1st Cir. 1987). Rather, it must “view the entire record
in the light most hspitable to the party opposing summary judgment, indulging all
reasonable inferences in that party’s fav@tiggsRyan v. Smith904 F.2d 112, 115 (1st

Cir. 1990). The court may not grant summary judgment “if the evidence is such that
reasonable juryauld return a verdict for the nonmoving partAhderson 477 U.S. at

248. But the nonmoving party “must do more than simply show that there is some
metaphysical doubt as to the material fadiddtsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986), and may not rest upon “conclusory allegations,
improbable inferences, and unsupported speculatidedinaMufioz v. R.J. Reynolds

Tobacco Cq.896 F.2d 5, 8 (1st Cir. 1990).

DISCUSSION
This case is before the court under diversity jurisoiic Pressley is a citizen of the

state of Georgia and Condado Plaza is a Puerto Rico confrengmountin controversy,
excluding costs and fees, exceeds the $75,000 thre&irottiversity jurisdiction As a
result, thdaw of Puerto Ricoaplies to all substantive matters in this sBeeErie R.R. v.
Tompkins 304 U.S. 64, 781938); N Am. Specialty Ins. Co. v. Lapaln®58 F.3d 35, 38
(1st Cir. 2001)“[ W]e are boud by the teachings of the stat@ighest couf).

Slip and fallis aclassicvariety oftort. To establisranegligenceclaim, the plaintiff
must show that the defenddsreached a duty of care and that breach was the direct and
proximate cause ofjury to the plaintiff. SeeVazquez=ilippetti v. Banco Popular De P.R.
504 F.3d 43, 49 (1st Cir. 2007) (citi@ntron-Adorno v. Gomez47 D.P.R. 576, 5989
(P.R. 1999))"A person who by an act or omission causes damage to another through fault
or negligence shall be obliged to repair the damage so done.” 31 L.P.R.A. § 5141.

Duty and breach go haxnd-hand.A defendant normally has the duty ‘tact as
would a prudent and reasonable person under the circumstavizeguez-ilippetti, 504
F.3d at 49. Business establishments, however, ‘teadaty to keep said establishment in a

safe condition so that the clients do not suffer harm or daim&geth v. Condado Duo La
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Concha SPV, LLCCivil No. 15-1504, 2017 U.S. Dist. LEXIS 208728*7 (D.P.R. Sept.

14, 2017) (citingTorres v. KMart Corp.233 F. Supp. 2d 273, 278 (D.P.R. 2002
business owner is liable only forisky conditions inside the business premises that the
owner knew or should have known existed. In other words, a plaintiff must prove that the
defendant had actual or constructive knowledge of the dangerous cotiditiorost lilely

than not caused the damdgéd. Showingthe reasonableoreseeability ofdanger is
necessaryo find liability. Calderon©Ortega v. United State§53 F.3d 250, 2553 (1st

Cir. 2019. A plaintiff may show constructive knowledge by either demonstrating that the
dangerous condition existed for an unreasonable or excessive amount of time or, if
temporal evidence is not availabtéefendant had an insufficient prevention poliSge
VazqueZ-ilippetti, 504 F.3d at 50ylas v. United State984 F.2d 527, 530 (1st Cir. 1993);
Carlo-Blanco v. Inmobiliaria Comercial, Inc59 F. Supp. 3d 399, 2014L 4805101, at

*3 (D.P.R. 2014).

CondaddPlaza had a duty to keep safe Presslegtel room, but it must have had
actual or constructive knowledge of tleakto be liable forPressleys injuries.Pressley
contends that the absence of a logbook or other documentary record of the refrggerator
installation and upkeep is conclusive proof of Condado Ré&aiéure to keep her roonm
safecondition. Dkt. 34 at 10Condado Plaza responds that this cannot be the case because
“every time Condado Plaza personnel entered the room, they would verthetidabr to
the refrigerator was closed, and that the refrigerator was operdtishd § 15.Condado
Plaza is partially correct. Required inspections are a preventive meadsots but the
sworn testimony offeredleals in generalitiesMore information is needed to discern
whether this leel of inspection, if adhered to, would have been sufficient to identify and
prevent the leak.

Pressley, Condado Plaza contends, wants to blame the haétddrthat it could
not posibly have discoveredkt. 33 at 151t does appear that the leak begaernight,

andPressleyiscoveredt in the morning, before any hotel personnel had entered the room
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that day.lt is evenpossiblethat Condado Plaza lacked actkabwledge of te imminent
malfunction until Presslég phone call on October 4. Although teakmay not rise to the
presenceof a dangerous condition for d&anreasonableor excessive amount of tirhe
suggested iWazqueZ-ilippetti, Condado PlaZa inablity to demonstrate@nclusively that
its preventivemeasures werappropriate for this refrigeratdeak meets the alternative
method of proof foconstructive knowledge: tainsufficient prevention policy.Vazquez-
Filippetti, 504 F.3d at 50.

At the summary judgment stage, Condado Plamatdemonstrate the absenck
a genuine dispute of material faCelotex Corp. v. Catretd77 U.Sat 323 It has not done
so. The record lacks sufficient facts to assure the court that the preventignvpasic
sufficient in this caselt remains unclear how oftenand effectivethe refrigerator
inspections werewvhata refrigerator beinoperational”entails,whetherthatinspection
policy was complied withn the absence of documentary records or sworn testimony from
the personnel charged with such inspections, and whether and how recently those
inspections occurred in room 828is unclear thaa quickverificationthat the refrigerator
was“operational”’would have identifiedhemalfunctionwith thisrefrigeratorIn response
to Pressles interrogatoriesCondado Plazstates:[t]he refrigerator was examingalfter
the incident]and found to be not operating properly. The compressor and the thermostat
were specifically checked (or at least that is the usual pratti2kf). 33-6 § 13.Condado
Plaza offersmo specificevidence of what caused the malfunctesmdno detailsegarding
the inspection itself. The parenthetical indicates that it is not even certain treap#rts
of the refrigerator wereexamined By disposing of the refrigerator after inspection,
Condado Plazanade it impossible to identify the brand, modaar purchase dateor
what exactly caused the le&edd. at 1112, 19-20.Condado Plaza emphasizes its typical
practicesbutthe partiesundamentally disage as to those practicesntents, sufficiency,
andenforcementTheseadisputes concemmaterial factsandther resolution vill determine

the outcome of thease.
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CONCLUSION
For the foregoing reasons, the motion for summary judgm&iid ED.

IT1SSO ORDERED.
In San Juan, Puerto Rico, this 31st da@ofober 2018.

BRUCEJ.McGIVERIN
United States Magistrate Judge
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