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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

LUZ MELENDEZ COLON , et al,
Plaintiffs,

V. Civil No. 16-2853(BIM)

DR. JULIO ROSADO SANCHEZ, et al,
Defendants.

OPINION AND ORDER

Luz MelendezColon and Milton Rame®elendez (collectivelyPlaintiffs”) brought this
diversity actiomagainst Dr. Julio Rosae®anche£“Rosadd), his wife, their onjugal partnership,
and Rosade insurer, SIMED, under Articte1802 and 1803 of the Civil Code of Puerto Rico.
Dkt. 1; 31 L.P.R.A. 88 5141, 514Plaintiffs have since amended their complaibkt. 29.Dr.
Rosado and SIMEQcollectively “D efendants”)now move to dismiss this amended complaint
based on a forum selection clause in an alleged agreement between the hartieguires
Plaintiffs to file any claim againdDefendants in Puerto Rico state caubkt. 68-1; 83. Plaintiffs
opposed Bfendantsmotion Dkt. 76. The case is before me on consent of piageties.Dkt. 66.
For thefollowing reasonspefendantsmotion is DENIED.

APPLICABLE STANDARDS

In the First Circuit, a motion to dismiss based on a foruecsen clause is treat€@ds a
motion alleging the failure to state a claim for which relief can be grameer Rule 12(b)(6).
ClaudioDe Leorv. Sistema Universitario Ana G. Mend&z5 F.3d11, 46 (1st Cir. 2014) (quoting
Rivera v. Cetio Médico de Turabo, Inc575 F.3d 10, 15 (1st Cir. 2009). Atlantic Marine Co.,
Inc. v. U.SDistrict Court, 134 S. Ct. 568, 580 (2013)e Supreme Court held tHdhe appropriate
way to enforce a farm sdection clause pointing to a state or foreign forum is through the doctrine
of forum non convenieri'sBut because the Coutexplicitly declined to express a view as to
whether a Rule 12(b)(6) motion is a proper alterndtithes First Circuit has helthat“absent a

clear statement from the Supreme Court to the contrary, the use of Rulé)l2(k)(aluate farm
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sdection clauses is still permissible in this CircuilaudioDe Leon 775 F.3d at 46 n.3 (citing
Atl. Maring, 134 S. Ct. at 579-80).

When deciding a motion to dismiss under Rule 12, a court must accept as true-all well
pleaded factual claims and indulge all reasonable inferences in tmeawamts favor.McCloskey
v. Mueller, 446 F.3d 262, 266 (1st Cir. 200®)eniz v. Municipality ofsuaynabo 285 F.3d 142,
144 (1st Cir. 2002)Review at this stage is generally limited to the allegations in the complaint,
but the First Circuit has recognized an exceptitine district court, may considatocuments the
authenticity of which are not disputed by the partiegcuments central to plaintiffslaim, and
‘documents sulfficiently referred to in the complédinClaudio-De Leon 775 F.3d at 46 (quoting
Riverg 575 F.3d at 15).

Puerto Rico law follows the federal common law regarding teregability of a forum
selection clause, so the typi€ale inquiryis unnecessariuffington v. T.C. Group, Inc637 F.3d
18, 23 (1st Cir. 2011(sidesteppindrie in adiversity case because federal law and state law follow
the same enforceability standafdsforum selection clausgs/azquez v. Hosp. Episcopal Cristo
Civil No. 10-2216, 2011 W16748951 at *3 (D.P.R. Dec. 22, 2011Pp.1.P.R. Mfg., Inc. v. Perry
Ellis Int'l, Inc., 472 F. Supp. 2d 151, 155 (D.P.R. 200-9rum séection clause$are prima facie
valid and should be enforced unless enforcement is shown by the resisting party to be
‘unreasonableunder the circumstancéRivera, 575 F.3d at 18 (quotingl/S Bremen v. Zapata
Off-Shore Cq.407 U.S. 1, 10 (1972)). Two threshold questions arise when a party seeks dismissal
based on a forum selection clause: (1) whether the forlectis® clause is mandatory or
permissive, and (2whether the scope of the ton sdection clause encompasses the claims
alleged.See ClaudidDe Leon 775 F.3d at 48citing Rafael Rodriguez Barril, Inc. v. Conbraco
Indus., Inc, 619 F.3d 90, 93 (1st Cir. 2030)

If the clause is mandatory and encompasses the claims alleged, the finalcstyaligate
whether there is a reason that the presumption of validity should not @fzpidio-De Leon 775
F.3d at 4849. Plaintiffs bear a “heavy burden” to make a “stra@tgpwing” that the clause is

“unreasonable” and should be set aslide(citing Bremen 407 U.S. at 10, 15§ arter’s of New
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Bedford, Inc. v. Nike, Inc790 F.3d 289, 292 (1st Cir. 2015). UnBeementhere are four grounds
for finding a clause unreasonable and thus unenforceable: “(1) the clause is the produdtaf f
overreaching; (2) enforcement is unreasonable and unjust; (3) proceedings in tgaforum
will be so gravely difficult and inconvenient thatdintiff] will . . . be depriveaf his day in court;
or (4) enforcement would contravene a strong public policy of the forum in which brotuight,
whether declared by statute or judicial decisidblaudioDe Leon 775 F.3d at 4819 (citing
Bremen 407 U.S. at 15, 18)
BACKGROUND

Plaintiffs arebothresidents of the state of Georgizkt. 29 1A, B. Rosado is a resident
of Puerto Rico and is licensed to practice medimrfeuerto Ricold. §C. SIMED is the insurance
company that provides medical malpractice insuran&ogadold. fF. According to defendants,
SIMED is*“an entity organized and existing pursuant to the laws of Puerto Rib&f.]68-1 at 1.

On August 20, 201Flaintiffs visited Rosad® office in Puerto Rico because Melendez
was experiencing back paibkt. 76 at 4.During this visit, Melendez signed what plaintiffs
understand to b&nformed consent papers[.[d; Dkt. 751 (English translation). The agreement
is titled “ Clarification aso MedicatLegal Liability and he MedicalMalpractice Crisisn Puero
Rico.” Dkt. 751 (“Waiver Documeri). The forum selection clause is in a section titled
“Unilateral, Voluntary and Partial Waiver of Claims for DamdgBst. 75-1 at 3. It explains that
a physician may be liable to a patient for medical malpracticestates, in relevant part:

Judicial claims for compensation for damages can be made by: the patient, and /or
persons who may be affected by the damages that may occur. As such, and being
strictly motivated by the understanding of the problem caused ldetlegulation

of claims for damages in medidalgal cases, without any pressure whatsoever
from second or third parties and using the mechanism &REE AND
VOLUNTARY STATEMENT ON MY PART as an individual mechanism of
affirmation which ratifies the commitment to make treatment and medical
interventions which are highly complex, risky and of such caliber available and
viable in Puerto Ric&OU AND THE PERSONS INVOLVED in the decision for

this surgeryfreely and voluntarily waive the right which you have t@a claim
without limits to be discussed here¥Wour free and voluntary waiver also applies

to any claim asserted outside the courts of Puerto Rico and limits the specter of
any claim to the Puerto Rico Courts of Justice. This specifically includes the
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voluntary and unilateral waiver of any claim in the Federal Courts of the United
States of America.

Dkt. 751 at 3(emphasis originalMelendez, her husband, and a secretary all signed at the
bottom of the documenid. at 5.

Plaintiffs met with Rosadagainon Februaryl5, 2014to discuss surgergn Melendezs
spine.Dkt. 29 T 1At the meeting, Melendez signed and initialed a®@perative Evaluation Note
that included a reminder that she had signed the Waiver Document on her visit fecéhd bé
translated paragraph states:

The purpose of this visit was for the orientation of the patient and their family
members, next of kin and/or advisers. If you wish to schedule a date for surgery
you can do so at this time, although Dr. Rosado still my [sic] provide you with the
document for the NAPR Informed Consent for your Surgery. Also, you are
reminded that you received and signed a document for the Partial Unilateral and
Voluntary Waiver of Claims for Damages during your first wisithis office. Thes
documents should be provided by you to your family members, next of kin and/or
advisers prior to the formalization of an agreement for surgery.

Dkt. 752 at1-2 (“Evaluation Not®. Rosado performed an initialrgeryon Melendezs spine
on February 23d. T 2. A second surgery was performed one month ldteff.4.

After this secondsurgery, Melendez left Puerto Rico and returned to Georgia where she
experienced severe pain and was hospitalized{ 21, 22. Plaintiffs sougHegal assistance and
athird-party medical evaluator to examine Melendemnedical records artd evaluate Rosads
work. Id. 1146, 55, 56. Based on the thiparty evaluation, plaintiffs filed this medical malpractice
action against defendants, alleging Rosado acted negligently while Meleagemder his care.

Id. § 57, 59.

Plaintiffs makeno mention of the Waiver Document in their Amended Complaintdaor
they include any consent or waiver forms as exhibits. Dkt. 29. The court learnedViéities
Document through Defendahtsotion to dismiss. To consider the Waiver Document as part of
Melendezs medical records would require an inference that the dodusien fact, included
therein—an inference that defendants are not entitled to as the movant. Likewise, the Waive
Document is not central to Melendszlaim because, with or without the document, Melendez

may still have a viable claim for medical malptice damages against defendants. The document
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would only serve to dictate where this claim may be heard and the amount of daratgesyth
be recovered, not whether Melendez has a legal right to collect these damages.

Nevertheless, the parties do natpiite the authenticity of the Waiver Document. Plaintiffs
allege that Rosado obtained Melernideinformed consent for certain surgeries. DktJZ¥. In
their motion, Defendants assert that Melendez visited Rtsauffice and signed a series of
documenton August 20, 2013, including the Waiver Document, which according to defendants,
was"not part of the informed consent procesdDkt. 681 at 3; Dkt. 83 a—3.Plaintiffs concede
that they did sign documents on August 20, 2013, but they assert ésat dbcumentaere
“informed consent papers[.Pkt. 76 at 4. In other words, the parties contest the characterization
of the documents but not the authenticity of their signatures, so the documents masithered.

After the deadline for filing dismitive motions elapsedefendantsnoved forleave to
file a motion to dismiss, asserting that the forum selection clause contairtkd Waiver
Documensigned by Melendean August 20, 2013 divests the court of subject matter jurisdiction.
Dkt. 68, seeDkt. 75-1. The court partially granted and partially deniedf@dants motion for
leave, clarifying thatchallenges to venue because a forum selection clause are properly brought
under Rule 12(b)(8)in the First Circuit, but| blecause motions under Rdl2(b)(6) may be raised
at trial,seeFed. R. Civ. P. 12(h)(2)(C), the court would entertain defendamidered motion only
to the extent that it asserts a failure to state a clddkt. 78.

DISCUSSION

The inquiry begins with the forum selection clagdext. The Waiver Document explicitly
limits Plaintiffs to the “Puerto Rico Courts of Justice” and precludes sunifegleral courtDkt.
75-1 at 3. Thigxemplifiesa mandatory forum selection clause, which prohibits litigation outside
the designated forunClaudioDe Leon 775 F.3d at 46 (citindRiverg 575 F.3d at 17). The
language of the clause makes clear thaapiplies to any claiiin the paragraph explainirtge
physicianpatient relationship and possibility of litigation in the event a signatory believdisahe
malpractice occurred. Dkt. 7bat 3. Plaintiffsclaim is just that, Rosado committed malpractice

in treating Melendez, so tineclaim lies squarglwithin the clauses scope.



MelendezColon v. Rosado Sancheet al, Civil No. 16-2853 (BIM) 6

This brief analysis leaves Plaintiffs with a single option: to show why theimpps/ely
valid forum selection clause should not ap@eeClaudio-De Leon 775 F.3d at 4849.Bremen
acknowledges fraud and overreaching; unreasonableness; difficulty or inconvemence
proceeding in the selected forum; and public policy as valid grounds for settingadsiden
selection clauseClaudioDe Leon 775 F.3d at 48—49 (citingremen 407 U.S. at 15, 18)

Plaintiffs first argue that public policy opposes such clausks. 76 at 5-8. Plaintiffs’
most compelling proof that Puerto Riopposeghe forum selection clause was, through some
oversight, not formally translated its entiretyfor the court to consider. Dkt. 76 atdgeD.P.R.
Civ. R. 5(g) (requiring all nofEnglish documents presented or filed to be accompanied by a
certified English translationRegulation7617, propagated by the Office of the Patient Advocate
of the Commonwealth of Puerto Rico, pioits physicians from soliciting patients to agree to
forum selection or other legal clauses in informed consent paperwork or other docGedDks.

76 at 5Vazquez2011 WL674895] at *1 (“Puerto Rico has statutorily prohibited forum selection
clauses presented to patients as part of the informed consent process in obtatticeg m
treatment) (citing PR. Dept of Health, Regulatioi17-A, amended by Office of the Patient's
Advocate of P.R., Regulation 7617 of N@t, 2008. The First Circui “has noted that Regulation
No. 7617 reflects a strong public policy in Puerto Rico today that forum selectiom<laus
informed consent forms are unenforcedb&gura-Sanchez v. Hosp. Gen. Menonita, B3 F.
Supp. 2d 344, 346 (D.P.R. 2013) (agiRivera v. Centro Medico de Turbo, In675 F.3d 10, 18
(1st Cir. 2009)),Garcia—Mones v. Groupo HIMA San Pablo, In875 F. Supp. 2d 98,05-06
(D.P.R. 2012)citing Centro Medico del Turabo, Inc. v. Departamento de S#0d1 TSPR 35,
181 D.P.R. 72, 77 n.1 (P.R. 2011) (acknowledging Regulation 7617 as banning forum selection
clauses as part of informed consdatuments))As stated, nommovants in a motion to dismiss
enjoyall reasonable inferencas their favor. See McCloskeyl46 F.3dat 266.Plaintiffs contend
that the Waiver Document constitutes informed consent paperwork, which Detfeddsgoute.

Informed consent is consent givewith full knowledge of the risks involved and the
alternatives.”Informed ConsentBLACK’S LAwW DICTIONARY (10th ed. 2014). For a medical
procedure, consent fsnformed when knowingly madéafter a physician or other healthcare
provider discloses whatever information a reasonably prudent provider in the ncedicalnity
would give to a patient regarding the riskgolved in the proposed treatment or proceduic.

Melendez signed the Waiver Document about five months before her first swigefgosado,
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and the document does not refer to any specific details or risks about a pateatiaént or
medical procdure.SeeDkt. 75-1. Concluding that the Waiver Document is an informed consent
form would be unreasonableurthermoreMelendez signethe PreOperative Evaluation Note,
whichmore closely resembles informed consent on February 15, 2014, just befaregtrg with
RosadoSeeDkt. 752. The Evaluation Note describes the diagnosis, surgdgrnate treatment,
and risks, with Melendég initials beside each lin&l. The Evaluation Note further clarifies the
characterization of the Waiver Document, rafeg to it and td'the NAPRs Informed Consent for
your Surgery as separate documentd. at 2. Although informed consent paperwork may take
different forms, the Waiver Document widlely not an informed consemiocumentlit contains
no information abot the surgery Melendamderwenbr its associated risks, and Plaintiffs do not
contend that Rosado presented the Waiver Document with the informed consent paperwork.
Regulation7617, howeverappliesto more than informed consent paperwéwskms The
Regulationrefers to documents more generally, and the courts have held that forum selection
clauses ilmmedicaladmission documents are similarly unenforceabézPrince v. HospHIMA
San PableCaguas,943 F. Supp. 2d 280, 28®.P.R. 2013)(“Certainly, the enactment of
Regulation No. 7617 is a testament to the public policy of prohibiting the enforcementrof f
selection clauses included in admissions documents for medical tre&Qin&agura-Sanche253
F. Supp. 2d 344/azquez2011 WL 6748951These three cases, in whicbréim selection clauses
were unenforceable, dealith clauses signed during emergency situati@egura-Sanche®53
F. Supp. 2d at 34@n Prince the plaintiff signed #orum selection claugaresented to her after an
emergency airlift to a hospital equipped with intensive care equipment for ikergeaf her
premature babyrince,943 F. Supp. 2d at 281n Segura-Sanchethe patient’'s husband signed
a forum selection clause in the admissions packet while seattmigsiorto the emergency room
for his wife, who suffered from abdominal paiBegura-Sanche®53 F. Supp. 2d at 346iting
Docket No. 713). In Vazquez a mother signed a clause for her son after rushing him to the
emergencyoom to seek treatment for severe testicular pain; treatment culminated in emergenc
surgery the following morning/azquez2011 WL 6748951, at *1 (citing Docket No. 25 at 1-4).
This shared distinctioeamphasizes a legal realigonsent to a forum selection clause must
be knowing and voluntary for it to be enforceal8ee Prince943 F. Supp. 2d &82-83.In an
emergency, patients are focused not on legal intricacies but on receivimgetreas soon as

possible.See e.g, Riverg 575 F.3d at 21. Regulation 7617 protects those patients, enabling them
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to focus ompotentially life saving procedures withotéar that a hospital migleixploit their pain,
fear, or illness to gain a legal advanta@ee id.Regulation 7613 focus on informed consent
paperwork and courtssubsequent extension toedical admissions paperwork in emergency
situations reinforces this protective notion. Melendezannunsworn statement, declar&uh
August 20th., 2013, | visited for the first time the office of DefendantJulio Rosado Sanchez,
because | was in great need of treatment for apairyful condition in my spinal cord.Dkt. 76-
1 at 1. Shetated “Julio Rosad&anchezs Secretary, gave me some papers to fill and sign without
explaininganything to me about the contents of those papers, and without givingliagnasis
of my condition . . .” Id. Melendezs husband also made an unsworn statement attesting to his
wife’s “very painful codition” when she sought treatment from Rosdgki. 762 at 1. The same
day after Melendez signed the Waiver Document, Rosado pres¢sbete spinal blocks in her
spinal cord to treat the pain. Dkt. 76 at 2 Unlike the cited cases, Melendez went to Rosado
office rather than an emergency rodoat the location of the treaent does nadetermine whether
an emergency existMelendezs description that she needed to sign the pdpetke doctor to
treat her“very painful conditioh establishes a parallel with the plaintiffs who signed hospital
admissions paperwotto receive treatment. The fosrshe signed in August 2013, including the
Waiver Document, constitutethe primary stepn treating that painmuch like admissions
paperwork at a hospital. The remaining questiomhisther Melendés condition was analogous
to those faced irPrince, Vazquezor Sanchez-Segurd’he court finds that it wadVlelendez,
experiencing serious pain in her spine, went to Rosado to releath. He gave her three spinal
blocks and acknowledged that surgery was likely in Meleridefuture which indicates the
severity of her back problem and the potential level of pain she experi@esBkt. 76-1 1910-
11.

The evidentcorrelation betweethe paperwork and treatment touches on a second ground
for setting aside a forum selectiomwgtefraud or overreachinglaudio-De Leon 775 F.3d at 48
(citing Bremen 407 U.S. at 16 Fraud is a material misrepresentation by one party on which the
other party is justified in relyingRiverg 575 F.3d at 20 (quotinfestatement (Second) of
Contracts, 8§ 164 (1979)). Overreaching is a more “nebulous concept™ in which one pantly unfai
uses its “overwhelming bargaining power or influence over the other paityat 21 (quoting
Haynsworth v. The Corporatiori21 F.3d 956, 965 (5th Cir. 199.7Overreaching is more than

mere inequality between parties; overreaching occurs when that inegsi@xyloited in a way
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that the court will not toleratdlaldonadoFalconv. Hospital Espéol Auxilio Mutuo De Puerto

Rico, Inc, No. 121907,2014 WL 6®664 *5 (D.P.R. Feb. 18, 2014¢iting Rivera 575 F.3d at
21-22;0utek Caribbean Distribs. v. Echo, In206 F. Supp. 2d 263, 267 (D.P.R. 2002)).

Overreaching alone is not enough to set asideusn selection clauséut suggestions of
it strengthen the public policy argument against include forum selection claysggnts seeking
treatment for manifest pai®eeMaldonadoFalcén 2014 WL 609664, at *2As the First Circuit
noted inRivera “Rivera’s relationship with the hospital grew out of a grave medical condition. He
was likely more focused on that medical condition than the significance of the dosuhagrite
was asked to sign. He was not thinking about possible lavisRitgerg 575 F.3d at 21. In that
cae, however, the First Circuit found that Rivera had sufficient opportunities to consaer t
clausés ramificationsld. at 22. Theorum selection clause used clear language, appeared in bold
print, was delineated from the rest of the form with a box,ragdired Rivera to initial directly
beside itld. Rivera twice signaled assent to the clause, and thelfiyenterim between asden
gave him the opportunity to select another hospital, consult an attorney, or otheosissider
his assent away fromme pressure of the hospital. In effect, the forrs design emphasized the
significance of the clause in a way that Rivera was able to focus on itscsigodiThe court in
Maldonado-Falcon distinguished Rivera when it set aside a forum selection clause for
overreaching.The forum selection clause was not distinguished from the surrounding text in
anyway, it did not require the patient to place initials beside it, and the plaidtifiotlihave the
opportunity to reconsider assent outside of the hospital because of his medical condition.
Maldonado-Falcon 2014 WL 609664 at *5Most significantly, of course, Regulation 7617
promulgated Puerto Rico public policy against including forum selection clausestqrite
consent forms at issue Maldonado-Falconld. at *3—4.

Melendez and her husbaaflude tothe pressurshefelt to signthe Waiver Document
Melendez statethat no one explained what the papers contained, and she believed that she would
not be treate for her pain if she did not sign them. Dkt-T@&t 2. According to Melendez,
neither Rosado nor his secretary explained to her the significance of the jghp¢es.husband
concurred. Dkt. 7@ at -2. The forum selection clause Melendez signed the same small font
as the rest of the documenid the operative languaigein boldace but the part explaining what
Melendez would waive by signing in roman typeDkt. 681 at2. There is neither a box nor a

space for initialsld. The EvaluatiorNote Melendeand her somitialed and signeth February
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mentions théVaiver Documentbut the Evaluation Note appears to include characteristas of
informed consent fornBeeDkt. 75-2. The Evaluation Note includes a diagnosis, the surgery area,
sulgery purpose, andtantative date for the surgeytough it also refers to a distinct informed
consent form, it implies that second form is not mandatdryThis supports the Evaluation Note
eitherbeing treated as an informed consent fomas hospital admissions paperwork, preparing
Melendez for her upcoming surgery. In either cBsgyulation 7617 and legal precedprecludes
the court from considering any assent to that form as assent to a forunosakctseMoreover,
the paragnah does not ask for assent or confirmation but rather reminds the signatory thegi
Waiver Document to family or advisers prior to the agreement to surgery. BRtItABeats the
signature as a foregone conclusion. The court will not construe spelfuactory reference,
devoid of substance, as assent to waiving legal rights.

Melendez, in severe pain, went to Rosado to seek treatment for her back. As the First
Circuit observed imRiverg patients like Melendez atenore focised orftheir] medical ondition
than the significance of the documénpéaced before them for signatuRivera 575 F.3d at 21.
This understanding motivated the Puerto Rico Office of the Patient Advocate biisbsta
Regulation 7617, moved the Puerto Rico Supreme Court tooatdage that rule irCentro
Medico del Turabp181 D.P.R. at 77 n.1, and caused the District of Puerto Rico to extend that
precedent tanedicaladmissions paperwork. Accordingly, the forum selection clause will not be
enforced because public policy in Puerto Rico staunchly opposes the inclusion of foctiarsele
clauses in paperwork that serves as a barrier to receiving medical treater@etgencies

CONCLUSION

For the foregoing reasonsefeéndats’ motion to dismisss DENIED.

1“The purpose of this visit was for the orientation of the patient and thelyfam@mbers, next of
kin and/or adviserdf you wish to schedule a date for surgery you can do shisatitne, although Dr.
Rosado still my [sic] provide you with the document forh#PR’s Informed Consent for your Surgery.
Also, you are reminded that you received and signed a document for the Partiarblrdiatl Voluntary
Waiver of Claims foDamages during your first visit to this officEhese documents should be provided
by you to your family members, next of kin and/or advisers prior to the faawai of an agreement for
surgery.” Dkt. 75-2 at 1-2.
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IT IS SO ORDERED.
In San Juan, Puerto Rico, this 4th dayvairch,2019.

BRUCEJ.McGIVERIN
United States Magistrate Judge
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