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Im Puerto Rico Corp. v. Claudio Quintana et al

INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF PUERTO RICO

TOTAL PETROLEUM PUERTO RICO
CORP,,

Plaintiff,

CASE NO. 16-2979 (GAG)
V.

ARMANDO CLAUDIO QUINTANA, et
al.,

Defendants.

TEMPORARY RESTRAINING ORDER

Before the Court is Plaintiff's renewed requéor a Temporary Restraining Order (“TRQ

seeking enforcement of its statutory righteder the Lanham Act, 15 U.S.C. 88 1114(1), 112

(Docket Nos. 1-2, 16.) It appeafrom the allegations in th@erified Complaint, Motion fof
Temporary Restraining Order and/or Preliminary Injunction, and Motion Resubmitting Reqy
Temporary Restraining Order that defendaAtsnando Claudio Quintana (“Claudio”), Bet
Hernandez Cruz (“Herndndez”) and their ConjuBaltnership (“Defendants”) are continuing
use Plaintiff's trademarks and brand without auattation, failing to surneder property after bein
terminated as lessees, and evading service of process to attempt to avoid this Court’s jur

Id. Defendants’ illegal acts are causing indila¢e and irreparable harm to Plaintiff.

& 1125(c), and the Petroleum MarketingaBtice Act, 15 U.S.C. 88 2801-2806 (“PMPAY).

Q

Doc. 17

")
b(a)

est for

sdiction.

Dockets.

Justia.com


https://dockets.justia.com/docket/puerto-rico/prdce/3:2016cv02979/131642/
https://docs.justia.com/cases/federal/district-courts/puerto-rico/prdce/3:2016cv02979/131642/17/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 16-2979 (GAG)

l. Standard of Review

A TRO is an extraordinary remedy that shontd be granted unlessetimovant proves the

following elements: (1) the likdibod of success on thweerits; (2) the potential for irreparal
harm to the movant; (3) the balance of the movant's hardship if relief is denied vers
nonmovant's hardship if relief igranted; and (4) the effect ofetldecisions on the public intere

See Ross Simons of Wardwick, Inc. v. Baccdret, 102 F.3d 12, 15 (1st Cir. 1996); Narragan

Indian Tribe v. Guilbert, 934 F.2d 4, 5 (1st AiR91). Likelihood of success is the touchstong

the preliminary injunction inquiry. See Rossm®ns, 102 F.3d at 16; Weaver v. Henderson,

F.2d 11, 12 (1st Cir. 1993).

. Discussion

From the facts specified by Plaintith its Verified Complaint, Motion for Temporaf
Restraining Order and/or Preliminary Injumctj and Motion Resubmitting Request for Tempof
Restraining Order, (Docket Nos.. 1-2, 14) Pléimtiade a strong showing of likelihood of succ
on the merits. Plaintiff argued and showed thgt:D@fendants were terminated as franchisee
compliance with the PMPA due to their failuiee pay amounts owed and to operate the sel
station; (b) Defendants illegallyontinue to exercise contralse and display the TOTAL Bran
trademarks, color patterns, logmd overall look and appearanceted property, which constitutg
trademark infringement; (c) Defendants arspthying the TOTAL Brad, trademarks, cold
patterns, logo, and overdbok and appearance at the propestiyhout fuel available for salg

which constitutes dilution andrtashment; and (d) the TOTAL Bmnd, trademarks, color patterr

logo and overall look and appearance constausérong trademark, well known worldwide and i

Puerto Rico, as the mark of the petrolepnoducts, convenience store and gasoline se

products and services mar&dtunder said trademark.
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Civil No. 16-2979 (GAG)

Also, Plaintiff clearly showed that immediate and irreparable injury, loss, or damage will
absent a TRO. Plaintiff argued and showed tin@hediate and irrepdoée injury since: (a
Defendants’ illegal acts are cangiconfusion as téhe endorsement by and/or affiliation w
Plaintiff; (b) Defendants’ illegal acts are taimisg and diluting the TOTAIBrand; (c) Plaintiff is
suffering irreparable harm due Befendants’ failure to comply with the post-termination dut
(d) Plaintiff is suffering irreparable harm dueits exposure to environmental liability resulti
from Defendants’ illegal and unauthorizedntrol over the undergund storage tanks at
plaintiff's inherent inability to ensure compliaavith applicable rules and regulations; and
Plaintiff is suffering irreparabldue to the inherent loss in rkat share, goodwill, and consum
endorsement resultifigpm Defendants’ acts.

As to the remaining elements requiredr fihe issuance of a TRO, Plaintiff al
demonstrated that it is entitled to a TRO since thlance of the equitielictate that, given th

facts established in the Verified Complaint, ftlgignificantly harm and deprive Plaintiff of if

property rights absent a TRO aradternatively, if a TRO issues, Bxdants will have to assume

the natural consequences oéithactions, while retaining anglaims for prosecution through 4
ordinary proceeding by means of a counterclaimsinilar fashion, Plaintiff sufficiently argue
that the public interest can only be servedtbg preservation of camicts as legal bindin
instruments, the preservation and advancemernueironmental laws and acts of Congress
avoiding consumer confusion.

In addition, Plaintiff's counsedlso sufficiently certified invriting the efforts made to giv
notice to Defendants and the reasavhy it should not be required at this point. After examir
Plaintiff's “Urgent Motion to Inform of Servicef Process, to Deem Defendants Submitted tdg

Jurisdiction of the Court”, (Docket No. 14), it is abundantly clear Erefendants have active
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Civil No. 16-2979 (GAG)

attempted to evade personal service of processligr to avoid complianogith this Court’s orde

at Docket 10. This Court ordered Plaintiff $#rve summons and copy all pleadings upof

N

Defendants by November 18, 2016, and instrudiedendants to show cause on or before

November 29, 2016, as to why a preliminaryungtion should not issue. (Docket No. 1
However, Defendants actively evaded personalicermotwithstanding Plaintiff's consideral
and repeated efforts to thaffext. Plaintiff duly spedied and sworn these facts in its “Urge
Motion to Inform of Service of Process, to Deem Defendants Submitted to the Jurisdictior
Court.”

From examining these facts, in exercise efdiscretion granted to this Court, it is evid
that a TRO is warranted withofurther notice to Defendants indar to avoid further irreparab
harm upon Plaintiff. Through their evasive conduct, Defendants may not thwart this (
jurisdiction and authority to issue timely remedies by simply attempting to evade ser
process.

This Court concludes thatdhtiff has met the required elements for issuance of a 1
Accordingly, in order to avoid further immediadad irreparable injury upoBlaintiff before their

claim can be heard at a prelimipanjunction hearing, the Court here®RDERS:

A. That pending the preliminary injunction hearing and until further order of the ¢

Defendants shall immediately:

1) Surrender the Property to Plainfiéacefully and orderly, as defing
in the Verified Complaint, (Ddet No. 1), along with its undergrouf

storage tanks and all equipment therein.
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Civil No. 16-2979 (GAG)

2) Comply with all post-termination covenants of the Franc

Agreements, as defined in the Verified Complaint, (Docket No. 1), W

include payment of debts related to falutilities, employees, personng

permits, or fees, and delivery to Pi@if of a copy of the current usag

permit and all of the liceses for the use, occupai, and/or operation of th

property.

3) Refrain from using the TOTAL BRANB, as defined in the Verifie

Complaint, (Docket No. 1), altewy or covering the TOTAL BRANDS

promoting or advertising that Defdants were formerly a Plaintiff

franchisee, using Plaintiffs opdiag manuals, training manuals, sa
manuals and aids, advertising and proomal materials, and all trade sec
and confidential and proprietary masdrdelivered to Defendants pursug

to the franchise relationship.

4) Refrain from infringing, dilting and tarnishing the TOTA
TRADEMARK, as defined in the Vdired Complaint, (Docket No. 1

goodwill, and reputation, or fromfmrwise using the TOTAL MARKS;

5) Surrender to Plaintiff all stationery, letterheads, forms, man
printed material, films, books, cassettesleotapes, licensed software 3
advertising containing the TOTAL BRMDS, including, but not limited tg

the proprietary TOTAL BRAND.
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B. A hearing on Plaintiff's request to convéts TRO to a Preliminary Injunction wi

. Pursuant to Rule 65(b) of the Federald®wf Civil Procedure, on two days’ noti

. The TRO will expire orDecember 19, 2016, unless within such time this order

6) Refrain from tarnishing, oblitating, and disparaging all TOTA
signs at the Property which camt the TOTAL BRANDS or othe

identifying marks.

be held onMonday, December 19, 2016 at 2 p.m. at the Old San Juan

Courthouse, Courtroom 6. Each party is responsibléor its own interpretef

services for the hearing, if necessary. The hearing date is firm and will

continued.

in its discretion hereby waives the posting of a bond. BBewley v. Local No. 82

Furniture & Paino Moving, 679 F.2d 978, 1000 (1st Cir. 1982), rev’d on (¢

grounds, 467 U.S. 526 (1984) (First Citcrecognition that district court hg
discretion to waive security bond requirementsuits to enforce important feder,

rights or publidnterests.”)

to Plaintiff, Defendants may appear andva for the dissolution or modification

this TRO.

extended for good cause shown and/ofeBdants’ conserib an extension.

! The Court is cognizant of the fabiat the expiration date of this TRO exceeds the 14-day term of
65(b). The preliminary injunction hearing cannot be hatichn earlier date because the undersigned wi
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F. Plaintiff shall serve personally upoDefendants on or before Fridapecember
2, 2016, at noon, a copy of the instant orderdaa copy of all pleadings in thjs
case. Defendants shall also notify copy ofethnstant order to attorney Juan |C.

Bigas via e-mail. Plaintiff sdil thereafter notify the Court via informative motion

SO ORDERED.
In San Juan, Puerto Ricadi80th day of November, 2016.

s/ Gustavo A. Gelpi
GQJSTAVOA. GELPI
United States District Judge

presiding over the municipal compliance hearings in Watchtower v. Mun. of Aguada, et al., Case No. 16-
1207(GAG) at the Luis A Ferré Federal Courthouse in Ponce, Puerto Rico from Wednesday, Decertigr 14th

the Friday, December 16th. The Cound that having this hearing in Sduan would be more convenient for
all. Consequently, because of compilations that caukk if the TRO expired days before the hearing,| the
Court finds good cause to extend the TRO.




