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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
BAUTISTA CAYMAN ASSET COMPANY ,
Bautista
V.
FRANCISCO I. VILARI NO-RODRIGUEZ, CIV.NO. 16-3070(PG)
et al.,

Defendants

OPINION AND ORDER

On December 12, 201flaintiff Bautista Cayman Asset Company (“Bautista”) filed a
complaint for collection of monies and forecloswfecollateral againstiefendantg=rancisco |
Vilarino-Rodrnguez, his wife Digna M. Torre®rtiz, and theVilariio-RodriguezTorresOrtiz
conjugal partneship (collectively, defendanty. SeeDocket No. 1. On March 5, 2018, Bautista
moved for summary judgmengeeDocket No. 29. Becausgefendantdailed totimely respond
this court deemed Bautista’s motion for summaryguoeéntasunopposed. Seleocket No. 32. For
the reasons specified below, this cO@RANTS Bautista’s unopposed motion for summary

judgment.

. UNCONTESTED MATERIAL FACTS

The court adopts these factwhich are duly supported in the recoridpm Bautista’s
unopposed statement of undestedmaterial facts (“SUMF")
On September 17, 2008efendant&executed a Loan Agreement with Doral Bank (“Doral”)
pursuant to which Doral provided to them a loaniliigein the amount 0f$1,497,000.0, with
interest at armnnualrate of 7.25%"“Loan 1”).1 SeeSUMF § 3. Apromissory note was issued to the

order of Doral, and subsequently endorsed to BaautgeeSUMF 4.0n the same datdefendants

1Bautista’s SUMF provides an interest at an annatd of 7.5%SeeSUMF 1 3. The loan agreement,
however, clearly sets forth a rate of 7.28éeExhibit 1(b).
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executed two pledge agreements through which Dacqlired pledge and security interest o

five different mortgage notes (with their respeetmortgage deeds$eeSUMF | 743.Doral and

defendantsalso executed an agreement for a line of credthaprincipal amount of $75,000.00

with an interest rate of 2.00% over the prime raftanterest published by Bloomberg Informati
Services in New York (“Loan 2" SeeSUMF | 14.
On October 29, 2013, Doral andkefendantsexecuted an Amended and Restatedn

Agreement (“ARLA") to consolidate Loan 1 and LoanSeSUMF  15.In executing the ARLA

ver

defendants recognized that: the principal and irgeo& the debt pursuant to Loan 1 and Loan 2

existing at the date of execution of said agreemmmbunted t#$1,436,242.00 and $86,202.83,

respectively; that such debt was due and payalild;that there was no defense or counterclaim

against the collection of such debt and, if any #ame was waived&eeSUMF  17. The ARLA
consolidated the outstanding debts into a singénldacility, adjusted the interest chargend
extended the maturity date of the loan facilBgeSUMF | 18.

Under the terms and conditions of the ARLA case of defaujtdefendantswould be

responsible for payment of interest on thengipal due at a rate of default of the applicableiest

rate plus five percenper annum andor the payment of relevant charges under the termbef

agreement, ten days after the event of def@geSUMF {27.Moreover, the loan would be in effe
until the date of termination, unless terminatecocelerated bthelender in theevent of default
SeeSUMF 128.In theevent of default, all monies owed to lenderdefendantsvould become due
and payable without prior requirement or noti8eeSUMF { 28.

On February 27, 2015, the Commissioner of Finanliciatitutions of the Commonwealth
Puerto Rico closed Doral and appointed the Fed@ealosit Insurance Corporation @sreceiver.
SeeSUMF129.0n March 27, 2015, Bautista acquired the laal collateal instruments describeg
above SeeSUMF 1 29.

Defendantdailed to make the payments as agreed upon in fReAASeeSUMF § 30. On

ct

d

August 23, 2016Bautista servediefendantsvith a notice of default and demanded immed

ate
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payment of the fulamounts due, including accrued interest and cha@s=sSUMF { 30.To date,

defendantfave not cured their defaubeeSUMF § 31.

. STANDARD OF REVIEW

Through summary judgment, courts “pierce the bqilate of the pleadings and assay the

parties’ proof in order to determine whether timhctually required.Wynne v. Tufts Univ. Sch|.

of Med, 976 F.2d 791, 794 (1st Cir. 1992). The Supremar€Cencourages employing summary

judgment in federal courist “[avoids] full blown trials in unwinnable cases,[conserves] parties

U7

time and money, and [permits] the court to husbacdrce judicial reources.”"McCarthy v.

Northwest Airlines, In¢.56 F.3d 313, 314 (1st Cir. 199 9eealsoCelotex Corp. v. Catrett, 477 U.S.

317 (1986).
A court may grant summary judgment only when theaglings and the evidente
demonstrate that “there is no genuinepdite as to any material fact and the movant isteEttito

judgment as a matter of law.” Fed.R.Civ.P. 56(¢ge alsdGands v. Ridefilm Corp212 F.3d 657,

660 (1st Cir. 2000). A factual dispute is “genuintit could be resolved in favor of either pg/st

and "material” if it potentially affects the outcarof the caseSeeCaleraCerezo v. U.S. Dep't gf

Justice 355 F.3d 6, 19 (1st Cir. 2004). The court mustie® the record “taken as a whole,” and

“‘may not make credibility determinations or weidhetevidence.’Reeves v. Anderson Plumbing

Productions Ing¢.530 U.S. 133, 135 (2000). Credibility determimaits, the weighing of the

evidence, and the drawing of legitimate inferentesn the facts are functions of a jury, not of a
judge.Seeid.

In short,when there is a genuine dispute as to any matkeal and when a court would be

required to make credibility determinations, weidie evidence, or draw legitimate inferencges

from the facts in order to adjudicate a controvessynmary judgment will nadbe granted. Whilg

1”4

no legitimate inferences can be drawn, the coulitasnstrue all reasonable inferences in favor of

the nonmoving partySeeStoutt v. Banco Popular de Puerto Ri@68 F. Supp. 2d 167, 171 (D.P|R.
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2001).Still, the nonmoving party isequired to demonstrate “through submissions of @vithry

guality that a trial worthy issue persistberson v. City of Boston, 452 F.3d 94, 108 (13t 2006).

1. DISCUSSION

Under Puerto Rico law, “obligations arising fromnd¢oacts have legal force between {

contracting parties, and must be fulfilled in actan® with their stipulations.” Laws of P.R. Ann.

tit. 31, § 29942 Aloan agreement is an obligation in which “ondloé parties delivers to the oth
...money ...under the condition to return and equabant of the same kind and qualityd. §
4511.Courts cannot release a party from fulfilling whiaagreed to fulfill through a legal and val

contract.SeeMatos, G@nzalez v. S.L.G. River&reytes 181 P.R. Dec. 835, 843 (201Qerveceris

Corona Inc. v. Commonwealth Ins. C415P.R. Dec345 (1984). Thus, a creditor has the righ

demand full payment of an outstanding deéddel aws of P.R. Ann. tit31, § 3171
“A mortgage is a guarantee of a debt, which in tisrsecured by a particular propert

CitiMortgage, Inc. v. RivergAnabitate 39 F. Supp. 3d 152, 154 (D.P.R. 2014) (quotatiomstted).

“A mortgage creditor may sedkreclosureif the debtor defaulten the payment of any princip

or interest due.’ld. (citing Treco, Inc. v. Marina de Palmas, In&26 F. Supp. 335, 34}

(D.P.R.1986)).

Bautista isundisputedlyentitled to recover the amounts owed in the proorgsiote and
guaranteed in the mortgage not@&efendantsentered into aloan agreement and signed
promissory note. They guaranteed their debt throfisghmortgages instituted on five propertig

Then, they defaulted on ¢élir contractual obligations. They have, to thiseldtiled tocure the

2 Because this is a diversity jurisdiction case, Ro&ico law appliesSeeShady Grove Orthoped

Assocs., P.A. v. Allstate Ins. Gdb59 U.S. 393, 417 (201qyuotingHanna v. Plumer380 U.S. 460, 46

(1965))
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existing and continuing defaults on the sarBautista, accordingly, has the right tollect the
monies owed andf neededforeclose the mortgaged properties.

As such, summary judgment is grantedno material facts remain in controversy, a
Bautista is entitled to judgment as a matter of.law

V. CONCLUSION

For the foregoing reasons, Bautista’s motion fomswmary judgment iISGRANTED.
Judgment will be entereagiccordingly.

Defendantareordered to paautistathe following sums due as of the date of their défg
notified on August 23, 201661,505,393.77n aggregated principalyith accrued interest whic
continues to accrue until full paymenttbfe debtat the rates specified in the ARLAnd any othe
charges, fees, or costs stipulated to in that agesd or other mortgage documents.

Furthermore, in default of the payment of the sumesein specified or of any part there
within fourteen (14) days from the date of entryudgment, the mortgaged propertieserred to
above(SeeExhibit Nos. 5(b), 6(b), 7(b), 8(b), 9(b), 10(b)(k), 12(b), 13(b), 14(b)khall be sold a
public auction to the highest bidder therefor, witth an appraisal or righdaf redemption for thg
payment oBautista’smortgage wihin the limits secured thereby.

Upon Bautistdas compliance with FedR. Civ. P. 53, the court may appoint a Special Mag
to conduct the sasebut the Special Master shall not proceed to céngmout, or do anything in
connection withthem, until further order by thisoart and under the form and reditions to be
directed by theaurt. The salseto be conducted by the appointed Special Mastell beasubject tg
the confirmation of theourt, and the purchas or purchasers of the propertssall be entitled t¢
receive theirpossession. The minimum bid to be accepted at tts¢ public sale will be in
accordance with the mortgage deedny funds derived from the saléo be made in accordan
with the terms of judgment and such further orderhaf Court shall be applied as follows:

a) Tothe payment of all proper expenses attendaoh said sakg including the expenses, outla

nd

fa
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and compensation of the Special Master appointee@ihgafter sid compensation and expeng
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shall havebeen fixed and approved by theust, all said expenses to be deducted from the
provided in the deed of mortgage for costs, chamyed disbusements, expenses and attorsig
fees.
b) To the payment of all expsas or advances made Bagutista.
c) To the payment tBautistaof the amount 0$1,505,393.7" aggregated principalyith accrued
interest which continues to accrue until full paymefthe debt at the rates specified in the AR
and any other chargefees, or costs stipulated to in that agreemerdtber mortgage document
d) If after making all the above payments therelldb@a surplus, said surplus shall be delivere
the Clerk of this Court, saject to further orders of theoart.
e) If after making all those payments there is a deficieBaytistamay seek further orders by ti
court to collect the deficiency frodefendants

Bautistain theseproceedings magolicit from this wurt such further orders, as it may de
advisable to its interests, in accordance with téens ofthe judgment, including all availabl

remedies for the enforcement of a money judgment.

ITIS SO ORDERED.
In San Juan, Puerto Rico, DecembeP818.
S/ JUAN M. PEREZGIMENEZ

JUAN M. PEREZ-GIM ENEZ
SENIOR U.S. DISTRICT JUDGE
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