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INTHEUNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

Miguel Cancel-Marrero,
Petitioner

CIVIL NO. 171164(PG)

V. Related Crim. No. 0@D61-1(PG)

United States of America,

Respondent.

OPINION AND ORDER

Before the court ipetitioner Miguel CanceMarrerds (hencebrth “Petitioner” or “Cancel
Marrero”) motion to vacate, set aside or correct sentenceyant to 28 U.S.C. 8255 (Docket
No. J) and the United States’ (or tligovernment”) @position thereto (Docket No. 4). For the

following reasons, the couBEENI ES Petitioner’s motion to vacate.

I. BACKGROUND

On April 14, 2000, CanceVlarrero and his calefendants weréndicted for aiding and
abetting in an armed carjadg, in violation of 18 U.S.C. 119(1) (“Count One”); aiding and
abetting in the use and brandishing of a firearnfuirtherance of acrime of violence” (.e., the
carjacking charged irfCount One) in violation ofi8 U.S.C. 8924(c)(1)(A)(ii) (“Count Two");
aiding and abetting Hobbs Act robbery, in viotatiof 18 U.S.C. 8951(a)("Count Three”); ang
aiding and abetting in the use and brandishingfwearm in furtherance of aftime of violence’
(i.e., the Hobbs Act robbery charged @ount Three) in violation ofl8 U.S.C. 8924(c)(1)(A)

(“Count Four”).SeeCrim. No. 00061(PG), Docket No. 29.

On August 29, 2000, Canc®larrero pled guilty to Counts Three (Hobbs Act reby and

Four (thesecond‘crime of violence” charge)SeeCrim. No. 00-061 (PG) Docket No. 79. He was
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sentenced to eightyeven months as to Count Three, and eighty foutoaSount Four, to b
served consecutively with each other, for a totl4dl monthsSeeCrim. No. 06061 (PG)

Docket No. 92.

In a separate cas€anceiMarrero pled guilty to aiding and abetting armedjaeking, 18
U.S.C.8§2119(1). SeeCrim.No.00-087(PG), Dockets No. 7677. In thatcase, the court sentertc
CanceiMarrero to a term of eighty seven (8Months to be served consecutively to tivé
month sentence imposed in Crim. No.-061(PG), the case that is presently being attac
collaterally. As a result, Cancélarrero’s total term of imprisonment is of 258 mbastOn April

25, 2002,CanceiMarreroappealed his convictions for both casevhich were subsequent

affrmed by the First Circuit Gort of AppealsSeeCrim. No. 006061(PG), Docket No. 109; Crim|.

No. 00-087(PG), Docket No. 1370n Februay 3, 2017, Petitioner filethis present motion t
correct sentencealleging thathis conviction and sentence as@ount Four in Crim. No. 0®61

(PG)must be vacatenh light ofJohnson v. United State$35 S.Ct. 2551 (2015) dohnson 7).

SeeDocket No. 1CancelMarrero did not request relief for his conviction@nim. No. 06087

(PG).

1. STANDARD OF REVIEW

Pursuant to 28.S.C. § 2255, a federal prisoner may move to vacset aside, or correct hi

sentence “upon the ground that the sentence wassexpin violation of the Constitution or la
of the United States, or that the court was withjouisdiction to impose sucsentence, or thd
the sentence was in excess of the maximum authebrie law, or is otherwise subject

collateral attack.” 28 U.S.C. § 2255(djill v. United States368 U.S. 424, 42827 (1962) Ellis

v. United States313 F.3d 636, 641 (1st Cir. 2Q).

D
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1. DISCUSSION

In his motion to correct sentencender 28 U.S.C. § 225%ancelMarrero challenges hi

L)

sentence andonviction as taCount Four. Specifically, Cancdlarrero contendthataiding and
abetting Hobbs Act rdtery in violation of 18 U.S.G§ 1951(a)cannot be considered a “crime|of

violence” pursuant to 18 U.S.C. § 924(c).
A. Void for Vagueness Challenge

Firstly, Petitioner contends that Hobbs Act robbery canhetconsidered a “crimef
violence” under 8§ 924(c)'sesidual clause, found id8 U.S.C.8 924(c)(3)(B), because it |s
allegedy unconstitutionally vague in light gfohnson 112 Petitioner bases his argument on the
premisethat 8§ 924(c)'sesidual clause is substantivedynilar to the ACCA’s residual clause, 8§
924(e), which was stick down for vaguenessn Johnson Il As the following analysis wil
showcasethe court need not reach the merdf Petitioner’s voidfor-vagueness challenge
regarding 8 924(c)’s residual clausecause Hobbs Act robbery categorically qualifiea‘@rime

of violence”under 8 924(c)’s “force clausén 18 U.S.C8 924(c)(3)(A).
B. Hobbs Act Robbery
The statute defining Hobbs Act robbery providespeértinent part:

The term “robbery” means the unlawful taking or aining of personal property
from the person or in the presence of another, againswitiisoy means of actual

or threatened force, or violence, twar of injury, immediate or future, to his
person or property, or property in his custody @sgession, or the person or
property of a relative or member of his family orasfyone in his company at the
time of the taking or obtaining.

! The residuatlause at 8§ 924(c)(3)(B) states that a “crime ofamce” is an offense that is a felony and “thafitisy
nature, involves a substantial risk that physicaté against the person or property of another bmysed in the
course of committing the offense.” 18 U.S.C. § 9943)(B).
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18 U.S.C. 8 1951(b)(1) (emphasadded). Furthermorg&,924(c)’s force clausdefines a‘crime
of violencé as a felony that *has as an element the use, attetnpse, or threatened use
physical force against the person or property aftaer.” 18 U.S.C. § 924(c)(3)(ARetitioner
presents fourarguments challenging the classification of Hoblt Pobbery as dcrime of

violencé€ unde 8 924(c)’s force clause, and eagihall be attended to in turn.

1. Fear of Injuryto a Person

First,CancelMarreroargues that Hobbs Act robbery cannot qualify &srane of violencé
under 8§ 924(c)’s force clause because the felomybeacommitted by putting someoire“fear
of injury” to his personwhich allegedly does not require violent physioaide, as defiad in

Johnson v. United StateS59 U.S. 133 (2010)J@ohnson ).2 Under the categorical approfa, if

the least violentonduct penalized by a statute failscanstitute a “crime of violence,” then tk

statute categorically fails to qualify as a “crimakviolence.” SedJnited States v. Torrebliguel,

701 F.3d 165167(4th Cir. 2012). HencePetitioner contends that if Hobbs Act robbery e
committed by putting someorie “fear of injury’ to his personand doing so does not requ
the use, attempted use, or threatened use of lysice, then said statutails to categorically

gualify as d&'crime of violencé under the force clause in 8 924(&)(A).

In support of his argumenPetitioner relies davily onthe Fourth Circuit’s decision ibnited

States v. TorredMiguel, 701 F.3d 165 (4th Cir. 2012), which held tipditysical injury, even deatl

can be caused without the use of violent foBmeid. at 168-69. Specificallythe Court inTorres

Miguel held that|a]n offense that results in physical bodily injybut does not involve the u

or threatened use of force, simply does not meetGhidelines definition of crime of violence.

2Johnson held that “physical forcetheans'violent force—that is, force capable of causing physical paifmngury

of

ne
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to another personJohnson599 U.S. afi40.
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Id. at 168.As an example, the Fourth Circuit meoris that a defendant could cause injury
death to someone by poisoning him, which does eguire the use of physical forcBeeid.
Petitionerconcludeghatan individual couldplace another in “fear of injuryto his persorby
threatening to poison him, expose him to hazardiesmicalspr lockhim up inside a&aron a
hot daynone of which, he arguerequirethe use or threat to updysical force SeeDocket No.

lat 14.

CanceiMarrero’s argumenthat it is possible tocommt Hobbs Act robbery by placin

someone in “fear of injuryfo his person without using or threatening to pbgsical force hold

no water The Court’sreasoning inTorresMiguel that the phrase “use of physical force” d¢
not include “indirect apptations” of force such as in the case of poisonim@gs abrogated b,

United States v. Castlemab72 U.S. 157 (20145eeUnited States v. Covingtqr880 F.3d 129

134-35 (4th Cir. 2018)Threateningto poison someone would still constitute a threatute
physicalforce because the use of force is not “the acspfihk[ling] the poison; it is the act ¢
employing poison knowingly as a device to causesgidat harm. That the harm occurs indirec
rather than directly (as with a kick or punch), daeot matter.”Castleman 572 U.S.at 171
Furthermorefor purposes of the Hobbs Act robbery statufa] fear of injury’ means fearin

injury that will be produced by violent force, thist force capable of causing physical pain

injury.” United States v. Williams179 F.Sup@Bd 141,152 (D.Me. 2016)SeeUnited States W.

Pena 161 F.Sup@®Bd 268, 279 (D.N.Y. 2016) (stating that “the telxistory, and context of th
Hobbs Act compel a reading of tipdrase “fear of injury” that is limited to fear ofjury from
the use offorce”)Finally, the“fear of injury in Hobbs Act robberyencompasses a fear of inju
produced by physical force that is one step remdvenh, but caused by, the physical ferof
the offender.Williams, 179 F.Supp.3@t 153. As such, person that commits Hobbs Act robbe

by instilling onto his victim the fear of being poned, exposed to chemicals, or locked in a

or
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caris necessarilyhreatening to use physical fordedoes not matter if the injurfigared by the

victim is to be the direct or indirect resulttbfe perpetrator’s use of physical force.

This court cannotmagine a reasonably realistic scenario in which iadividual could
commit a Hobbs Act robbery by itiling onto someone &fear of injury to his personwhere

said injury is not to be caused by physical foi®eeUnited States v. Ellisor866 F.3d 32, 38 (14

Cir. 2017) (holding that “we are not supposed tagme fanciful, hypothetical scenariosf

assessing what the least serimomduct is that the statutevars’) (quotingUnited States .

Fish, 758 F.3d 1, 6 (1st Cir. 2014))herefore, he who commits a Hobbs Act robberynsyilling
onto his victim a “fear of injuryto his person hasfteataed to use physical forceegardless o
whether the injuryis the direct or indirect resoflsaidphysical forceThis court thus conclude
thata Hobbs Act robbery committed by causing a “feam@diry” to someone’s person qualifig
as a‘crime d violence under 8 924(c)(3)(A and Petitioner’s motion to correct sentence o

present ground iIBENIED.

2. Fear of Injury to a Person’s Property

Alternatively, CanceMarreroargues thait is possible to commiHobbsAct robberyby
placing someone ififear of injury to his property, which casupposedliybe accomplished b,
many means short of strong physical force. For gx@mnPetitioner posits thabne could
theoretically commita Hobbs Act robberpy threatening to throwaint atsomeone’s housg
pour paint on someone’s passport,spraypaintsomeone’s car. Petitioner believes that th
hypothetical threatdo not constitutehreas to use physical forcpursuant to 8 924(c)(3)(A
Petitioneralsoasserts that one coultbmmit a Hobbs Act robberlgy threatening to cause
devaluation of some intangible asset, such as @dtolding.According to him, ach threats t¢

econanic interests do notequirethe use or threat to ugghysical force.ln view of this

14
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Petitioner concludes that a Hobbs Act robbery cothedli by placing someone fifiear of injury
to his property cannot categorically qualify ascaithe of violence” under 8§ 924(c)(3)(Akee

Docket No. 1 at 14, 15.

CanceiMarrero’s argumenthat placing emeone in “fear of injury” to his property does
requre “strong” physical force lacks meritn Johnson | the Supreme Court had to interp
whether the “physical force” requirement in 18 LS8 924(e)(2)(B) could be fulfilled with me
offensive touching, or if it required something reérThe Courtdefined “physical forcéas

“violent force—that is, force capable of causing physical painirgury to another person

Johnson 599 U.S. at 140If Johnson § interpretation of the “physical forceéquirement in §

924(e)2)(B) is to be applied to the physical forieequirement in 8 924(c)(3)(Aat issue here
then thecourt must conclude that both physical foreguirements require “no more nor lg
than force capable of causipiysicalpain or ifury to a persoror injury to property.”"United

States v. Hill 890 F.3d 51, 582nd Cir. 2018)emphasis in original)

By applying thelogic above to Cancellarrero’s hypothetical scenarios, it is evident tt
threatening to throwaint atsomeone’s house, passport, or daessatisfy the physial force
requiremenset forthin 8§ 924(c)(3)(A) All of these scenarios would instill onto someon'éear
of injury” to his property. Said fear auld be the direct result of a use or threat to pisgsical
force @apable of causing injury tthe person'property.See8§ 924(c)(3)(A) (defining “crime o
violence” in relevant part as a felony requiringetfuse, attempted use, or threatened us

physical force against the personproperty of anotherj(emphasis addgd

3The statute at issue ihohnson | defined a violent felony, in pertinentipas acrime that “has as an element t
use, attempted use, or threatened use of physicaéfagainst the person or property of another.'U18.C. §

ot
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924(e)(2)(B).
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Moreover, Petitioner fails to present any realigtiobability that a perpetrator couéffect
a Hobbs Act robbery by placing someone in “feam@idiry” to intangible economic assetsthout

using or threatening to uséhypsical force.SeeGonzalesv. DuenaAlvarez, 549 U.S. 183, 1983

(2007) (noting how finding that gredicate conviction fails to qualify as*arime of violencé
using the categorical approach requir@sding “a realistic probability, not a theoretical
possibility, that the State would apply its statute conduct that falls outside the ngric
definition of a crimé). Petitioner does not present amglid examples of how dobbs Act
robbery could be committetdy threatening to devalue some economic intereseéreihthe
perpetrator does not threaten to employ the tyderake capable of causing injury to someone’s
property Petitioner cites only a single case that could bieipreted as an attempt to provide

one such exampleSaid case, United States v. 10z4R0 F.2d 512 (4th Cir. 1970nvolves a

defendant whdobtained or attempted to obtain money from builglitontractorswith their

consent by causing the contractors to fear financial andnexnic loss.d. at 513 (emphasi

[72)

added)As the previous quote highlightthe conduct charged imzzi consisted of &dobbs Act
extortion,not a Hobbs Actobbery, asis the case her®eeHill, 890 F.3d at 60 n. Therefore
the conduct charged ilpzzi is not analogous to the conduct for which Cardalrrero was

convicted, to wit, Hobbs Act robbery.

In conclusion a Hobbs Act robbery that is accomplished by plggomeone in fear of injuny
to hisproperty qualifies as a “crime of violence” unde®24(c)’s force clause becauseeguires
the use or threatened use of physical foAsea result, Petitioner’s motion to correct sentenc

on this ground is without merit, and it is consequgDENIED.
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3. Mens Re&Required by Hobbs Act Robbery

Petitioner argues than order for a felony to qualifgs a “crime of violence” under § 924(c
force clauseit must involve thententional use or threat to ugghysicalforce.SeeDocket No.

1 at 1617.CanceiMarrero contends that committing a Hobbs Act robblgy putting someon

in “fear of injury” to his person or propergoes not require thi@atentionaluseor threat to use

physicalforce. Thus, Petitioner concludes that Hobbs Act roblfailg to qualify as a“crime of

violence under § 924(dB)(A).

In support of his argument, Canddlarrero states that the “fear of injury” elementtdbbs
Act robbery is substantively identical to the “imtidation” element ofederal bank robber
underl8 U.S.C8§ 2113(a)! Petitioner alleges that the “intimidatioelementof the federal ban
robbery statutdalls short of themens reanecessary for the felony tgualify as a“crime of
violencé€ under 8 924(c)’s force clausebecause‘intimidation” does not requ#& that the
defendanintentionally placeanother in fear of injuryAfter applying this logic via analogy t
thestatute at issue herBetitioner concludethatHobbs Ad robbery likewise fails to qualifysa
a“crime of violencé because placing someone in “fear of injudges not require the intention

use or threat to ugghysical force.

Petitioner’s claim rests on an erroneous interpiietaof the federal bank robbery statu
insofar as the First Circuit has held that a ézdl bank robbergommitted via intimidatior

indeedconstitutesa“crime of violencé pursuant to 824(c)’'s force clausé&eeHunter v. United

States 873 F.3d 388 (1st Cir. 2017)trespective of whether or not federal bank robb

constitutes a “crime of violencethe felony at issue herélobbs Act robbery‘requires proof

4 The federal bank robbery statute provides, in pemit part,that “{lw]lhoever, by force and violence, or [
intimidation, takesor attempts to take, from the person or presence offaar, or obtains or attempts to obta
by extortion any property or any other thing ofwalbelonging to ...any bank” will have committeztiéral bank

e
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robbery. 18 U.S.C. § 2113(a) (emphasis added).
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that a defendankhowingly and willfully’ obtained property from the person or corporat
robbed by means of robbery . . . and thus requardefendant to have actedtentionally.”

United States v. Williamsl79 F.Supp.3d 141, 15D.Me. 2016) (emphasis addedurthermore

in order tofind a defendant guilty of Hobbs Act robbefthe Government must prove beyon(
reasonable doubt that the defendant induced somémrmpart withproperty, the defendar
knowingly and willfully did so by extortionate means, and the extortionaaasaction

affected interstate commercedd. (quotingUnited States v. Cruzadicaureang 404 F.3d 470

480 (1st Cir. 2005)jemphasis addedfs such, Hobbs Act robbery requires timdentional

use or threat to ugghysical force, and Petitioner’s analogy to bankbery is inapposite

Based on the analysis above, this court concluttes Hobbs Act robbery committed |
placing someone in “feawf injury” to his person or propertyualifies as &crime of violencé
because ithas as an element the use, attempted use, ortéred use of physical force agair
the person or property of another.” 18 U.S.C. 8§ @2@)(A). Even though the FirstitCuit has
yet to explicitly addres the matter, a plethorasibter courtand appellate courtsave equally

arrived at the conclusion that Hobbs Act robberyldiea as a“crime of violencé under the

force clause in 8 924(c)(3)(ABeeUnited Statew. Williams, 179 F.Supp.3d 141 (D.Me. 2016);

United States v. Howard®50 Fed.Appx. 466 (9th Cir. 201@)nited States v. Hous&25 F.3d

381 (8th Cir.2016);United States v. Robinso®44 F.3d 137 (3rd Cir. 2016United States .

Griffin, Crim. No. 1610023, 2017 WL 1276048 (D.Maskebruary 10, 2017)United States W.

SeamsCrim. No. 14049, 2017 WL 2982962 (D.R.l. July 12, 201@nited States v. GoogIiB50

F.3d 285 (6th Cir. 2017United States v. Rivera847 F.3d 847 (7th Cir. 2017)nited Statew.

Hill, 890 F.3d 51 (2nd Cir. 2018). This court finds theght of this authorityo bepersuasive.

It follows, then, that even the least violent aftative means of committing ¢ébbs Act

ion

1St

robbery constitutes a “crime of violenceider theorce clausen 8§ 924(c)(3)(A)because it ha

[72)
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as an element the “use, attempted use, or thredtese of physical force against the persof
property of another.” 18 U.S.C. § 924(c)(3)(A). Gaguently, any means of committing Hohk
Act robbery that is more violerthan by causing “fear of injury” to a person or Ipioperty is
also deemed sufficient for meeting the requirensatitoy 8§ 924(c)(3)(A). As aresult, Petitione
claims alleging that Hobbs Acbbbery fails to qualify as a “crime of violencafe withoutmerit,

and are thereforBENIED.

4. Aiding and Abetting Hobbs Act Robbery

Lastly, Petitioner asserts thaiding and abetting a Hobbs Act robbery does not requ

N or

bs

-

S

ire

the use, attempted use, or threatened use of vipleysical force because the jury need not find

that the defendant himself used force to commitafeementioned felony. Thereforaiding
and abettinghe offenseallegedlyfails to categorically qualify as a “crime of vislee”under §

924(c)’s force clause&seeDocketNo. 1 at 1718.

Under federal law, “whoever willfully causes an &etbe done which if directly performed
him or another would be an offense against the éthibtates, is punishable as a principal.
U.S.C.8 2(b). In other words'one who aids and abets an offense s punishablprincipal’. .
and the acts of the principal become those of tderaand abetter as a matter of lawsiited

States v. Mitchell23 F.3d 1, 3 (1st Cir. 1994) (quotitupited States v. Simpso879 F.2d 1282

1285 (8th Cir. 1992)). Aiding and abetting is nainsidered a separate offense from

underlying substantive crim&eeMitchell, 23 F.3d at 2 (quotingnited States v. Sanche217

F.2d 607, 611) (1st Cir. 1990). Furthermore, “agland abetting the commission of a crime

violence is a crime of violence itselMitchell, 23 F.3d at 3.

As the above analysis showcases, Hobbs Act robbatggorically qubfies as a “crime o

violence” under the force clause in 8 924(c)(3)(Mherefore, aiding and abetting a Hobbs

18
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robbery must logically be considered a “crime ajlence” as wellThe aider and abetteof a
Hobbs Act robbery is legally responsible fdre acts of the principal, meaning that Can
Marrero committed all the eleemts of a principal Hobbs Act robbettyat merit the epithet of
“crime of violence” under the force clause in guest Thus CancelMarrero’s argument on th

ground lacks merit and BENIED.

V. CONCLUSION

Based on the abowveited casesthe court finds that Canc®arrero’s arguments regardir

Hobbs Act robbery, as defined in 18 U.S.C. § 1951éa)d the force clause in 18.S.C. §

924(c)(3)(A) are meritlessAccordingly, his request for habeas relief on #hegounds is

DENIED.

Based on the foregoing, the court denies Petitiarequest for habeas reliefun®& U.S.C.
8§ 2255 (Docket No. 1). The case is theref@eSMI1SSED WITH PREJUDICE. Judgmen

shall be entered accordingly.

V. CERTIFICATE OF APPEALABILITY

It is further ordered that no certificate of appaality should be issued in the event that
Petitioner files a notice of appeal because therad substantial showing of the denial o

constitutional right within the meaning of 28 U.S82253(c)(2).

ITISSO ORDERED.
In San Juan, Puerto RicBeptembeR], 2018

S/ JUAN M. PEREZGIMENEZ
JUAN M. PEREZ-GIMENEZ
SENIOR U.S. DISTRICT JUDGE
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