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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

Francisco EchevarriaPachecq
Petitioner

CIVIL NO. 1%+1269(PG)

V. Related Crim. No. 1Z714-2 (PG)

United States of America,

Respondent.

OPINION AND ORDER

Before the court is petitionefrancisco EchevaraiPachecho’s (henéerth “Petitioner” or

“Echevarra-Pachecof motion to vacate, set aside or correenhtence pursuant to 28 U.S.C. 8

—

2255 (Docket No.)l and the United States’ (or the “governmentppmsition thereto (Docke

No. 14). For the following reasons, the coDENIES Petitioner’s motion to vacate.
. BACKGROUND

On October 4, 2012, EchevaarPaheco was indicted for aiding and abetting a cadijag, in
violation of 18U.S.C. § 2119(1) (“Count One"gnd possession of a firearim furtherance of a
crime of violence, in violation of 18 U.S.C. § 92¥(1)(A) (“Count Two”"). SeeCrim. No. 12714,
Docket No. 10. EchevamiPacheco pled guilty to both coun8eeCrim. No. 12714, Dockets No.

25-26.

—+

On April 12, 2013, EchevaraiPacheco was sentenced deventyone months as to Cour
One,and 120months as to Count Two, to run consecutivelywatach otherfor a total of 191
months of imprisonmentSeeCrim. No. 12714,Dockets No. 4041. Echevari@d-Pachecdimely
appead¢d, butthe First CircuitCourt of Appealsummarily affirmel his convictiorand sentence

SeeCrim. No. 12714,Docket No. 65.
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On February 23, 2017, Echevaa#?achecdiled the motion to vacatender 28 U.S.C. § 225
arguingthathis sentences unconstitutionain light of the Supreme Court’s decisionJohnson

v. United Statesl35 S.Ct. 2551 (2015) bhnsonl). SeeDocket No. 1.

. STANDARD OF REVIEW

Pursuant to 28 U.S.C.&55,a federal prisoner may move to vacate, set asidegiaect his
sentence “upon the ground that the sentence wassexpin violation of the Constitution or la
of the United States, or that the court was withjowisdiction to impose such sentence toat
the sentence was in excess of the maximum authobrime law, or is otherwise subject

collateral attack.” 28 U.S.C. § 2255(&Jill v. United States368 U.S. 424, 42827 (1962) Ellis

v. United States 313 F.3d 636, 641 (1st Cir. 2002).

1. DISCUSSION

Mainly, EchevarriaPacheco claimghat his conviction ssto Count Two, to witpossession Q
a firearm in furtherance of a crime of violeniceviolation of 18 U.S.C. 8§ 924(c)(1)(Amust be
vacatedbecause carjackingnder 18 U.S.C. § 211ails toqualify asa“crime of violencéunder
the force andesidual clauses in 18 U.S.C. § 924 @&lternatively, Petitioner alleges that aidi
and abetting a carjacking fails to qualify as ami of violence under 8 924(c). Each

Petitioner’s arguments wille attended to in turn.
A. Section 924(c)’s Residual Clause

First, Echevarra-Pacheco contends thedrjackingunderl18 U.S.C. § 211@annot qualify as
a crime of violencainder18 U.S.C.8 924(c)(3)(B)!the statute’sesidual clause, as @ontains

the same or substantially similar language ®Ahmed Career Criminal Act’s (“ACCADesidual

1Section 924(c)’s residual clause defines “crimeiofence” as a felon{that by its nature, involves a substantia
risk that physical force against the person or groy of another may be used in the courseashmitting the

Ul

—

of

U

offense.” 18 U.S.C. § 924(c)(3)(B).
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clause, 18 U.S.C. 8§ 924(e), struck down for vagssneJohnson Il The court doesot reach
the merits othis argumenbecause, as the following analysis will showcas#ing and abetting

carjackingqualifies as a crime of violence under § 924 (a@)ixck clause, 18 U.S.C. §924(c)(3)(A).
B. Section 924(c)’s érce Qause

To begin, the court notes that the federal carjaglstatute to whictPetitioner entered a

guilty plea provides, in pertinent part:

Whoever, with the intent to cause death or serlmadily harm takes
a motor vehicle that has been transported, shippedeceived in
interstate or foreign commerce from the person oespnceof

another by force and violence or by intimidatiom,aditempts to do
so shall [be punished in accordance with the remeainof this
statute]

18 U.S.C. § 2119. On the other hand, the forcesghere at issudefines “crime of violence’s
a felonythahas “as an element the use, attempted use oatémed use of physical force against

the person or property of another.” 18 U.S.C. § @2@®)(A).

Under the categorical approach, if the least vibleemnduct penalized by a statute does |not
constitute a‘crime of violencg” then the statute categorically fails to qualifg a “crime of

violence.” SedJnited States v. Torrebliguel, 701 F.3d 165, 167 (4th Cir. 201Hurthermore

the phrase “physical force” has beeonstrued to meatviolent force—that is, force capable of

causing physical pain or injury to another pers@uohnson v. United StateS59 U.S.133, 140

(2010) gohnson).

Echevarra-Pacheco argues that federal carjacking cannot fyuas a “crime of violence|’
under 8 924(c)’s force claudecause the offense can be committed by intimisat@eDocket
No. 1at 10.Intimidation entailsplacing another in fear of bodily harm, whidhetitioner
contends doenot require the use or threatened use of viof@mgsicalforce against another.

Petitoner further avershat offensesesultingin physical injury do not necessarily require the
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use of violent physical forc&eeTorresMiguel, 701 F.3d at 168 (holding that “[a]Joffense that

results in physical injury, but does not involveethise or threatened use of force, simply d
not meet the Guidelines definition of a crime adleince”) Peitioner concludes thatarjacking
committedby intimidation (i.e. placing another in fear ofdity harm or deathyloes not requir
the use or threat to uslent physical forceand therefore it does notcategorically qualify a

a crime of violence under 8§ 924(c)(3)(AeeDocket No. 1 at 12. The court disagrees.

In order to convict someoreecused of federal carjacking by intimidation, “tBevernment
must prove that ‘at the precise moment he demarmdedok control over the car’ by means
intimidation, the accused evidenced an intent toseadeath or serious bodily harm to 1

victim.” SanchezlLeon v. United States251 F.Supp.3d 370, 374 (D.P.R. 2017) (quoti

Holloway v. United States526 U.S. 1, 8 (1999)). Thereforee who commits carjacking &

intimidation“must have embodied a genuine threat to infliciees bodily harm.1d. Petitioner
does not denythat federal carjacking has as aneid the intent to cause death or serious bg

harm to the victim. Instead, he asserts that soreemuld embody a genuine threat to inf

serious bodily harm without actually using or thtening to use physical force. Echevarri

Pacheco does not provide us with a single exampleow a federal carjacking by intimidatic

could occur without the use or threatened use mfdo

Yet, the Supreme Courhasheld that “[iJt is impossible to caesbodily injury without

applying force in the commaolaw sense.United States v. Castlemab72 U.S. 157, 170 (2014).

This court cannovisualizea reasonably realistic scenario in whisbmeone could commit

federal carjacking by intimidation where the acalibas placed the victim in fear of bodily har

or deathwithout using or threatening to use physical fo@eeUnited States v. Ellisor866 F.3d

32, 38 (1stCir. 2017)(quotingUnited States v. Fish758 F.3d 1, 6 (1st Cir. 20 4{statingthat
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“Iw] e are not supposed to imagine fanciful, hypothadtgcenarios’ in assessing what the lg

serious condct is that the statute coveéys

The carjacking statute intimidation element challenged by Petitionisr substantively
similar to the inimidation elemenbf federal bank robberfound in 18 U.S.C.§8 2113(a)? In
Ellison, 866 F.3d at 3the First Circuit held that “proving intimidation’nder § 2113(a) requirg
proving that a threat of bodily harm was madde®number of appellate courteve also reache
the conclusion that “intimidation” underZl13(a) has as an element unse, attempted use,

threatened use of physical forceaaigst the person of anoth&eeUnited States v. McNea818

F.3d 141, 153 (4th Cir. 2016) (holding thfattaking by intimidation’ involves the threat tose

[physical] force”);United States v. McBrideB26 F.3d 293, 296 (6th Cir. 2016) (“The defend

must at least know that his actions would create ithpression in an ordinary person ti
resistance would be met by force. Ataking by inlation under § 2113(a) therefore involves

threat to use physical force.'Ynited States v. Jenkin651 FedAppx.920, 924 (11th Cir. 2016

(quoting United States v. Kelley412 F.3d 1240, 1244 (1ith Cir. 2005)) (explainititat

“intimidation occurs when an ordinary person in tiedler’s position could reasonably infer

threat of bodily harm from the defendant’s dgts

If a federal bank robbery committed by intimidatibas as an element the use, attemg
use, or threateed use of physical force, therarjacking by intimdation mustalso require
physical force Furthermore, ameone who commits a federal carjacking by intimio@a must
have done so with the intent to cawsath or serious bodily injury to the victim, whicktionally

requires the user threat to us@hysical force SeeUnited States v. Gutierre876 F.3d 1254

2The federal bank robbery statute reads, in pertipanmt, that “whoever, by force and violence, oribyimidation,
takes, or attempts to take, from the person orgmes of another, or obtains ot@mnpts to obtain by extortion ar
property or any other thing of value belonging ta any bank . . .” will have committed a fedebalnk robbery. 18

d

U.S.C. § 2113(a).
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1257 (9th Cir. 2017) (holding thdft]o be guilty of carjacking by intimidation,’ thdefendant
must take a motor vehicle through conduct that wiquuit an ordinary, reasonable person in f

of bodily harm, which necessarily entails the thiesal use of violent physical forte

Based on the foregointye court finds thaa carjakingcommitted by intimidatiomualifies
as a “crime of violence” under 8 924(c)(3)(Ahesoleother means of committing a carjacki
pursuant to 8 2119 involves the use of “force amdence” Under such circumstances, the cri
necessarily involveshe use attempted use, or threatened useiofent physical force Simply
put, federal carjacking—whether committed usintforce and violenceor by intimidation—
gualifies as a “crime of violence” under 8§ 924(9)@®. ConsequentlyPetitioner’s challenge wit

respect to the crime of violence aspect of § 924 oyce clause falils.
C. Aiding and Abetting Federal Carjacking

Lastly, Echevarra-Pacheco maintains that aiding and abetting a fddargacking does ot
qualify as a “crime of violence” under 88(c)’s force clause becautdes defendant himselfeed
not use, attempt to use, or threatt®enuse physical force in order to commit the feloBge

Docket No. 1 at 18Again, the court disagrees.

Under federal law'whoever willfully causes an act to be done whittirectly performed by

him or another would be an offense against the éthibtates is punishable as a principal.’

ear

ne

-

18

U.S.C. 8§ 2(b). In other words, “one who aids anétalan offense s punishable as principal’|. . .

and the acts of the prcipal become those of the aider and abetter mater of law."United

States v. Mitchell23 F.3d 1, 3 (1st Cir. 1994) (quotitupited States v. Simpso879 F.2d 1282

1285 (8th Cir. 1992)). Aiding and abetting is nainsidered a separate offense from

underlying substantive crim&eeid. at 2 (quotingUnited States v. Sanche217 F.2d 607, 61

(1st Cir. 1990). Furthermore, “aiding and abetting the commissadra crime of violence is

the

1

crime of violence itself.1d. at 3.
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In light of theforegoing the court concludes that sinfemleral carjackingualifies as a “crire
of violence” under 8 924(c)’s force clause, thaading and abetting federal carjacking must also
be considered a “crime of violencelhe aider and abetter of a federal jagking is legally
responsible for the acts of theipcipal, meaning that EchevaarPacheco committed all the
elements of a principal carjacking that warrant fibree clause’s “crime of violence” epithdthe

court thus rejects Petitioner’s claim.
IV. CONCLUSION

For the reasons previously explained, the courddinhat Echevarri®acheco’'sclaims are
meritless. Accordingly, his request for habeasefalinder 28 U.S.C. § 2255 (Docket No.i&

DENIED. The case istherefore DISMISSED WITH PREJUDICE . Judgment shall b

D

entered accordingly.
V. CERTIFICATE OF APPEALABILITY

It is further ordered that no certificate of appaality should be issued in the event that the
Petitioner files a notice of appeal because theraad substantial showing of the dendadla

constitutional right within the meaning of 28 U.S82553(c)(2).

ITIS SO ORDERED.
In San Juan, Puerto RicBeptembel6, 2018

S/ JUAN M. PEREZGIMENEZ
JUAN M. PEREZ-GIMENEZ
SENIOR U.S. DISTRICT JUDGE
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