Union de Tronquistas de Puerto Rico, Local 901 v. United Parcel Service, Inc. Doc. 21

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

Union de Tronquistas de Puerto RIi
Local 901, et al.,

Plaintiffs, Civil No. 17-1288 (SEC)
V.

United Parcel Service, Inc.,

Defendants.

OPINION & ORDER

This case arises from a labor arbitration held between Plaittiffon de
Tronquistas de Puerto Rico, Local 901 (thmion”), Julio Montes(“Montes”), and
Defendant United Parcel Service, IftUPS”). After the Arbitrator ruled in UPS
favor, the Union filed suit in state court seeking to vacate the award. UPS removed the
suit to thisCourt invoking 8§ 301 of the Labor Management Relations Act, 29 U.S.C. §
1851 and now moves for summary judgment. ECF No. 11. The motion is granted.

l. Background

As a threshold matter, the Court notes that the Usimsponse to the motion fpr
summary judgment is tardy. And even after UPS moved to strike the response |on that
ground, the Union stayed silent. Consequently, the Court grants as unopposged UPS

motion to strike the response and the accompanying statement of facts from the record.

! This section vests federal district courts with jurisdiction to hear actiwnsolations of contracts betweam
employer and a labor organization representing employees in an yndfietting commercé29 U.S.C. § 185

(@).
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The statement of facts submitted by UPS is deemed admitted, and a summary is provided

below?

The parties to this action are bound by a collective bargaining agreement

(“CBA”) that contains a grievance procedure for the resolution of disputes involving the

“interpretation, application and/or administration of the agreeime@f No. 112, { 1.

According to the CBA{[w]hen an employee has a complaint about the admindstrat

or interpretation of the [CBA], it shall be discussed with his supervisor, and if they do

not reach a satisfactory agreement, the employee will bring the case in writing
delegate [...within ten (10) days of the occurrence.. Further,“[ a]ny grievance not

presented, taken to the next step or answered within the established timeframe

to the

will be

resolved based on the compahast position if the union fails to abide with the agreed

timeframe ... .” ECF No. 11-2, | 7.

In December 2014, several UPS executives held a meeting with Julio Moptes, a

company driver, and informed him that he would be terminated for allegedly damaging

the transmission of a delivery vehicle. In response, the Union filed a grievance

under

the CBA on behalf of Montes, through whitkhallenged the propriety of the dismisgal.

At the arbitration hearing, UPS argued that the grievance was not procedurally arb
because Montes had failed to comply with the procedure set forth in the CBA.|I
end, the Arbitrator agreed with UPS and dismissed the dispute.

. Standard of Review

itrable
n the

Rule 56 of the Federal Rules of Civil Procedure provides that summary judgment

should be entered after a moving party passes -@tamg test. A summary judgment

S

justified where*the pleadings, depositionsnswers to interrogatories, and admissions

2 That the motion for samary judgment is unopposed does not mean that the Court can grant iaderao

course SeeNEPSK, Inc. v. Town of Houltgr283 F.3d 17-8 (1st Cir. 2002) (holding that a district court may mot

automatically grant a motion for summary judgment sinfgause it is unopposed; raththe court mus

determine whether summary judgmentappropriaté, which means that it must assure itself that the moying

party's submission shows thttere is no genuine issue as to any material fact and that thegwyarty is entied

to judgment as a matter of I&i). cf. RodriguezSalgado v. Somoz&olombanj 937 F. Supp. 2d 206, 211 (D.P.R.
2013) foting thatsummary grantsre allowed for motions to dismiss under Rule 12). Because the parties

arguments esseatly overlap on the question of whether the award should be confirmeatated, the Count
shall simply address the Uni@motion heagbn.
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on file, together with the affidavits, if any, show that there is no genuine issue as

material fact and that the moving party is entitled to judgment as a matter'oSkesy.

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); Fed. R. Civ. P. 56(c). A

“material’ when it has the potential to change the outcome of the suit under gov

to any

act is

erning

law. SeeAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). On the other hand,

a fact is“genuin€ when there is sufficient evidence whereitre@asonable jury coulgd

return a verdict for the nonmoving pattyd. Thus, it is well settled thdtthe mere
existence of a scintilla of evidegicis insufficient to defeat a properly supported mot
for summary judgment. Id., at 252.

After the moving party meets this burden, the responsibility shifts to the

moving party to show that there still exist trialworthy issue as to some matef

facts” Cortés-+izarry v. Corporacion Insular De Sequros, 111 F.3d 184, 187 (19
1997) (citing_Coyne v. Taber Partners I, 53 F.3d 454, 457 (1st Cir. 1995)).

summary judgment stage, the trial court reviéthe recordin the light most flatteng

to the noAamovant and indulg[es] in all reasonable references in that party's famty.
if the record, viewed in that manner and without regard to credibility determing
reveals no genuine issue as to any material fact may the court enter summary jud
Cadle Co. v. Hayes, 116 F.3d 957, 959 (1st Cir. 1997) (internal citations on

However, summary judgment is inappropriate where there are issues of moti
intent as related to the material fa@sePoller v. Columbia Broad. Syf868 U.S. 464

473 (1962)(summary judgment is to be isstgmhringly’ in litigation “where motive
and intent play leading rol§s seealso Dominguezcruz v. Suttle Caribe, Inc202 F.3d
424, 433 (1st Cir. 2000(finding that“determinations of motive anikhtent ... arg

guestions better suited for the jury”).

Conversely, summary judgment is appropriate where the nonmoving part
solely upon “conclusory allegations, improbable inferences and unsupp
speculatiori. Ayala-Gerenav. Bristol Myers-Squibb Co,.95 F.3d 86, 95 (1st Cir. 199

(internal citations omitted). However, while the Cdulhtaw([s] all reasonable inferenc

ion
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in the light most favorable to [the nonoving party] ... we will not draw unreasonable
inferences or credit bald assertions, empty conclusions, [or] rank conjedtera.v.
McHugh, 622 F.3d 17, 26 (1st Cir. 2010) (internal quotations and citation omitted).
Further, the Court will not consider hearsay statements or allegations prgsented
by parties that are not properly supported by the record. See D.P.R. Civ. RTT5&(&)(
[Clourt may disregard any statement of fact not supported by a specific citation| to the
record material properly considered on summary judgment. The [C]ourt shall have no
independent duty to search or consider any part of the record not specifically
referenced); seeMorales v. Orssleff's EFTF, 246 F.3d 32, 33 (1st Cir. 2001) (cjting

which held that, where a party fails to reinforce factual issues with correct tecord

citations, judgment against that party may be approprsde)als&araballo v. Hospital
Pavia Hato Rey Inc., 2017 WL 1247872, *4 (D.P.R. May 31, 2017).

Most notably, if a defendant fails to file an opposition to the motion for summary

judgment, the district court may consider the motion as unopposed and disregard any
subsequently filed oppositioBeeVelez v. Awning Windows, In¢.375 F.3d 35, 41 (13t

Cir. 2004). Furthermore, the district court must take as true any uncontested stafements
of fact.1d. at 41-42see D.P.L.R311.12; see Morale®46 F.3d at 38 This case is &
lesson in summary judgment practice.... [P]arties ignore [Rule 311.12] at their own peril,
[and] ... failure to present a statement of disputed facts, embroidered with specific
citations to the record, justifies deeming the facts presented in the movant's statgment of
undisputed facts admittéil.internal citations and quotations omitted). Nonetheless,
this does not mean that summary judgment will be automatically entered in favor of the
moving party, as the coutstill has the obligation to test the undisputed facts in the
crucible of the applicable law in order to ascertain whether judgment is wartgged.
Velez 375 F.3d at 42.
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[I1. Discussion
Section 301 of theabor Management Relations AtEMRA ), 29 U.S.C. 8185

empowersfederal courts to review an arbitration conducted under the terms

of a

collective bargaining agreemehinder this statute, the Court has limited jurisdiction to

overturn the award on the merits, and atsensure that the arbitrator does not ign

the contract and dispen$kis own brand of industrial justicePan Am. Grain Mfg.

ore

Inc. v. Congresale Uniones Industriales De P.R., 544 F. Supp. 2d 95, 97 (D.P.R. 2008)

(citing Kraft Foods Inc. v. Office and Professional Employees International Unior
F.3d 98, 100 (1st Cir. 2000)).

The scope of review allowed under § 301, however;among the narrowest

known in the law Maine Cent. R.R. Co. v. Bhd. of Maint. of Way Employee$§, B2d
425, 428 (1st Cir. 1989Kraft Foods, 203 F.3dt 1003 This is so becaudhe parties

explicitly “contracted to have disputes settled by an arbitrator chosen bY ithtar

, 203

than by a judge;it is the arbitrator's view of the facts and the meaning of the contract

thatthey have agreed to accégilnited Paperworkers Intern. Union v. Misco, Inc., 484
U.S. 293738 (1987). Thus, theourt is bound by the facts as the arbitrator found them.

Kraft Foods, InG.203 F.3d at 9¢citing United Paperworkers, 484 U.S. at 37).

An arbitration award will be confirmed ifitests on a plausible interpretation

the underlying contrac¢tSalem Hosp. v. Massachusetts Nurses Ad4'a F.3d 234, 23

(1st Cir. 2006) In fact, “[a]s long as the arbitrator is even arguably construin

applying the contract and acting within the scope of his authority, that a cg

3 This is partly because there is a strong presumption of arbitrabilityionactovered by an arbitration claus
Union de Tronquistas de Puerto Rico, Local 901 v. Cadillac ®riinen Supply, Inc. 257 F. Supp. 3d 188, 14
(D.P.R. 2017) (citations omittedhe Court notes théki]t is unclear whether the Federal Arbitration Act (FAA)
which, of course, does not apply of its own force, 9 U.S.C. § 1, but may bé@lesstconsulted for guidance
fashioning federal common law under § 364,0r LMRA § 301 governs in cases like tluse, which concern
arbitration under a collectivieargaining agreementUnion Independiente de Trabajadores de la Cerverceria
v. Cerveceria India, Inc994 F. Supp. 2d 205, 210 n.3 (D.P.R. 20B4ik like in Cerveceria Indiathis is a casg
where“neither party has invoked the FAA's expedited review provisionsyitiea complaint was filed in stat
court, presumably under state law; and the case arises under § 301thghigtion does not disputdd. The
First Circuit has declined to apply the FAA in this type of situatidrccordingly, the Court shall proceed wrd
the assumption that the common law of labor arbitration, and the staridangview derived therefrom, i
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convinced he committed serious error does not suffice to overturn his dédisnied
Paperworkers Int'l Union, ARCIO v. Misco, Inc., 484 U.S. 29, 38 (198It)shouldnot

be a surprise, then, that federal couatgly find cause tbtinker with an arbitral awar

made under the aegis of a collective bargaining agreént&nDorado Tech. Servs.

Inc. v. Union Gen. De Trabajadores De P.R., 961 F.2d 317, 318 (1st Cir. 1992).

That said, “an arbitrator's decision is not entirely impervious to jug

oversight: Salem Hosp., 449 F.3at 238.A labor arbitration award may be vacated

icial

on

the merits if it wa$(1) unfounded in reason and fact; (2) based on reasoning sblyalpa

faulty that no judge, or group of judges, ever could conceivably have made such g
or (3) mistakenly based on a crucial assumption that is concededlyfachbriocal
1445, United Food & Commercial Workers Int'l Union, ARLIO v. Stop & ShoiCos.,
Inc., 776 F.2d 19, 21 (1st Cir. 198%ee alsdrustees of Boston University v. Bost
University Chapter746 F.2d 924 (1st Cii984)* Likewise, review is proper if ther
exist “circumstances that impugn[] the integrity of the arbitratiéteamirezLebron v.
Int'l Shipping Agency, In¢.593 F.3d 124, 131 (1st Cir. 2010) (citing Harris v. Ch
Leaman Tank Lines, Inc437 F.2d 167, 171 (5th Cit971) (per curiam)). Thimay

happenfor instance, if the award was secured through fraud or deceit, or if the grig

procedure was a “sham, substantially inadequate or substantially unavalthble.
The Union first argues that UPS waived the defense of procedural arbitral
that is, the grounds upon which the arbitrator issued the award. The Cour
otherwise.
On substantive arbitrability, thguestion iswhether the parties have agreed
submit a particular dispute to arbitration. Procedural arbitrability, on the other

deals with“questions concerning allegations of waiver, defenses to arbitrability

41n 2008, the Supreme Court decidedll Street Assos., L.L.C. v. Mattel, Ing.where it held that thémanifest
disregard of the laivdoctrine was not an independent ground for vacating an arbitral awaedthed-AA.552
U.S. 576 (2008)To the Courts knowledge, even almost a decade later, it remaimgpan question whether t
samerestrictionapplies to cases arising under § 301 of the LMB&ee.g.RamosSantiago v. United Parcel Ser
524 F.3d 120, 124 (1st Cir. 2008) (declining to decide whethémthaifest disregarddoctrine was available t
vacate an arbitral award reviewed under § 301 since the claim fedulelgardlesy

ruling;

pvance
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whether conditions precedent to arbitrability have been fulfilldehntastic Sam
Franchise Corp. v. FSRO Ass'n Ltd., 683 F.3d 18, 25 (1st Cir. 2012). Here, the q

whether the Union complied with the grievance procedure“sr@totypical one of

procedural arbitrability, which ispresumptivelya matter‘for the arbitrator to decide
Union Independiente de Trabajadores de la Cerverceria India v. Cerveceria Ind
994 F. Supp. 2d 205, 212 (D.P.R. 2014).

The Unions argument on this front is sallefeating. For starters, the Uni

freely concedes that the defense of procedural arbitrabififjyrisdictional” in nature.
SeeECF No. 17, p. 3. If thifiolds true, as some cases submitted by UPS app
suggest, then it should not be subject to waiver and may be raised at anytileast

within the arbitration proceedingeee.g. Hamer v. Neighborhood Hous. Servs.

Chicagg 138 S. Ct. 13, 17 (2017) (failing to comply with a statutory time prescri

is a jurisdictional defect that cannot be waived, and requires dismidedbd States .

Cotton 535 U.S. 625, 630 (2002jlefects in subjeeatatter jurisdiction can never |
forfeited or waivedy. The Union proffers no rebuttal. Nor does it provide any auth
for the proposition that the defense employed by UPS is otherwise subject to wa
forfeiture. In additionthe CBAIs silent on the mattefhis bare-boned argumerihus,
fails from the outset.

Even if the proceduralrbitrability defenseould somehow be waived, the Co
is hardpressed to see why waiver happened under these circumstances. Thg
concedes that UPS actually raised the argument, and only complains that it tais¢
late.® If that were true, then the logical folleup question is: how late i4oo lat&?
When was the latest point at which UPS could have presented the defense? Th

provides no clear alternative. In any event, the record shows that UPS raised the

5 Although there is no need to decide this issue here, the Court hateactording tahe First Circuit these

question®f “procedural arbitrability...] concern the scope of the [Arbitratsfown jurisdiction. Fantastic Sams

Franchise Corp. v. FSRO Ass'n Ltd., 683 F.3d 18, 25 (1st Cir. 2012)

8 Incidentally, the correct term for this type of argumerifasfeiture’ — not “waiver.” As the Supreme Court &4
explained, “forfeiture is the failure to make the timely assertion of a right[;] waigethe ‘intentional
relinquishment or abandonmentaknown right.” United States v. Olan®07 U.S. 725, 733 (1993ut since
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at the arbitration hearing, and both parties fully discussed the matter ihgaostg
briefs. Andon this fronttheCBA s silent. For these reasons, the Court finds the Us
argument unpersuasive.

The Union next argues that UPS wastopped from presenting its procedur
arbitrability defense to the Arbitratdhile the Unionargueshat an‘employer’s own
actions may prevehtt from raising the defense of procedural arbitrability, it failg
mention what actions, in particular, estopped UPS from presenting that defense
the Arbitrator. On the other hand, the Union also complains that the award cont
explicit findings of fact nor conclusions of law. This deficit, argues the Ur
constitutes a violation of due process. This argument isfatstamentally flawed sing

the award specifically mentions that it incorporates, by reference Utstatedh its

posthearing briefSeeECF No. 116 at p. $seee.g.Hoteles Condado Beach La Cong
v. Union de Tronquistas de Puerto Rico, Local 901, 632 F. Supp. 6, 7 (D.P.R.

(under§ 301 district court refused to vacate an award Hddptedoy referencene of

the partiesbriefs but did not contain independent findings of fact and conclusio
law).

On the other hand, the Union has failed to discuss, let alone cite, any al
relating to the doctrines it invokes het#.is not enough merely to mention a possi

argument in the most skeletal way, leaving the court to do counsel's work, cre

ossature for the argument, and put flesh on its bbkkS. v. Zannino, 895 F.2d 1, 1

(1st Cir. 1990). By failing téspell out its arguments squarely and distinttlye Union
waived these argumentBatersonteitch Co. v.Massachusetts Municipal Wholes3
Elec. Co., 840 F.2d 985, 990 (1st Cir. 1988).

Finally, theUnion contends that that the Arbitrator erred in finding that it

failed to comply with the CBA grievance procedures. Although the Uihsobrief is
very murky on this point, the answer to this challenge is simple: the Court simply

review any factual findings, credibility determinations, or legal conclusions made

on
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de Puerto Rico, 903 F.2d 857, 860 (1st £H90) (“We do not sit as a court of appeal to

hea claims of factual or legal error by an arbitrator or to consider the merits {
award.”). This holds true even if the Court were convinced that the Arbitrator m
“serious error of fact or law.UMass Mem'l Med. Ctr., Inc. v. United Food
Commercal Workers Union, Local 1445, 527 F.3d 1, 5 (1st Cir. 2008). On the m

all the Court needs to check is whether the awdrdws its essentdrom the CBA;

that is, whether théarbitrator employed a plausible construction of the colleg

bargainingagreement between the partieAsociacion de Empleados del Estado Li

Asociado de Puerto Rico v. Union Internacional de Trabajadores de la Indus

Automoviles, Aeroespacio e Implementos Agricolas, U.A.W. Local 1850, 559 F.3
46 (1st Cir. 2009)El Doradq 961 F.2d at 319°& court should uphold an award tf

depends on an arbitrator's interpretation of a collective bargaining agreement i

find, within the four corners of the agreement, any plausible basis for
interpretation”). That, it does.

As mentioned above, the grievance procedure set forth in the CBA requi
employee td'discuss any complaints regarding the CBAvith his supervisor[’] See
ECF No. 112 at p. 3. The CBA further provides that;tiiey do not reach a satisfary
agreement, the employee will bring the case in writing to the delggdtevithin ten
(10) days of the occurrenteld. At the arbitration hearing, both parties submit
evidence and called witnesses to testify on the question of whether the Udig
complied with this proceduré&eeld. at {1 1014. In particular, UPS called Monte
immediate supervisor, Ortiz, whtestified that he was present during the Decembe
2014 meeting in which Montes was notified of his terminatiamd that‘Montes dd
not discuss his termination with hinon that dateld. at § 14. UP&lsoshowed tha
Montes never submitted his complaint to the delegate within the 10 days required
CBA, and the Union failed to provide any evidence to rebut this claim. Id.

On this record, it is impossible to conclude that the arbitcigpensedHis own
brand of industrial justicé,United Steelworkers of Am., 363 U.&t 597, or that the
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award is“unfounded in reason or fatiStop & Shop, 776 F.2dt 21. To the contrary
the arbitrator had ample grounds to conclude that the Union failed to comply w
grievance procedure under the CBA. With no challenges remaining, the aw
confirmed.
V. Conclusion
The motion for summary judgment granted and the award isonfirmed.

Judgment shall be entered accordingly.

IT 1SSO ORDERED.
In San Juan, Puerto Rico, this 6th day of March, 2018.

g/ Daniel R. Dominguez
DANIEL R. DOMINGUEZ
U.S. Senior District Judge
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