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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

ELIEZER RODRIGUEZ-SANCHEZ, et al.,
Appéllants,
V.

CIVIL NO. 17-1300 (PAD)

RUSHMORE LOAN MANAGEMENT
SERVICES, ¢t al.,

Appellee.

MEMORANDUM AND ORDER
DelgadeHernandez, District Judge.
Eliezer RodiguezSanchez and Ma& Luis De Jesuappeal from the bankruptcy court’s
judgment dismissing complaintwith prejudicein an adversary proceedingror the reasons that
follow, the decision is AFFIRMED.

l. BACKGROUND

On June 16, 2014&Kodriguefiled a petition for relief under Chapter 7 of thaited States
Bankruptcy CodeSeg Bankruptcy Case No. 14889 ESL). On September 29, 2014e received
a dischargen the authority ofl1 U.S.C §7271 On April 20, 2016he and De Jesumitiated
Adversary Case No. 18083 ESL), requesting relielagainst Rshmore Loan Management
Services'and/or” Roosevelt Cayman Asset Company “and/or” Roos&attagement Company
for allegedviolations of the discharge ordéDocket No. 92, pp. 12-16) On May 4, 2016

Rushmorewnas servedy first-class mailwith copy of the complaint, biRoosevelt Cayman and

1 A bankruptcy dischargéoperates as an injunction against the commencement or continuation of anthetemployment of
process, or an act, to collect, recover or offset any such debt as a persortgldiathié détor whether or not discharge of such
debt is waived.11 U.S.C. § 524(a)(2Prattv. Gen. Motors Acceptance Corp. (In re Prat§2F.3d 14, 17 (1st Cir.2006).
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Roosevelt Management werever served On June 24, 201@ppellants requested default
judgment.

On August 9, 2016, Rushmore moved for an exterifitimeto file a responsive pleading,
which the bankruptcy court granted, and followga with amotion to dismiss To that end, it
assertedhatit was nota party inBankruptcy Case No. 14889 had not filed a proof of claim
and had noteceived notices of the filing of the bankruptcy case or oftneespondinglischarge
order(Docket No. 91, pp. 36); further pointing outhat neitheRoosevelt CaymaandRoosevelt
Managemenhad been served with process, had been creditor of appebtarisd attempted
collection efforts on them (Docket No. 9-1 at p. 3, 6 1 16, 20).

On September 21, 2016, the bankruptcy court entered the iiod@vder:“Plaintiff shall
show cause within thirty (30) days why the motion to dismiss filed by defendante{d#LR)
should not be grantetlpon failure to timely reply, the motion to dismiss will be gran{@ticket
No. 14 in Adversary Proceeding-083 (ESL). On October 24, 2016after the deadlinexpired
- appellantsnoved for an extensiaof 30 dayso respond Id. at Docket No. 190n October 31,

2016 the bankruptcycourt granted the esision. Id. at Docket No. 20 By January 19, 2017,
however, appellants had not responded, leading Rustimpggerate its dismissabquest Id. at
Docket No. 22 On January, 27, 201tebankruptcy courgranted the reque@ocket No. 91,
p. 1);dismis®d the caswith prejudice (id.); anéntered judgmentld. atp. 2.

On February 6, 2017, the appellants moved for reconsideration arguing, among othe
things that the joinder and service of process issue could be remedied by allowing an Amende

Complaint including Roosevelt Cayman Asset Company and Roosevelt Mamageomepany

2 Although appellantdorief refers to the motion filed at Docket No.-2@&hichthe bankruptcy coudrantedwhenit dismissedhe
case g$ee Docket No. 9 at n. 35) acopy ofthemotion was not includeith the record.
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LLC as afendantsand providing arextensionto serve those entities with procg¢BscketNo.
29 of Adversary Proceeding @3 (ESL)) Yet, theydid notaddress the laasf noticeissuethat
Rushmore hadaised Id. On February 15, 2017, thmnkruptcycourt denied appellantsiotion
for reconsiderationd. at Docket No. 33. This appeal ensued.

. DISCUSSION

The court has jurisdiction pursuant to 28 U.S.C. § 158(a)(Lyeviews the bankruptcy
court’s conclusions of lawde novo and findings of fact for clear erroiSeg e.qg, Donarumo v.

Furlong(In re Furlong), 660 F.3d 81, 86 (1st Cir.201Mpdrid-P&ezv. Bowles Custom Pools &

Spa, Inc,. 523 B.R. 346, 34348 (D.P.R. 2014) A finding is clearly erroneous when, although
there is evidence to support it, the reviewing court is left with the definitBramdonviction that

a mistake has been committednderson v.Bessemer City470 U.S.564, 573 (1985)In re

GonzélezRuiz, 341 B.R. 371, 375 (1st Cir. BAP 2006abralv. Shamban (In re Cabral?85

B.R. 563, 571 (1st Cir. BAP 2002Brayv. Travelersins. Co. (In re Neponset River Paper Co.)

231 B.R. 829, 830 (1st Cir. BAP 1999). If thnal courts account of the evidence is plausible in
light of the record reviewed in its entirety, a reviewing court mayrexérse even if convinced
that it would have weighed the evidence differently as a trier ofAaderson, 470 U.S. at 574.
Appellants challenge the bankruptcy court’'s decision to grant Rushmore’s motion tc
dismiss® Having carefully reviewed the arguments, submissions of counsel and theé oeco
appeathat appellantsubmittedthe court finds no reason to alter the bankruptcy court’s decision.

By agreeingonthe grounds in support of the motion to dismiss, the bankruptcy court found that

3 Among other thingshieytouch onthe subject ofinvoluntary dismissalfor failure to prosecute or to comply with rules. But the
bankruptcy court did not dismiss the case for lack of prosecuatioeitthe record would support a finding that appellants ddite
properlyprosecute their action before the bankruptcy court.
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as it appeared from the allegations in the complaint and the recbethkifuptcy casé4-4889,
Rushmore was not a paitythe casen which appellants obtained the dischaogger Along the
same line, Rushmoi@® did not receive notice of the filing of the bankruptcy case or the order of
dischargethat resulted from that cgsand (i) may not b held liable for any alleged damages
arising from violation of the discharge orde8ee In re Pratt 462 F.3d 14, 19 (1st Cir. 2008)(
creditor violates the discharge injunction when it §&$ notice of the debtors discharge; (2)
intended the actions which constituted the violation; and (3) acts in a way that irpoogeces

or harasses the debtdr).

Finally, as to the Roosevelt Cayman and Roosevelt Managenmre was served with
process such thalhe bankruptcycourt lacked personal jurisdictiaszver them. Moreover, hey
werenever appellantreditor and never attempted collection effortstoem Appellants even
concede to this fact in their reply brief (Docket No. 17 at § 3, noting that theitiantevas to sue
only the company that waking the collection efforts)

(. CONCLUSION

In view of the foregoing, plaintiffs’ request on appeal is DENIEBebankruptcy court’s
decisionis AFFIRMED. Judgment shall be entered accordingly.
SO ORDERED.
In San Juan, Puerto Rico, this 9th day of March, 2018.
s/Pedro A. Delgaddernandez

PEDRO A. DELGADGHERNANDEZ
United States District Judge

4 See alspWinslowv. Salem FiveMortgage Co., LLC391 B.R. 212, 215 (Bankr.D.Me. 2008)ting, while analyzingratt that
a creditor with the requisite knowledge and intent will be liable for damfgesdier an objective test, it haacted in suclaway
as to'coerceor ‘harass' ta debtor improperl); In re Schlichtmann375B.R.41, *95 (Bankr.D.Mas2007)(same).




