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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

LILLIAM GONZALEZ -CAMACHO, et al.
Plaintiff(s),

V.

Civil No. 17-1448 (DRD)
BANCO POPULAR DE PUERTO RICO,
et al.,

Defendant(s).

OMNIBUS OPINION AND ORDER

Pending before the Court ameelve (1) Motions to Dismiss and one (1) separate Motion to
Joinder (1) Defendant Banco Popular’s Motion to Dismiss the Compl@acket No. 96); (2)
Defendant Scotl@ank’s Motion to Dismiss under Rules 12(b)®pcket N0.99); (3) Firstbank’s
Motion to Dismiss Amended Compla{Btocket No.103); (4) Motion to Dismiss First Amended
Complaint by Defendants Bayview Loan Servicing LLC and Lakeview Laaitiigg LLC
(Docket No0.104); (5) Santander Motion to Dismiss First Amended Complaint and Joinder to
Motions to Dismiss Filed by Gbefendants(Docket No. 107); (6)Motion to Dismiss First
Amended Complaint for Lack of Personal Jurisdiction by Defendant Wells Fargo @>Gcket
No. 108) (7) Roosevelt REO PR. Corp., Roosevelt Cayman Asset Company |l and Rushmore
Loan Management Servicellotion to Dismiss First Amended Compla{btocket No. 110); (8)
RNMP, LLC and TRM, LLC’'sMotion to Dismiss First Amende@omplaint and Joinder to
Motions to Dismiss by Banco Popular and Lime Residefibaicket No. 113); (9James B.
Nutter & Company and Federal National Mortgage Association’s Motion to Dismiss and/or

Strike, or Stay Plaintiffs’ First Amended Complafbtocket No. 114); (10PJames B. Nutter &
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Company and Federal National Mortgage Association’s Motion to Join DefenQaietstal Bank
Puerto Rico and Banco Popular Puerto Rico’'s Motion to Disnfi3scket No. 115); (11)
Defendant Lime Residential, LTD.’s MotitmDismiss Plaintiff's First Amended Complaint (Dkt.
5) (Docket No. 119); (12freddie’s Amended Motion to Dismiss the Amended Comjlauket
No. 131), and (13) Operating Partners Co., Id.®lotion to Dismiss the Amended Complaint
(Docket No. 132)Forthe reasons set forth below, the aforementioned MotmBésmissand the
Motion to Joinde{Docket Nos. 96, 99, 103, 104, 107, 108, 110, 113, 114, 115, 11903132
are hereb\GRANTED.

l. FACTUAL BACKGROUND

At the outset, the Court notes that Plaintiffs’ pleadings includethe First Amended
Complaint filed under Docket No. 5 are unclear, very braaw often convoluted and/or of
difficult understanding. As a result, this Court has undertaken a maximurfiodf te fully
comprehend Rintiffs’ allegations and will convey them in a general manner.

Plaintiffs brought a class action suit on behalf of themselves and Class Mentizers
either have been subject to illegitimate foreclosures or sought modificatiquasg/ienton their
individual mortgage loans through their mortgage servicér®efendants. Plaintiffs contacted
Defendants in an attempt to reduce their loan payments due to a reduction of jolviicbrs
affected their payment capacitgeeDocket No.5 at 6.The Defendantsllegedly explained to
Plaintiffs that they would submit Plaintiffs to a loss mitigation process whichldvmake
Plaintiffs eligible to make reduced monthly payments during a -me®h trial period.See
Docket No. 5 at 7. Plaintiffs allege they complied with the reduced paymentwepe still
harassed b{pefendantdor delinquencyof their paymentsPlaintiffs asserthat their rights under

the Home Affordable Modification Program (HAMPyere not acknowledged. The HAMP



program provided a mechanism to stay &mgclosureproceedings antelp Plaintiffs fulfill the
promise of smaller loan paymentd. Plaintiffs thus claim thaDefendantsfailure to honor the
HAMP program provisiongeft them “financialy devastated Docket No. 5 at 8.

All Plaintiffs are residents of Puerto Rico with real estate property holdingserto Rico.
SeeDocket No. 5 at 4. The unknowrPlaintiffs, and the Class Members which they represaet,
likewise described in very broad teras any persowho has real estate in Puerto Rico arbse
real estate is encumbered by a mortgage loan serviced by any of the Def@ntlaninstant case.
The Class Members also include mortgagors who have complied with their obligations under the
loan modification programs and have not received any of the benefits of therlatteglifications.
SeeDocket No. 5 at 8. Defendants, on the other hand, are banks or moldgagservicers
committedto providing mortgage loans to qualified individuals in Puerto Rido.Unknown
Defendantson the other handire considered any bank, financiastitution or mortgage loan
servicersdevotedto providing mortgage loans tpualified individuals withoffices, branches and
subsidiaries in Puerto Riaghich can be liable for actions alleged in the Complaint.

The Plaintiffsallegedindividual claims relatedot mortgage loan transactions with one or
more of the Defendants. The Complaint, howevers failspecify which financial institutign.e.
which Defendantfinancedwhich loanand/or were designated to provide services under federal
laws, the Real Estate Settlement Procedures Act (“RESPA”), Home Affordabldiddioin
Progam (“HAMP”), Truth in Lending Act (“TILA”), and Home Affordable Refinamd®rogram
(“HARP”). The Plaintiffs insteadseemto believe hat their individual claimgevolve around

similar issues and can be addressedler oneComplaint.

1 The Court notes that the Complaint does not refer to any of the Pldmtiffame, not even the first named plaintiff,
Lilliam Gonzalez Camacho. Moreover, the Complaint fails to name any @mfenin their individual capacities
throughout the documé



Il. LEGAL STANDARDS
A. FEDR. CIV. P. 12(B)(1)

Under Rule 12§)(1) of the Federal Rules of Civil Procedyf€ed. R. Civ. P.”)? a case
may be dismissed for lack of subjeoatter jurisdiction. Moreover, a failure to state a claim upon
which relief carbegranted may be dismissed under Rule Y(B(b

The standard of review under subsectid(b)(1) lack of subject matter jurisdictiors
“similar to that accorded a dismissal for failure to estat claim” under subsection 12(®).
Murphy v. United Stated5 F.3d 520, 522 (1st Cir. 1995). However, “[w]hile the court generally
may not consider materials oigks the pleadings on a Rule bZE) motion, it may consider such
materials on a Rulé2(b)(1) motion.”Gonzalez v. United State284 F.3d 281, 288 (1<ir.
2002). These materials may includaffidavits and testimony to resolve factual disputes
concerning the existence of jurisdictiorsérnandez Molinary, et als. v. Industrias La Famosa,
Inc., et als, 203 F. Supp. 2d 111, 1145 (D.P.R. 2002) (citing.and v. Dollar 330 U.S. 731
(1947)).

In a jurisdictional challenge by a defendant, the burden of proving jurisdiction ike
plaintiff. Rolén v. Rafael Rosario & Associates, Inc., et 450 F. Supp. 2d 153, 153 (D.P.R.
2006);see alspMercado Arocho v. United Stateth5 F. Supp.2d 15, 17 (D.P.R. 2006)(“Plaintiff
shall meet the burden of establishing the factual predicates of jurisdictiarptgponderance of
the evidence.”)(internal citations and quotations omitt&éthreover a dismissal pursuano a
Rule12(b)(1) as a direct challenge to federal subject matter jurisdiction, also includesigover
immunity, mootness, ripeness, and subject matter jurisdicBee.Valentin v. Hospital Bella

Vista, 254 F.3d, 358, 362363 (1st Cir. 2001)Federalcourts “are courts of limited jurisdiction,

2“Rule” refers to Federal Rules of Civil Procedure unless otherwise figenti
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and therefore must be certain thiay have explicit authority to decide a cagonas v. Town of
North Smithfield265 F.3d 69, 75 (1st Cir. 2001)(internal citations omitted).
B. FED R. CIV. P. 12(B)(2)

Pursuant to Fed. R. Civ. P. 12@) “Rule 12(b)(2)", a defendant may move to dismiss a
complaint for lack of personal jurisdiction. Where the Court refrains from holdireyiaentiary
hearing, the Court appgls the “prima facie” standartdnited States v. Swiss Am. Bank, L&¥V4
F.3d 610, 61819 (1st Cir. 2001)(internal citations omittedge generallyinternational Trading
Partners, Inc. v. Cobra Scooters, L1403 F. Supp.2d 180, 183 (D.P.R. 2005).

Pursuant tdhe “prima facie” standard, the plaintiff is responsible for establishing that the
Court has personal jurisdiction over the defendaBiteSwiss Am. Bank?74 F. 3d at 618.
However,to persuadethe plaintiff may not relysolely on the pleadigs. SeeNegronTorres v.
Verizon Commc’ns, Inc478 F.3d 19, 23 (1st Cir. 20Qinternal citations omitted)Rather, the
plaintiff must submit properly supported facts and “make affirmative prdof.In essence, the
“inquiry is whether the plaintiff haproffered evidence which, if credited, is sufficient to support
findings of all facts essential to personal jurisdictioBletrap Financial, Inc. v. Matrix Const.
Co., Inc, 709 F. 3d 72 (1st Cir. 2013)(quotiiillips v. Prairie Eye Ctr.530 F.3d 2226 (1st
Cir. 2008)). The plaintiff's evidence thusassumed to be accurate and it is viewed in the light
most favorable to the plaintifSeeAstroMed, Inc. V. Nihon Kohden Am., |re91 F.3d 1, 8 (1st
Cir. 2009)(internal citations omitted). Finallydafendant’s evidence is only relevant to the extent
that it is uncontested by the plaintifd.

C. FED R. CIV. P. 12(B)(4)
Pursuant to Fed. R. Civ. P. bY@) “Rule 12(B(4)", a party is allowed “to assert a defense

of insufficient process or insufficient service of process. These defemsgde waved if not



timely asserted.Brown v. Sedgwick Claims Management Services, 2046 WL 4273193at*2

(D. P.R. 2016)citing Williams v. Jonesll F. 3d 247, 251 (1st Cir. 1993%enerally, acourt
lacks jurisdiction over a certain defendant if there has been insufficientes@fivprocessSee
Murphy Bros., Inc. v. Michetti Pipe Stringing, In626 U.S. 344, 350 (1999) (“In the absence of
service of process (or waiver of service by the defendant), a court ordimaylynot exercise
power over a party the complaint namees defendant.”). This Rule 13(8) is crucial, as the
Supreme Courbf the United States of Americaxplainedin Murphy Bros., Ing.“[b]efore a...
court may exercise personal jurisdiction over a defendant, the proceduralmesguicé service of
summons must be satisfiedd. at 350 (internal quotations omitted).

Further, a motion under Rule 12(b)(4), and itstmer Rule, Fed. R. Civ. P. 12)(b) “Rule
(22)(b)(5), “differ from other motions brought before the court pursuant to R, 2 that they
provide the district court a course of actierotherthan simply dismissing the casewhen the
defendant's defense or objection is sustain€tarles Alan Wright & Arthur R. Miller, Federal
Practice and Procedurg@1354 (3ed. 2017)When a defendarthereforechallenges service of
process, the burden changes to the plaintiff to prove that service was adgqelair v. City of
Worcester 522 F.3d 105, 111 (1st Cir. 2008) (“once challenged, plaintiffs have the burden of
proving proper service”) (quotingiveraLopez v. Municipality of Dorad®79 F.2d 885, 8§1st
Cir. 1992]internal citations omitted).

D. FED R. CIV. P. 12(B\(6)

Federal Rule of Civil Procedure 8(a) requires plaintiffs to provide “a short and plain
statement of the claim showing that the pleader is entitled to relief.” Fed. R..Ga)R2).
UnderBell Atlantic v. Twombly550 U.S. 544, 555 (2007), a plaintiff must “provide the grounds

of his entitlement [withmore than labels and conclusion$ SeeOcasieHernandez v. Fortufio



Burset 640 F.3d 1, 12 (1st Cir. 2011)(emphasis dlirsprder to ‘show’ an entitlement to relief a
complaint must contain enoudactual material ‘to raise a right to relief above the speculative
level on the assumption that all the allegations in the complaint are true (even ifudoubt
fact).”)(quotingTwombly 550 U.S. at 555) (citation omitted). Thus, a plaintiff must, and is now
required to, present allegations that “nudge [his] claims across the linecfsooeivable to
plausible” in order to comply with the requirements of Rule 8(d).at 570;see e.gAshcroft v.
Igbal, 556 U.S. 662 (2009).

When considering a motioto dismiss, the Court’s inquiry occurs in a ta&t@p process
under the current contekiased “plausibility” standard establishedTwombly 550 U.S. 544, and
Igbal, 556 U.S. 662. “Context based” means that a Plaintiff must allege sufficienttliatts
comply with the basic elements of the cause of acteelgbal, 556 U.S. at 677-679 (concluding
that plaintiffs complaint was factually insufficient to substantiate the redjustements of a
Bivensclaim, leaving the complaint with only conclusory statements). First, thet Guust
“accept as true all of the allegations contained in a complaint[,]” discardjad ¢enclusions,
conclusory statements and factually threadbare recitals of the elevhantause of actionlgbal,

556 U.S. at 678. “Yet we need not accept as true legal conclusions from the coorplaakied
assertion[s]’ devoid of ‘further factual enhancemenldldonado v. Fontane$68 F.3d 263, 268
(st Cir. 2009) (quotinggbal, 556 U.S. 678) (quotinfwombly 550 U.S. at 557).

Under the second step of the inquiry, the Court must determine whether, basedl upon a
assertions that were not discarded under the first step of the inquiry, the compkties &
plausible claim forrelief.” Igbal, 556 U.S. 679. This second step is “contpécific’ and

requires that the Court draw from its own “judicial experience and comemse’sto decide



whether a plaintiff has stated a claim upon which relief may be granted, or, convwetsther
dismissal under Rule 12(b)(6) is appropriaiz.

Thus, “[i]n order to survive a motion to dismiss, [a] plaintiff must allege sufffidects to
show that he has a plausible entitlement to reli€anchez v. Pereir@astillo, 590 F.3d 31, 41
(1st Cir. 2009). “[W]here the welleaded facts do not permit the court to infer more than the
mere possibility of misconduct, the complaint has allegédt it has not ‘show[n]’ ‘that the
pleader is entitled to relief.” Igbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).
Furthermore, such inferences must be at least as plausible as any “obvignatiate
explanation.” Id. at 67980 (citing Twombly 550 U.S. at 567). A plaintiff is not entitled to
‘proceed perforce’ by virtue of allegations that merely parrot the elements of th cause of
action.” OcasieHernandez640 F.3d at 12, (citingybal, 556 U.S. 679)(emphasis ours)

However, a complaint that rests ombald assertions, unsupportable conclusions,
periphrastic circumlocutions, and the like” will likely not survive a motion to dismiss
Aulson v. Blanchard83 F.3d 1, 3 (1st Cir. 1996)(emphasis ours). Similarly, unadorned factual
assertions as to the elements of the cause of action are inadequate aBemalbertRosa v.
FortunoBurset 631 F.3d 592 (1st Cir. 2011). “Specific information, even if not in the form of
admissible evidence, would likely be enough at [the motion to dismiss] stageppuatgasion is
not.” Id. at 596;seelgbal, 556 U.S. at 681(“To be clear, we do not reject [] bald allegations on the
ground that they are unrealistic or nonsensical. . . . It is the conclusory nalilme] aflegations,
rather than their extravagantly fanciful nature, that disentitles thetre presumption of truth.”);
seeMendez InterneMgmt. Servs. v. Banco Santander de P61 F.3d 10, 14 (1st Cir. 2010)
(The TwomblyandIgbal standards require District Courts to “screen[] out rhetoric masquerading

as litigation.”).



The First Circuit has cautioned against equating plausibility witaralysis of the likely
success on the merits, affirming that the plausibility standard assumesetpfaats to be true and

read in a plaintiff's favor” “even if seemingly incredibl&sepulvedafillarini v. Dep’t of Educ. of
P.R, 628 F.3d 25, 30 (1st Cir. 2010) (citifgvombly 550 U.S. at 556)DcasicHernandez 640
F.3d at 12 (citinglgbal, 556 U.S. 679);see Twombly 550 U.S. at 556 (“[A] welpleaded
complaint may proceed even if it appears that a recovery is very remotmlédy.”)(internal
guotation marks omittedsee OcasidHernandez 640 F.3d at 12 (citingwombly 550 U.S. at
556)(“[T]he court may not disregard properly pled factual allegationgn'éf it strikes a savvy
judge that actual proof of tho$acts is inprobable.”). Instead, the First Circuit has emphasized
that “[tjhe makeor-break standard . . . is that the combined allegations, taken as true, must state a
plausible, [but] not a merely conceivable, case for reli@épulvedafillarini, 628 F.3d at 2.
Additionally, a district court may not weigh evidence in deciding a motion to dismiss bede

R. Civ. P. 12(b)(6).See Massachusetts Delivery Ass'n v. Coakggl F.3d 33, 39 n. 6
(2012)(emphasizing that a primary difference between a motion to dismiss undet2ith)id)
and Rule 12(b)(6) is that, under Rule 12(b)(1), a court may weigh the evidence anchotadle f
determinations).

The First Circuit recently outlined twfurther considerations for district courts to note
when analyzing a motion wismiss.GarciaCatalan v. United State§34 F.3d 100, 104 (1st Cir.
2013). First, a complaint modeled on Form 11 of the Appendix of the Federal Rules of Civil
Procedure which contains sufficient facts to make the claim plausible saolglienough to
surpass the standard prescribed unbeombly-Igbal 1d. at 104. Second, district courts should

accord “some latitude” in cases where “[a] material part of the information neelileglyido be

within the defendant’s control.td. (more latitude is appropte in cases where “it cannot



reasonably be expected that the [plaintiff], without the benefit of discoveryldwhave any
information about” the event that gave rise to the alleged injury.)(interaibois and quotations
omitted).

E. FED R. CIV. P. 8(9

Federal Rule of Civil Procedure 8(a), “Rule 8(a)” provides the following:

(a) Claim for Relief. A pleading that states a claim for relief must contain:

(1) a short and plain statement of the grounds for the court's jurisdiction,
unless the court alreadgas jurisdiction and the claim needs no new
jurisdictional support;

(2) a short and plain statement of the claim showing that the pleader is
entitled to relief; and

(3) a demand for the relief sought, which may include relief in the
alternative or differentypes of relief.

In particular, Rule 8(af) requires that lpintiffs providea short statement of the claim
“showing that the pleader is entitled to reliSéeFed. R. Civ. P. 8(a)(23s stated beforé&nder
Twombly a plaintiff musthence“provide the grounds of his entitlement [with] more than labels
and conclusions. Twombly 550 US. a 545; seealso, OcasieHernandez v. Fortun@urset 640
F.3dat12 (“in order to ‘ show' an entitlement to relief a complaint mushtain enough facal
material to raise a right to relief above the speculative I€yelduoting Twombly 550 U.S. at
555) (citation omitted). Thys plaintiff mustpresent allegations that “nudge [his] claims across
the line from conceivable to plausibl&ivombly,550 U.S.at 57Q see e.g.Ashcroft v. Igbgl556
U.S. 662 (2009).

The United Sates Court of Appeals for the First Circuit (“First Cir€uiexplainedin
Sepulvedafillarini v. Department of Educ. of Puerto Rjc628 F3d at 29 (quotinglgbal, 556
U.S. at 678) that “[aftlaim has facial plausibility when the plaintiff pleads factual content that

allows the court to draw the reasonable inference that the defendant iddrathile misconduct

alleged. ... [It] is not akin to a ‘probability requirement,” but it asks for more than a sheer
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possibility.” In this “plausibility” inquiry, the Court utilizethe “contextbasedtwo-step process
established byfwomblyandIgbal. “Context basedSuggestshat a paintiff must allege sufficient
facts that comply with the elements of the cause of acBeerlgbal, 556 U.S. at 67679. The
Court mustfirst “accept as true all of the allegations in a complaint[,]” and discardegal
conclusions andonclusory statementkl. at 678.

As statedsupra under the second step, the Court mtistn determine whethethe
remaining assertions in the complaint “[staag}lausible claim for relief.lgbal, 556 U.S.at679.
The second step requires that the Court draw from its own “judicial experience and common
senseto determinavhether a plaintiff hasurpassed his burden of proof, or, conversely, whether
dismissal under Rule 12(b)(6) is appropridte; see alspGarciaCatalan v. UnitedStates,734
F.3d 100, 103 (1st Cir. 2013MHence,“where the welbleaded facts do not permit the court to
infer more than the mere possibility of misconduct, the complaint has aldnedt has not
‘show[n]’ ‘that the pleader is entitled to relief.’Ifbal, 556 U.S. a679 (quotingFed. R. Civ. P.
8(a)(2); see alsaat pages-8.0 of this Opinion other citations established by the Circuit Court.

F. FED R. CIV. P. 8(d)(1)

Federal Rule of Civil Procedure 8(d)(1), “Rule &{J) provides the following:

(d) Pleading to Be Concise and Dect; Alternative Statements; Inconsistency.

(1) In General. Each allegation must be simple, concise, and direct. No
technical form is required.

The Court notes that Rule 8(d)(1) actively restricts the pleadings. Most ndtablRile
“restricts] the pleadings to the task of general negjogng and invest the depositiatiscovery
process with a vital role in the preparation for tridlickman v. Taylgr329 U.S. 495, 501 (1947);
see alsdPolitico v. Promus Hotels, Inc184 F.R.D. 232, 233 (E.D.N.Y. 1999) (“The complaint

should state only enough facts, in simple, concise, and direct terms to showanttdf'piclaims
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are and to allow defendant to respondRecently, theCourt has reiterated thidoctrine in
Finance of America Reverse, LLC @onzalez 2017 WL 4772414, at *3 (D. P.R. 2017) and
RiveraMarrero v. Presbyterian Community Hospitab5 F. Supp. 3d 290, 295 (D. P.R. 2017).

Further, while the First Circuit has not expressly ruled on the scope of Rulg)8@her
circuits such as th&nited States Court of Appeals for thinth Circuit (“Ninth Circuit”) have
affirmed dismissal for failure to comply with Rule 8ee, e.g McHenry v. Renne84 F.3d 1172,
1177 (9" Cir. 1996)({T]he complaint... is argumentative, prolj replete with redundancy, and
largely irrelevant. It consists largely of immiaét background information.”). By theame token,
the United States Court of Appeals for the Third Cirg{iithird Circuit”) stated inAdderly v.
Stofkg 646 Fed.Appx. 138, 141 (3rd Cir. 201§puotingGlover v. ED.I.C., 698 F.3d 139, 147)
(3rd Cir. 2012}hat:

A complaint must “ ‘be presented with clarity sufficient to avoid requiring a

district court or opposing party to forever sift through its pages in search’ of

the nature of the plaintiff's claim.” Adderly's complaint does not meet that

standard, and Adderly refused to amend his comptaimorrect that deficiency

even when presented with multiple opportunities to do so. (Emphasis ours).

G. FED R. CIV. P. 9(b)

FederalRule of Civil Procedure(®), “Rule 9b)” provides the following:

(b) Fraud or Mistake; Conditions of Mind. In alleging fraud or mistake, a party

must state with particularity the circumstances constituting fraud or mistake.

Malice, intent, knowledge, arather conditions of a person's mind may be alleged

generally.

In orderto satisfyRule 9(b)s particularity requirement, a plaintifhust ensure tdgo
beyond a showing of fraud and state the time, place and content of the alleged maileand wir

communications pesgtrating that fraud.Caro-Bonet v. Lotus Management, LLT95 F.Supp.3d

428, 433 (D.P.R. 2016) (quotingordero-Hernandez v. HernandeBallesteros 449 F.3d 240,
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244 (1st Cir.2006)). The First Circuit hadurther reinforcedthat Rule 9(b) has the principle
“purposes of ‘[giving] notice to defendants of the plaintiffs' claim, [protefulejendants whose
reputation may be harmed by meritless claims of fraud, [discouragingfe‘ssuits,” and
[preventing] the filing of suits thaimply hope to uncover relevant information during discovery.’

" United States ex. Rel. Nargol v. DePuy Orthopedics, B85 F.3d 29, 38 (1st Cir. 2017)
(internal quotations omitted).

The First Circuit hagurther detailed the specificity required byuR (9)(b). Seeg e.g,
Greebel v. FTP Software, Incl94 F.3d 185, 193 (1st Cir.1999) (citincGinty v. Beranger
Volkswagen, Inc.633 F.2d 226, 228 (1st Cit980)) (“This circuit has interpretddule 9(b)to
require ‘specification of the time, place, and content of an alleged fglseseatation.” Even
where allegations are based on information and belief, supporting facts on whictlidias
founded must be set forth in the comipt.”). Finally,in Woods v. Wells Fargo Bank, N.A33
F.3d 349, 358(1st Cir. 2013) the First Circuitheld that although the Plaintiff's complaint
“includes a... recitation of the elements of fraud, she does not indicate when, where, and how
often ... .She also fails to state the specific nature of the resulting harm, indicatinthaniyywas
... monetary. ...This vague pleading falls short of Rule 9(b)'s particularity reqntém

H. FED R. CIV. P. 10(b)

Federal Rule of Civil Procedure 10(b), “lBuW.0(b)”provides in the relevant part:

(b) Paragraphs; Separate StatementsA party must state its claims or defenses in

numbered paragraphs, each limited as far as practicable to a single set of

circumstances. A later pleading may refer by number to a paragraph inian earl
pleading. If doing so would promote clarity, each claim founded on a separate

transaction or occurrencand each defense other than a demmalst be stated in a
separate count or defense.
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The FirstCircuit hasyet to expresshe limits ofRule 10(b) within its jurisdiction, as such
federal courtsely on the interpretations of the otloincuit courtsin our judicial systemWe note,
for example, that complaints which violate Rule 10(b), and its partner rule in mapaous)
Rule 8(a)(2) tend to be negatively referred to as “shotgun pleadir@geWeiland v. Palm Beach
County Sherriff's Office 792 F.3d 1313, 1320 (11lth Cir. 2015). Because of tiegative
connotationgircuit courts have attempted to define the scope of these aforensehRules. This
scope wadirst articulatedin T.D.S. Inc. v. Shelby Mut. Ins. C@60 F2d 130 (11th Cir. 1985),
wherein theJnited States Court of Appeals for thkeventh Circuitexplained that these Rules

[R]equire the pleader to present liaims discretely and succinctly, so that, his

adversary can discern what he is claiming and frame a responsive pleading, th

court can determine which facts support which claims and whether the plaintiff has
stated any claims upon which relief can be tgdrand, at trial, the court can
determine that evidence which is relevant and that which is“Siwbtgun”
pleadings, calculated to confuse the “enemy,” and the court, so that theories for
relief not provided by law and which can prejudice an opponeass, especially

before the jury, can be masked, are flatly forbidden by the letter, if not thie afiri

these rules.

Id., at 1543 n. 14.

These sealled “shotgun pleadings therefore, fail to provide the defendants with
sufficient notice as to thelaims against them. Further, the Eleventh Circuit has statedathat
shotgun pleading “completely disregaiisle 10()'s requirement that discrete claims should be
plead in separate counts ... and is the type of complaint that we have criticizednd ime
again.” Litman v. Secretary, of the Navg017 WL 3027584, at *2 (11th Cir. 2017)(quoting
Magluta v. Sample56 F.3d 1282, 1284 (11th Cir. 2001)).

The United States Court of Appeals for tl&eventh @cuit (“Seventh Circuit”) has

likewise reiterated that complaint is “subject to dismissal under [Rule 10(b)]...if it is unduly

long or if it is unintelligible.”John H. Davis, et al. v. Jeanne W. Anderson, et24l17 WL
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5988472, at *2 (7th Cir. 2017) (citinrgadamovas v. Steven&6 F.3d 843, 844 (7th Cir. 20).3)
Other Seventh Circuit cases halsoapplied the sameationale Seee.g.,Cincinnati Life Ins. Co
v. Beyrer 722 F3d 939, 496 (7th Cir. 2013) (wherein the Seventh Cimonitfirmedthe district
courts ruling which dismissed the appellant’s first and second claims, ddspitéeing given
numerousoccasiondo revise the complaint, because “it is difficult to see how [appell&ints
two claims] comply with Rle 10(b), either in technicality or in spirit,"$ee alspFrederiksen v.
City of Lockport 384 F.3d 437 (7th Cir. 2004)(wherein the court of appiaimissed a complaint
with prejudice because plaintiff failed to comply wRlle 10(b) after being given four

opportunities and two years to amend his complaint.)

. FED R. CIV. P. 20
Federal Rule of Civil Procedur@0, and in particular its subsection 20(a)(1)(A),
(collectively “Rule20”), provides the following:
i. FED R. CIV. P. 20(a)(1)(A)

(a) Persons Who May Join or Be Joined.
(1) Plaintiffs. Persons may join iane action as plaintiffs if:
(A) they assert any right to relief jointly, severally, or in the
alternative with respect to or arising out of the same transaction,
occurrence, or series of transactions or occurrences; and
(B) any question of law or fact canon to all plaintiffs will arise in
the action.
(2) Defendants. Personsas well as a vessel, cargo, or other property
subject to admiralty process in remay be joined in one action as
defendants if:
(A) any right to relief is asserted against them |gjrgeverally, or
in the alternative with respect to or arising out of the same
transaction, occurrence, or series of transactions or occurrences; and
(B) any question of law or fact common to all defendants will arise
in the action.
(3) Extent of Relief. Neither a plaintiff nor a defendant need be interested in
obtaining or defending against all the relief demanded. The court may grant
judgment to one or more plaintiffs according to their rights, and against one
or more defendants according to their lidigs.
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(b) Protective Measures.The court may issue ordetiscluding an order for
separate triatsto protect a party against embarrassment, delay, expense, or other
prejudice that arises from including a person against whom the party asserts no
claim andwho asserts no claim against the party.

Rule 20’s application is dimited nature.The purpose of Rule 20, and in particuRale
20(a)(1)(A) is to allow the joinder in a single actioha partyasserting, or defendingj@nder or
other associated severamgght to relief. It aims to “promote @il convenience and expedite the
final determination of disputes, thereby preventing multiple lawswisight & Miller, supra
81652.1f the two requirements specified in Rulg&@Q1) in particular;are not satisfied, a ‘court,
in its discretionmaysever the misjoined parties, so long as no substantial right will be prejudice
by the severance. In such a case, the court can generally dismiss all bt thanfied plaintiff
without prejudice to the institution of new, separate lawsliit€ruz v. Bristol Myers Squibb Co.,
PR, Inc, 699 F.3d 563, 569 (1st Cir. 201@juotingCoughlin v. Rogersl30 F.3d 1348, 1351 (9th
Cir. 1997) This Court has likewise been clear that “[#hough Rule 2(a)is to be construed
liberally for the sake of govenience and judicial economythe rule is not a license for unbridled
joinder of unrelated claims.Cruz v. Bristol Myers Squibb Co. P.R., In264 F. R.D. 22, 25
(D.P.R. 2010)see alspPindro Diaz v. Adchem Pharma Operatior2905 WL 2397489 (D.P.R.
2005).

The First Circuit has dissuaded similar mass joisigtecases such asbdullah v. Acandas,
Inc., 30 F.3d 264 (1st Cir. 1994), wherein the Ciraaitirtagreed with the district court that the
complaint failed to satisfy the threshold requirements of Rulelr2(act the First Circuit
highlightedthat“[tlhe Complaint is bereft of factual allegations indicating why 1000 plaintifs
and 93 defendants belongn the same action. It gives no indication of whether plaintiffs..

were injured by exposure to the same asbestasntaining products..., nor any specification
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of the products or equipment to which they were expos€dld. at 268 n.5emphasis ours)
Finally, othe circuits and district courts have also dismisseadss joinder suits wherein the
allegedly related claims arose out of unrelated lo8esMichaels Bldg. Co. v. Ameritrust Co.,
N.A, 848 F.2d 674 (6th Cir. 19883ee alsoTredo v. Ocwen Loa®ervicing LLC, 2014 WL
5092741 (D. N. J. 2014 (wherein the district court dismissed a complaint by 15 plaintiffs who
obtained 15 unrelated iidential loans serviced by thef@ndant because the claims did not arise
out of the same series of transactigngisendi v. Bank of America, N,A.33 F.3d 863, 87(®th
Cir. 2013) (wherein the Ninth Circuit determined that joinder was improper when 160 named
plaintiffs filed suit against 15 different defendants for illicit lending prastioecausé[n]othing
unites all of these Plaintiffs but the superficial similarity of their allegationstlagid common
choice of counsel.”)

J. FEDR.CIV.P.21

Federal Rule of Civil Procedure 21, “Rule 21” provides the following:

Misjoinder of parties is not a ground for dismissing an action. On motion or on its own, the

court may at any time, on just terms, add or drop a party. The court may als@sgve

claim against a party.

The First Circuit has been adamant that “the decision to separate parties oisckicase
management determination ‘peculiarly within the discretion of the trial camd,’ courts of
appeals accord broad latitude to district courts in this afegVedeGarcia v. Monroig 351 F.3d
547, 558 (1st Cir. 2003p@otingGonzalezMarin v. EquitableLife Assurance Saaty, 845 F.2d
1140, 1145 (1st Cir.1988)). Hence, a court may drop all plaintiffs and defendants from a suit and
dismiss them from prejudice, except for the first named p&eePPV Connection, Inc. v.

Melendez679 F. Supp.2d 254, 258 (D.P.R. 2010).
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The judgment in a severed actioncansidered finahnd enforceable when it disposes of
all parties and issues. Most notably, “once a claim has been severed...it prageediscrete unit
with its ownfinal judgment, from which an appealay be taken.Wright & Miller supra §1689.
Severances fitting wherein the venue is improper as to some but not all defendn@n the
other hand, severance will enied"“if the court believes that it willonly result indelay,
inconvenience, or added expenshl’, see alsplIn re Cyberonics Inc. Secs. Litigatigné638
F.Supp.2d 936 (D.C. Tex. 200&)vine v. FDIG 136 F.R.D. 544 (D.C. Conn. 1991).

Moreover, he First Circuit has alsspecifiedon several occasions thgt]ismissal of a
nondiverse dispensable party has long been recognized as a way to cure aiguasdiefect
andRule 21explicitly vests district courts with authority to allow a dispensabledieerse party
to be dropped at any timeCason v. Puerto Rico Elec. Power Autharify 0 F.3d 971, 97716t
Cir. 2014)(citing NewmarGreen, Inc. v. Alfonzbarrain, 490 U.S. 826, 8338 (1989)).Other
circuits have similarly determined that in regards to dispensable parties, iroprEgie to sever
any dispensable nedliverse parties in order to preserve the jurisdiction over the diversesparti
See, e.g.Trans energy, Inc. v. EQT Producti@o. 743 F.3d 895 (4th Cir. 2014) (wherein the
United States Court of Appeals for the Fourtlc@t (“Fourth Circuit”) decided that it was proper
to dismiss the nodiverse party from the suit). The Supreme Court has stated that in regards to
this jurisdictional issuethe courtmust always ask whether ... they are indispensable parties, for
if their interests are severable and a decree without prejudice to their righteemaade[and if
so] the jurisdiction of the court should be retained and the disimissed as to theth.Grupo
Dataflux v. Atlas Global Group. L.P541 U.S. 567, 572 (2004yjuotingHorn v. Lockhart 17

Wall. 570, 579 (1873)).
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K. FED R. CIV. P. 23

The prerequisitesstablished in Federal Rule of Civil Procedure 23, “Rule 23" provide the
following:

(a) Prerequisites.One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:
(1) the class is so numerous that joindeall members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the
claims or defenses of the class; and
(4) the representative parties will fairly and adequately protect the interests
of the class.
(b) Types of Class ActionsA class action may be maintainediifile 23(a)s
satisfied and if:
(1) prosecuting separate actions by or against individual class members
would create a risk of:
(A) inconsistent or varying adjudications with respect to individual
class members that would establish incompatible standards of
conduct for the party opposing the class; or
(B) adjudications with respect to individual class members that, as a
practical matter, would be dispositigéthe interests of the other
members not parties to the individual adjudications or would
substantially impair or impede their ability to protect their interests;
(2) the party opposing the class has acted or refused to act on grounds that
apply generallyo the class, so that final injunctive relief or corresponding
declaratory relief is appropriate respecting the class as a whole; or
(3) the court finds that the questions of law or fact common to class
members predominate over any questions affecting only individual
members, and that a class action is superior to other available methods for
fairly and efficiently adjudicating the controversy. The matters pertitoe
these findings include:
(A) the class members' interests in individually controllhmey t
prosecution or defense of separate actions;
(B) the extent and nature of any litigation concerning the
controversy already begun by or against class members;
(C) the desirability or undesirability of concentrating the litigation
of the claims in the particular forum; and
(D) the likely difficulties in managing a class action.

(c) Certification Order; Notice to Class Members; Judgment; Issues Classes;
Subclasses.
(1) Certification Order.
(A) Time to IssueAt an early practicable time after a person sares
is sued as a class representative, the court must determine by order
whether to certify the action as a class action.
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Firstly, the Supreme Court and by extensiondisgrict courts, havemphasized that there
can be no class action suit without firdéntifying and certifying the clas§eeRiveraColon v.
TorresDiaz, 252 F.Supp.3d 68, 71 n.1 (citi@pxter v. Palmigianp425 U.S. 308, 310 n. 1
(1976)). The Supreme Court haalso been consistent in stating that “the class action is ‘an
exception to the usual rule that litigation is conducted by and on behalf of the individuead nam
parties only.”” Comcast Corp. v. Behrend569 U.S. 27, 33 (2013)quotingCalifano
v. Yamasaki442 U.S. 682 (1979)). To be part of this exception,taradiassify as a class action, a
party mustthereforemeet the requirements set forth in Rule @8egenerally WaHMVart Stores,
Inc. v. Dukes564 U.S. 338 (2011)However Rule 23 should not be considered meading
standard rather, a party must “be prepared to provat tiere arén factsufficiently numerous
parties, common questions of law or facg” setof claims or defenses, and adequacy of
representationid. at 350.

The Supreme Court hatsoexpressed thdicertification isproperonly if ‘the trial court is
satisfied, after a rigorous analysis, that the prerequisitBsilef23(ahave been satisfied.’It. at
350-51(quotingGeneral Telephone Co. of Southwest v. Faldéii, U.S. 147, 161 (1982)). The
same analytical principle®versee the application &ule 23(b). If anythingRule 23(b)
especially Rule 23(b)}% provisions, may be considerectven more demanding th&ule
23(a).SeeAmchem Products, Inc. v. Windsbg1l U.S. 591615 (1997(jwherein the Supreme
Court stated thaRule 23(b)(3)is designed for situationsn which “classaction treatment is not
as clearly called for):

The First Circuit exemplified the scope of Rule 23(b), in particular Rule 12(lm(@&n it
ruled inIn re NexiumAntitrust Litigation 777 F.3d 91st Cir. 2014), thathe class certification

was proper, despite including class members who were not injured by the geresiostoe
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That is to say, the member class included individual consumers who would have continued to
purchase brandedexiumfor the same price even after the genelrigg entered the market. In
said case,hie First Circuit explained that the class certification a@sropriateprecisely because
the plaintiffs were able to show that they would énall suffered injuries. In essence, the class
could fulfill the “predominance” requirement prescribed by Rule 23(b)(3). To niest t
requirement, “the party seeking certification must show that ‘the facttfush impact can be
established through common proof’ and that ‘any resulting damages would likewisaliis et
by sufficientlycommon proof.” "Id. at 18 (quotingn re New Motor Vehicles Canadian Export
Antitrust Litigation,522 F.3d 6, 2@1st Cir. 2013 (emphasis added)Hence the party seeking
certification carries the burden of proof in proving that they complied with adlémeents of Rule
23. SeeComcast 569 U.S. at 33Further, with regards to inddual versus common questions
regarding liability, the First Circuit has stated that “[tjhe individuation of da&®ag consumer
class actions is rarely determinative undefte 23(b)(3). Where ... common questions
predominate regarding liability, then courts generally find the predominance requoiréo be
satisfied even if individual damages issues rem&milow v. Southvetern BellMobile Systems,
Inc., 323 F.3d 32, 40 (1st Cir. 2014).
[I. DISCUSSION
A. Banco Popular of Puerto Rico
Defendant Banco Popular of Puerto Rico (“Banco Popular”) claims itMdson to
Dismiss the Complainthat many of the Plaintiffs, including the first namgldintiff Lilliam
Gonzalez, did noentertheir loan from,or have their loarserviced bydefendanBanco Popular.
SeeDocket No. 96 Moreover,Banco Populaalleges that the Plaintiffs have failed to provide

specific factan the Complaint which can prove Banco Popular’s alleglegjality in detail This

21


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015586034&pubNum=0000506&originatingDoc=I90b45815a23211e4a795ac035416da91&refType=RP&fi=co_pp_sp_506_20&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_20
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015586034&pubNum=0000506&originatingDoc=I90b45815a23211e4a795ac035416da91&refType=RP&fi=co_pp_sp_506_20&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_20

Courtwill thusanalyzeall of Banco Popular’s claims in a detailed, seriatim fashion as many of the
other Defendants which have also filed motions to dismiss icabe at baseek to join Banco
Popular’s claims.
i. Plaintiffs’ lack standing to bring suit against Defendant Banco Popular

Banco Populacontend that Plaintiffs lack the requisite standing to bring claims against
Banco Popular for any alleged harm that the Plaintiffs may have suf@zeldocket No. 96 aP.
This standingequirementhasthree core elementg\s stated inLujan v. Defenders of Wildlife
504 U.S. 555, 560-61 (1992hese elements are the following

First, the plaintiff must have suffered an “injury in faetan invasion of a legally

protected interest which is (a) concrete and particularized, and (b) I"astua

imminent, not ‘conjectural’ orhypothetical.” Second, there must be a causal

connection between the injury and the conduct complainedhs injury has to be

“fairly trace[able] to the challenged action of the defendant, and not .e] résult

[of] the independent action of some third party not before the court.” Third, it must

be "likely,” as opposed to merely “speculative,” that the injury will bedfessed

by a favorable decision.”

Defendant Banco Popular stateat many of the Plaintiffs have no business relationship
with Banco Popular and thus lack standing to bring suit against Banco P&adaoncket No. 96
at 3. Moreover,Plaintiffs have yet tawonnectany facts regarding an “injury in fact” causkey
Banco Poplar as to any of the PlaintiffHence, Plaintiffs cannot eveurvivethe first standing
element, let alone the other two. Banco Popsiarilarly cautionsthat this same logic would
apply to most of the Plaintiffs claims, if not all, against the Defendants nantled instant case.
Sedd.

Likewise in theirResponse In Opposition To Motions to Dismiss, To Motion For Joinder
To Motion To Dismiss And AmendedtMo To Dismisghereinafter,Response in Opposition to

Motions to Dismigsfiled under Docket No. 137, Plaintiffs failed to mention this lack of standing

allegation. Consequently,dgbeallegations of lack of standing arerrently unopposed.
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ii. Plaintiffs’ First Amended Complaint Fails To Comply With The Federal
Rules Of Civil Procedure

1. Complaint does not comply with Rule 8(a)(2)

Banco Popular contends that Plaintiffs failed to include a short and plain stateiment
claimsasrequired by Rule 8(a), and particular Rule 8(a)(2)Further,Banco Populaalleges that
Plaintiffs failed to meethis requrement becausklaintiffs simply have no knowledges to what
actiors they are allegingagainstBanco PopularSeeGuadalupeBaez v. Pesquer@®19 F.3d 509,
514 (1st Cir. 2016).Moreover, Banco Popular states that Plaintiffs instead makeacr
generalizations against Defendants, rather than identifying specifgatadiesregardingBanco
Popularand which of the plaintiffexpresseallegations as to Banco Popul&hey further assert
that “[t]his ‘onesizefits-all’ approach to pleading is not a serious attempt at alldgomg fide
grievances concerning Plaintiffioans.” Docket No. 96 at 5These facts are particulartyitical
because the Court haset to determine that the instant case constitutes a class.dsaen
discussioras to Rule 21(a)(1)(A) and Rule Zjpra

In their Response in Opposition to Motions to DismBaintiffs arguethat they complied
with the Rule’s rquirementbecausehey include a “short and plain statement of claim” in their
Complaint. Likewise, Plaintiffs statthat case lawdictatesthat a complaint must include jus
enough facts to be “plausible,” whictakntiffs claim they have done.

However, Plaintiffs failed to cite in theResponse in Opposition to Motions to Dismiss
even a single instande their First Amended Complainthich may associate Banco Popular with
the alleged misconduc®eeDocket No. 137Plaintiffs thus failed to coply with Rule 8(a)(2).

2. Complaint does not comply with Rule 9(b)
Banco Popular also alleges that Plaintiffs failed to state with particularity the

circumstances of the alleged false representatlowever Plaintiffs must comply with Rule 9(b)
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even if they do not explicitly claim fraud, but their allegations nonetheless sourfdalike See
generally Mulder v. Kohl's Department Store, In®865 F.3d 17, 22 (1st Cir. 2017Banco
Popular thus states that Plaintiffs have failed to meet thigcplarity requiremenin terms of
false representation and fraud,regards to any of the Defendants, let alone Banco Poj3dar
e.g, Blue v. Doral Financial Corp.123 F.Supp.3d 236, 271 (D.P.R. 2015), wherein @uart
stated that certain allegat®mwith regards to individual Defendants, “fall short of the pleading
requirements oRule 9(b) ... [because they] group all of the Individual Defendants together
generally without specifically referring to each one of them and are generalijusory by
failing to specify the what, where, and when of the alleged freiek’ generallgliscussion as to
Rule 9(b),supra

In their Response in Opposition to Motions to DismBRintiffs failedto include any
statements providing the Court with specifistances of alleged frauny any of the Defendants
SeeDocket No. 137Hence, Plaintiffs alstailed to comply with Rule 9(b).

3. Complaint does not comply with Rule 10(b)

Rule 10(b) askgartiesto state their claims in “numbered paragraphi® wit, Banco
Popular explains that thieirst Amended Complains a “meandering compilation of conclusory
allegations devoid of clarity.” Docket No. 96 at According to Banco Populathis lack of
compliance by the Plaintiffaith Rule 10(b)justifies dismissalof the First Amended Complaint
While the First Circuit has not expressly rul@ad noncompliancevith Rule 10(b), other Circuits
have beerresolutethat noncompliancemay justify dismissalSee e.g.Davis v. Anderson;--
Fed.Appx:---, 2017 WL 5988472, at *3 (7th Cir. 201{@ec. 4, 2017). IDavis, Plaintiffs filed a
574 page Complaint, naming 16 defendants and attached 429 pages of exhibits. The District Court

struck the original complaint and ordered the Plaintiffs to file a complaint that cemytie the
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applicable rules of civil procedure. In compliance with said Order, Hfairfiled an amended
165page complaint with the same 429 pages of exhibits. A second amended complaint followed
which included 215 pages plus the same 429 pageshiddits included in the original complaint

The Court held:

The judge had seen enough: he dismissed the case with prejudice for failure to
comply with the basic requirements set fortfiRules 8and 10 of the Federal Rules
of Civil Procedure.

Id. at *1.

Moving to the merits, dismissal for noncompliance with Rules 8 and 10(b) is
discretionary, and our review is for abuse of that discre8ee. Stanard v. Nygren

658 F.3d 792, 79®7 (7th Cir. 2011)frederiksen v. City of Lockpor884 F.3d

437, 439 (7th Cir. 2004). Rule 8(a) requires that a complaint contain “a short and
plain statement of the claim showing that the pleader is entitled to relief.” Fed. R.
Civ. P. 8(a)(2). Rule 10(b) requires a party to state its claims or defenses
numbered paragraphs, “each limited as far as practicable to a single set of
circumstances.” Fed. R. Civ. P. 10(b). The primary purpose of these rules “is to
give defendants fair notice of the claims against them and the grounds supporting
the claims.”Stanard 658 F.3d at 797So a complaint is subject to dismissal
under these rules if it is unduly long or if it is unintelligible. See Kadamovas v.
Stevens706 F.3d 843, 844 (7th Cir. 2013);S. ex rel. Garst v. Lockheddartin

Corp, 328 F.3d 374, 378 (7th Cir. 2003he amended complaint suffers from

both defects.(Emphasis ours.)

Id. at *2.

Rule 8 “requires parties to make their pleadings straightforward, so tlggtsj@and
adverse parties need not try to fish a gold coin from a bucket of r@aalst 328

F.3d at 378 (emphasis added). And Rule 10(b) “requires allegations to be separated
into numbered paragraphs[ ] and distinct claims to be separated into counts.”
Frederiksen 384 F.3d at 438 (emphasis added). The amenalaglaint complies

with neither Rule.

Id. at *3.
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In the opposition by Plaintiff filed in theResponse in Opposition to Motions to Dismiss
Plaintiffs in the case at bdailed toprovide aly explanation as to why they did not comply with
the above-mentioned Rule 10(BeeDocket No. 137.

iii. Plaintiffs failed to state any claim for which relief can be granted

Banco Populareiterates in itdMotion to Dismisghat the First Gruit hasstatedthat a
court will “isolate and ignore statements in the complaint that simply offgal IEbels and
conclusions or merelyehash causef-action elementswhen analyzing the merits of Rule
12(b)(6) dismissalSchatz v. Republican State Leadership Commi&é® F.3d 50, 55 (1st Cir.
2012) see alsp Docket No. 96 at l4see alsoOcasio Hernandez640 F.3d at 12see also
Sanchez590 F.3d at 49. A court should likewise ensure plaaties meet the pleading requirement
standards set forth in Rule 8(a)(Zee generallyTwombly,550 U.S. at 555-558.

1. Plaintiffs’ Breach of Contract Claim Fails as a Matter of Law

Puerto Rico law states that the elements of a cause of action required in a breach of
contract suit are the following: 1) a valid contraamtd 2) a breach by one of the contracting
parties.SeeMarkel American Ins. Co. \Diaz-Santiago 674 F.3d 21, 31 (1st Cir. 2018)iting
Dantizer, Inc. v. LamaBesos 2010 WL 2572618, at * 3 (D.P.R. 2010Most notably in order
for a nonperformance claim to prosper, a moving party must “establish the real amek posit
existence of the damages causédega Media Holdings, Inc. v. Aerco Broadcasting Co2013
WL 122347184, at *5 (D.P.R. 2013kitations omitted).In the First Amended Complaint
Plaintiffs claim that theyxecutedsalid contractsvith Defendants, althoughappearghey fail to
specify which 2fendantand which Plaintiffs entered into tivedividual mortgage paymentSee
Docket No. 5 at 25Plaintiffs contend that a Defendadtitl not “perform in accordance with the

contract terms regarding the trial modification period, and in fact, Defendt@mtionally and

26



systematially delayed converting thedr modifications into permanent modification$d. Banco
Popular however,gates that thé-irst Amended Complairfails to spedy which of the abowve
mentioned fal modification contract provisions allegedly bind Banco Popular may be found
the First Amended ComplaintLikewise, Banco Popularalso clains that the First Amended
Complaintfails to state how Banco Popular allegedly breached said comsauch, Banco
Popular contendthat these general and conclusory breadi contract claims fail to meet the
pleadingstandardrequired byTwombly SeeDocket No. 96 at 8seealso Twombly 550 U.S. at
556-557.

In their Response in Opposition to Motions to DismRkintiffs failed toaddress Banco
Popular’'s claims, anéhiled to provide anyetailsas to how Banco Popular's actions could be
construed abreache®f contract.SeeDocket No. 137. The Court agrees with Banco Popular.

2. Plaintiffs’ Claim for Breach of Implied Covenant of Good Faith
and Fair Dealing Fails as a Matter of Law

The First Circuit and this Courthas remained steadfast in that there istg diuigood faith
imposed among contracting partiS&eNadherny v. Roseland Property Company,,I860 F3d
44 (1st Cir. 2004)see alspAdria Intern. Group, Inc. v. Ferre Development, |41 F.3d 103
(1st Cir. 2001). Further, a plaintiff must prove bad faithntentional fault, given that good faith
is presumed.See Burk v. Paulen 100 F.Supp.3d 126, 135 (DRR 2015); see also
Citibank Global Markets Inc. v. RodriguezSantanap73 F.3d 17, 291stCir. 2009).

BancoPopular thusexplainsthat Plaintiffs have failed to pd facts which wuld prove
the “bad faithi of Defendants.Rather, theyclaim that Plaintif6 cling to general‘bad faith”
accusations.As alleged byBanco Popular, these accusations include, for example, that
“[clonsumerswho were rejected from ... modification plans through no fault of their own should

find themselves in no worse position than they entered it. Instead, Defendduntésttahonor its
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agreements and its misrepresentations and omissions about a prograne lefth@laintiffs and
Class Members financially devastated.” Docket No. 96 at 9 (citing DocketS5Nat 8).
NonethelessPlaintiffs have declined to include any explicit mention of how Banco Popular acted
in bad faithor which obligations and loan servicing functions Banco Popular failed to;ftHiils,
Plaintiffs’ claims fail asa matterof law. SeeMaceiraLopez v. Doral Financial Corp2012 WL
5986549, at *8 (D.P.R. 201Xee alspKolbe v. BAC Loans Servicing, P38 F.3d 432, 454-455
(1stCir.2009) (dismissing claims against a mortgagee for bredahortgage contract and of
implied covenant of good faith and fair dealag Plaintiffs allegationghatmortgagee’dailed to
comply with the requirements of obtaining extra flood insugaimc compliance with FEMA'’s
guidance “fail to make out any claim for a breach of the lender’'s contractual commitments,
express or implied.”).

In their Response in Opposition to Motions to DismBkintiffs failed to provide any
specificity as to how Baio Popular’s actions were to bensidered a breach of implied covenant
of bad faith.SeeDocket No. 137.

3. Plaintiffs’ TILA Claim Fails as a Matter of Law

Banco Popular contends that there is no specific instanae¢Tdf.A claim” included in
the First Amended Complainandstate that Plaintiffs fail to mention their TILA claims in the
“Nature of Action” and “Class Allegations” sections. Banco Populiewise explains that the
only referencdo TILA in theFirst Amended Complains in a section titledPurpose of the Truth
in Lending Act,” which provides statutory clauses related to Ti&éeDocket No. 5 at 1-P2.To
wit, Banco Popular states thdh]ot once in those ten pagase there any allegations, conclusory

or otherwise.” Docket No. 96 at $he Court notes, as does Banco Popular, thatrecital of
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statutory clauses is insufficient to properly statelausible claim for relief. See Ocasio
Hernandez640 F.3dat12.

In their Response in Opposition to Motions to Dismiaintiffs failed to amenthe faulty
allegationsclaimedby Banco Populaandor include any specificeferencerelated to the TILA
claimsand their connections with each Plaint8eeDocket No. 137.

4. Plaintiffs’ RESPA Claim Fails as a Matter of Law

Banco Popular likewiseargues that the “Real Estate Settlement Procedures Act”
(“RESPA") claims do not appear in thEirst Amended ComplainPlaintiffs’ only referenceof
said claimsis a section titled “ ‘Real Estate Settlement Procedures Act’ (hereinafter IRESP
and Regulation X of the ‘Consumer Financial ProtectioneBu'.” However, this sectioas the
TILA section discusseduprg merely providesa recitation of different statutory provisiordee
Docket No. 5 at 281. It therefore also fails torpvide aconnectiorbetweerRESPA'’s provisions
and theclaims for which relief can be grantddr each Plaintiff As highlighted by Banco Popular,
the First Amended @mplaintdoes not cite a single instance wherein Banco Popafabe found
responsible ofiolating RESPA claimsnd evadingRESPAallegations

In fact, he only instance where Plaintiffefer to Defendantsin generalin regards to
RESPA claimsoffersa disjointed and conclusory statemarstead This factis evidencedvhen
Plaintiffs state in theifirst Amended Complairthat in regards to RESPA and Regulation X
requirementsif the Plaintiffs were to comply “with all the requirement, the Defendants would
be placed, not only in their legal obligatitm consider the Plaintiffs request for loss mitigation,
but also, if the Defendants refused to comply with the protocol, appearing would be itultheir

right to initiate the correspondingagin action for damage Docket No. 5 at 30.

3 The Court notes that in regards to the RESPA sectionFithe Amended Complairfails to mention any of the
Defendants by namé&eeDocket No. 5 at 2281. Hence, Platiffs failed to establish a connection with the alleged
claim against each Defendant.
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District and @rcuit courts have beenesolute instating that general statemesisch as
thesedo not suffice to survive RE®Pviolation claims.See, e.g.Sutton v. CitiMortgage, Ing.
228 F.Supp.3d 254, 265 (S.D.N.Y. 20X 7$ignificantly, ‘[a] plaintiff seeking actual damages
under § 2605 must allege that the damages were proximately caused by the defeobsitis vi
of RESPA’ Gorbaty, 2012 WL 1372260, at *5. Conclusory assertions do not suffi€ewther,
the Eleventh Circuit has stated, in particular in cases related to loss mitigatations pursuant
to Section 1024.41as the Plaintiffs allege, that RESPA recognizes two types of damdmes
are an essential part of a RESPA claim: “(1) actual damages the borroweresuatamresult of
the RESPA violation and (2) ‘any additional damages, as the court may allow, in ¢hef Gas
pattern or practice of noncompliance with the requirements of this section, in an amotmt not
exceed$2,000.” " Lage v. Ocwen Loan Servicing LL839 F.3d 1003, 1011 (11th Cir. 2016
(quoting12 U.S.C. 82605(f)(3) In Lage the Eleventh Circuit determined thdhe Borrowers
failed to present evidence of a pattern or practice of RESPA noncomplianeethdtsupport a
claim for statutory damagéslid. at 1012.Here, as in Lage Plaintiffs failed to provide any
evidence of either of these types of damages @ahegedlysustained because of Banco Popular’s,
or any Defendantdor that matteralleged RESR violations.

In their Response in Opposition to Motions to DismiBfaintiffs failed to amendhe
deficiencies of faulty allegations set forth by Banco Poparaltor include any specificeference
related to the RESPA claimSeeDocket No. 137.

5. Plaintiffs’ Puerto Rico Law Claims Fail as a Matter of Law

Plaintiffs cite two provisions, the “Principal Residence Protection and Mandatory

Mediation in Foreclosure Proceedings AoXc{ No. 184 of August 17, 2012) and the “Mortgage

Debtor Assistance Act{Act No. 169 of Aigust9, 2016),in order to bolster their claims against
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Defendants, including Banco Popul&eeDocket No. 5 at 3B4. In said section of thé&irst
Amended ComplaintPlaintiffs contend that, contrary to both laws, Defendants’ breatheid
duty to exercise reasonable care by failing to maintain accurate loan reswaidgy failing to
apply credit payments to Plaintifffopan accountsSeeDocket No. 5 at 334. Plaintiffs further
claim that Defendants “filed claims and foreclosing proceedings withoutdhehenegal authority
and/or proper documentation to do dal.”

Defendant Banco Popular, however, states that Plaintiffs failed to inrlutheir First
Amended Complainta) any facts that pertain to the alleged violationseither statute, or b)
specific sections of either law thaanco Populahasviolated. Plaintiffs includedhsteadonly the
Statement of Motives d&ct No. 184-2012 and a descriptionAdt No. 169-2016.

The Court notes that including a mere description of statutory provisisoficient to
provide a fair warning to Defendants as to which sections of the law they haved:iolet First
Circuit has been clear that amaplaint should include enough faatuallegations that raise the
right to relief above a “speculative levelOcasicHernandez 640 F.3dat 12.The Court further
notes thaPlaintiffs failed to do the same in regarsthe Puerto Rico law claims

Finally, the Court highlights the fadhat in the same section in thEirst Amended
Complaintwherein Plaintiffs referencAct No. 1842012 andAct No. 1692016, Plaintiffs also
include a single sentence stating that Defendants are “obliged” under Puerto RicGode
Articles 1802 and 1803 to gy Plaintiffs due to Defendantslleged “gross negligence and
recklessness in the mortgage handling and actions against the Plaintiffs.” Diockgtat 34.
However, as Banco Popular states, the Plaintiffs failed to includeefengnce or establish any
connection to apecific claimof “negligence” which may implicate any of the Defendamder

eitherArticle 1802 or 1803 of the Puerto Rico Civil Code.
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In their Response in Opposition to Motions to DismBhintiffs failedto include any
specific referenceelated to their cians underAct No. 1842012 Act No. 1692016 or Articles
1802 and 1803 of the Puerto Rico Civil Co8eeDocket No. 137.

iv. Plaintiffs’ Complaint Should Be Dismissed For Misjoinder Of Parties
1. Joinder under Rule 20(a)(1)and Misjoinder under Rule 20

Banco Popular contends in it4otion to Dismisghat Rule 2Qrequires that Plaintiffs may
only join together in an action when the right to relief they are asgetises out of theame
transactionln the instant caseDefendah Banco Popular claims th&tefendants are improperly
joined because the allegations included in the Complaint pertain to individual loans, vasieh a
out of different transactions:urthermore, Baro Popular claims thaa significant number of
Plaintiffs do not havealoan with BancdPopular and thus joinder is improp&eeDocket No. 96
at 1819. This Court hasaddressed misjoinder under Rule 20 multiple times before and has
concludel that Plaintiffs whose claims arise out of unrelated transaati@y not join in a suit.
See, e.gPineiro Diaz v, 2005 WL 239748@t *12 (D.P.R. 2005)see alspHernandezRivera v.
Cooperative de Ahorro309 F. R.D. 281, 282 (D.P.R. 2015). The remedy, however, is not a
dismissal with prejudice but a misjoinder dismiss@hout prejudice See, supraas to standard
and Rule 20(a)(1) and Rule 23.

Further,Plaintiffs failed to make a&onnection between the named Defendants irFitse
Amended Complairand eactPlaintiff. Plaintiffs explain that the nature of the action is based on
illegal foreclosures and/or sought modificatiots their mortgage payments through their
mortgage servicers, in this case the Defendaé®d¢®Docket No. 5 at 6However, Raintiffs
recogniz that the nature of the action does not arise out of the same transemtaould all the

Plaintiffs necessarily have the same claim
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Furthermore, Plaintiffs seem to confuse the fact that they have similar clgaimstathe
different Defendants with the fact that they camn all Defendants under the same lawsuit.
Nowhere is this more evident than in thResponse in Opposition to Motions to Dismigiserein
Plaintiffs seek to counteract Defendants’ allegations regarding misjoin@afefdants by staig
that “this instant case is a result of Plaintiff's recurring and common allegativoall Defendants,
of violations during the loan origination process. ... thus parties are not misjoined. ir#f&la
claims ... are typical, all of them suffered thearge or similar situation, cayd¢ by the same
conduct by defendants.” Docket No. 137 a®.8\onetheless, district courts throughout the
country havecustomarilyrejected this type ofmass joinder.”See, e.g.Barber v. America’s
Wholesale Lender289 F. R.D. 364 (M.D. Fla. 20135braham v. American Home Mortgage
Servicing, Inc.947 F.Supp.2d 222, 228-229 (E.D.N.Y 20B3dron v. OneWest BanR014 WL
1364901(C. D. Cal. 201%; Adams v. U.S. Bank, N2013 WL 5437060 (E.D. N.Y 2013).

2. Remedy for Misjoinder of Parties

Rule 21 of the Federal Rule$ Civil Procedure provides @urt with the power to sever a
case or drop parties when parties are improperly joined. Baymdd? thus contends in ikgotion
to Dismisghat the first named plaintiff in the suit, Ms. Lilliam Gonzalez Camacho, does net hav
a mortgage loan serviced nor originated by Banco Popular. Further, from thellégged & the
instant case, she doast seem to claim to have said mortgage eitB&eDocket No. 96 at 21.
Thus, Banco Popular argues that the reshefRaintiffs, save for the first named Plaintiff, should
have all their cases dismissed without prejudice and Banco Popular should be dismomsthe
case at baiSeePPV Connectioninc,, 679 F.Supp.2d at 258.

Finally, Banco Populanotesthat while typically a court could sever the claims against a

certain defendant and thus create a separate suit only in regards to those claissintipdy not
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reachablen the case at bar. dtead, Banco Popular argues that since the @Cauriot determia
from theFirst AmendedComplaintwhich allegations pertain to Banco Popudad which pertain
to the other Defendants, Banco Popular should be dismissed altogether from thteaictsba.
SeeDocket No. 96 at 21.

In their Response in Opposition to Motions to DismiBkintiffs failedto addess any
possible severance Diefendants andl&ntiffs’ claims, simply stating instead that the “parties are
not misjoined.”SeeDocket No. 137BancoPopularthenfiled a Reply to Plaintiffs’ Response in
Opposition to Banco Popular's Motion to Dismiss the Comphaimereinit stated that Plaintiffs’
failed to include in theilResponseany counterarguments to Banco Populaflegations that
Plaintiffs’ lack standing, failed t@omply with Rule 9(b) and 10(b) and failed to state a claim for
which relief can be granted. Banco Popular further claims that bsefesencingsaid arguments
in their Responsethose claims are unopposed. Moreover, Banco Popsterts that Plaintiff's
counterclaims to Banco Popular's dismissal of legal issues related torjoRidmtiffs’ naked
assertions and possible future amendméailsto address any theskeficiencies.Therefore, they
reiterate that th&irst AmendedComplaintshould be dismisse&eeDocket No. 150Plaintiffs’
filed Plaintiffs’ Sur-Reply To Reply To Motion In Opposit[ijon To Motion To Dismiss Filed By
DefendantgDocket Nos. 150, 151, 163, 164 & 168)erein Plaintiffs’refutein general terms
allegations included irthe variousRepliesfiled separately by several of the named Defendants
SeeDocket No. 185Plaintiffs only reference Banco Popular once by name inStreReply
Currently, thisSurReplyis unopposed.

Therefore,the Complaint is to be dismissed as to Banco Popular because there are no
allegations as to standingnder Article Il of the United States Constitution as no Plaintiff is

specified as having a mortgage contract with BaPapular.Further as tdhe sufficiency ofthe
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allegations under Rule 12(b)(6), the Complaint is to also be dismissed. Therg aienpb facts
alleged that any IRintiffs is connected to any entitlemavitrelief as there r@ no factsspecified
by any Plaintiffagainst Banco Popular. There ifadlure as to Plaintiffs hudg[ing][their] claims
across the line from conceivable to plausibkshcroft v.Igbal, 556 U.S. at 85 (2009) Further
the Complaint may also be dismisseihout prejudice under misjoinder undeul® 20(a)(1) as
there is an insufficiencgs to the facts allegetbnnecting two or more plaintifiandthe named
Defendant in thé&irst Amended ComplainThereare no “actual damages alleged” nor “additional
damages” under RESPA limited to $2000 as to the $adton228 F.Supp. at 26%30rbay, 2012
WL 13772260 at 5;.arge 839 F.3d. at 1011.
B. Scotiabank de Puerto Rico

In its Motion to Dismiss under Rule 12(b)(@efendant Scotiabankle Puerto Rico
(“Scotiabank”) allegesvhile it was included in the caption as a Defendant, there are no specific
claimsas to any specific Plaintitigainst Scotiabank in th@rst Amended Complairgnd thus the
Complaint should bedismissed See Docket No. 99.Further, Scotiabankalleges that, in
accordance with the seminkgbal case, a complaint “must contain sufficient factual matter.”
Igbal, 556 U.S. at 678Scotiabankhus states that Plaintiffs instead relyammclusory allegtions
and thereforefail to support the elementsf any state or federal claimsTILA or otherwise
Scotiabank likewise argues that in grouping all Defendants together, Pldamtifts “give the
defendant[s]fair notice of what the...claim is and the grals upon which it restsSepulveda
628 F.3d at 2&citing Twombly 550 U.S. at 555)This inappropriate groupingontravenes the

pleading standasdset forth inTwomblyand Rule 8. Most notably, Scotiabank jgiadopts and
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incorporates by reference the arguments raised by Oriental Bank and BamdarRn their
Motions to Dismis. SeeDocket Nos. 16 and 96.

In their Response in Opposition to Motions to DismBhintiffs failed to include any
factual allegationghat may relate Scotiabankwith the any of lhe claimsset forth in theFirst
Amended ComplainseeDocket No. 137.

The claim against Scotiabank is also be dismissed under the same reasoBaras0to
Popular. Those reass are: lack of standing, lack sufficiency of facts as to ike 8(a), fail to
allege entitlement of relief as there are no facts nor law specified as to Sugtiahd as to
misjoinder under Rle 20(a)(1).

C. Firstbank Puerto Rico

In its Motion to Dismiss Amended Complairbefendant Fitbank of Puerto Rico
(“Firstbank”) allegeghat Firstbank cannot address any allegatisnpposedly made against it in
the First Amaended @mplaintbecausehe paragraphs are not properly identified as required by
Rule 10(b). SeeDocket No. 103.Further,most paragraphs included in t@emplaint are simply
extensiverecitations of statutory provisions applicable to mortgage lenders and loareseimic
general® Therefore Firstbank contends thatis lack of specific allegations makésimpossible to
determine which of the named Plaintiffs has done business with, or has had theimoaedday,

Firstbank.

4 The Court notes that Oriental Bankotion to Dismiss for Failure to State a Clafited under Docket No. 16 was
filed in reference to th8econd Amended Complaimhich has since beestricken from the record under Docket No.
85. As such, Plaintiffs could argue that the discussion included in Origatk’s Motion to dismisss now moot.
However, given that Plaintiffs’ allegations in tBecond Amended Compladitl not vary greatly from those included
in the First Amended ComplainOriental Bank’s discussion ime Motion to Dismisdiled under Docket No. 16 is
still relevant to the instant case ahdsthe intervening Defendants may jaaidMotion to Dismiss

5> The Court notes that while Firstbank only mentions Plaintiffs’ faitoreomply with Rule 8(d)(1), which requires
that allegations against a palie simple, concise and diraatthe title of section Il of itdlotion to Dismiss Amended
Complaint it can be inferred that Firstbank refers to said Rule in paragraph 4 oftitsimo
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In their defense as to why the Court should grégmtMotion to Osmiss Amended
Complaint Firstbank alleges that tharst Amended Complainaibowe all, fails to state sufficient
facts thatcan lead to a reasonable conclusion that Firstbank violated any of the statutory
provisions set forth in the Complairiirstbank thus asserts that grantinghtstion to Dismiss
Amended Complain$ proper considering that tiiérst Circuithas been adamant that inclusion of
conclusory statements will not suffice to survive a motion to dismiss under Rulé6)288e
Labor Relations Division of Construction Industries of Massachusetts, Inc.aleyH844 F3d
318, 327 @uotinglgbal, 556 U.S. at 678) (“[T]he tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal conclusjoMost notably,
Firstbankjoins, adopts and incorporates by refese the arguments raised by Oriental Bank and
Banco Popular in their respectiMotions to DismissSeeDocket Nos. 16 and 96.

In their Response in Opposition to Motions to DismBhintiffs failed to include any
factual allegations which may relakérstbankwith the any of the claims and as to any specific
Plaintiff asset forth in thd=irst Amended ComplainBeeDocket No. 137.

As to Firstbank, the Court concludist dismissabf the instanfirst Amended Complaint
is appropriate pursuant to the same reastissiissal is warranteds to Banco Papar and
Scotiabank (standing,URe 12(b)(6) and misjoinder under RwW20(a)(1)).

D. Bayview Loan Servicing LLC and Lakeview Loan Servicing LLC

In its Motion to Dismiss FirsAmended Complaint by Defendants Bayview Loan Servicing
LLC and Lakeview Loan Servicing LLDefendants Bayview Loan Servicing LLC (“Bayview”)
and Lakeview Loan Servicing LLC (“Lakeview”) allege that tiest Amended Complainacks
any factual allegationthat could supportlaims against either Defenda®eeDocket No. 104.

Instead, Bayview and Lakeview claim that Plaintiffs make unsupported legausmmd wherein
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they only state that “[d]efendants did not live up to its promises of providing borroviers w
reduced loan payments and/or simply submit Plaintiffs to a lengthy Loss f\itigarocess with
no result and at the same time filing a foreclosure claim agiest.” SeeDocket No. 5 at .
Further, Bayview and Lakevieallegethree main reasons why the Court should grant their joint
motion to dismiss pursuant to Rule 12(b)(6): 1) First Amended Complaimhisjoins defendants
because it fails to allege a commnucleus of facts required to justify the inclusion of separate
claims in a single action; 2) tl&rst Amended Complairtils to meetRules 8(a) and 12(b)(6)’s
pleading standards; 3) nothing in th&st Amended Complainsuggests that al&ntiff has
standing to sue Bayview or Lakeview.

In regards to their first point, Bayview and Lakeview allege that Plairtdfse failed to
meet their burden of proof because the allegatens$orthin theFirst Amended Complairto not
establish*factual similarity in the allegations supporting Plaintiffs’ claims” and which itteen
support a finding of joinder under Rule 20(a)(1)(8geVisendj 733 F.3d at 870. Further, both
Defendants claim that thieirst Amended Complairguggests that Plaintiffs’ loans arose out of
individualized loan modificatiomand thus joinder is ngtermissible See generallyDocket No. 5
at 2527. Bayview and Lakeview also allege that Plaintiffs canaoid have notfontendedhat
Defendants “acted in concerntd cause Plaintiffs’ supposed injuri€SeeRivera v. Puerto Rico
Metropolitan Bus Authority2016 WL 1599975, at *1 (D.P.R. 2016)(“[M]erely alleging that
Defendants conspired arattedin concert in a conclusory manner does not meet treagihg
requirement of Fed. R. Civ. P.8(a)(2)").

In regards to their second point, Bayview and Lakeview contend that Plainiliéfd tia

comply with Rule 8(a) by not providintacts thatmay state a claim which warrants reliSkee

5 Lakeview and Bayview also note that Plaintiffs failed, as requiredubs F0(b) of Federal Rules of Civil Procedure,
to number the paragraphs of theirst Amended @mplaint See Docket No. 104 at 2 n. 1.
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Docket No. 104 at 3. Moreover, Bayview and Lakeview claim thaFitst Amended Complaint
also fails to meet this Rulley only providing conclusory statements, knowing full well that the
First Circuit has reiterated that a complaint must contain more than just “baldioasser
unsupportable conclusions, periphrastic circumlocutions,” to survive a motion to didoism)

83 F.3d at 3.

Defendants state that Plaintifissteadassert “nothing more than generic, unsupported
allegations regarding unidentified ‘defendants¢emmpanied by legal conclusions thahid
‘defendants’allegedly failed to modify unspecified plaintifffreortgage loans.” Docket No. 104 at
3. DefendantBayview and Lakeview also argue that Plaintiffs cannot hope to satisfy Ruls 8(
pleading standard bgrouping the Defendantasa complaint “must ‘at least set forth minimal
facts as to who did what to whom, when, where, and Wwiry,order to providelefendants with
fair notice of claims against theRuizRosa v. Rullan485 F.3d 150, 154) (1st Cir. 2007).

Finally, in regards to their third claim, Defendants Bayview and Lakevieweatigat
Plaintiffs lack standing to sue either entity. Bditefendantscontend that no Plaintiff has
established an injury “traceable to the purpdrtconduct of any specific defendants, let alone
Bayview or Lakeview. Indeed, plaintiffs nowhere allege that Bayview orJiekeserviced any
of their loans, much less failed to modify any of their loans.” Docket No. 104 at 5.

In their Response in Opposition to Motions to DismBkintiffs failed torefer to any
factual allegationsrom the Complaintthat may relate Bayviewr Lakeviewwith the any of the
claims set forth in th&irst Amended ComplainSeeDocket No. 137. Bayview and Lakeview
then filed aReply In Support Of Motion To Dismiss First Amended Complaint By Defendaivie\B
Loan Servicing LLC And Lakeview Loan Servicing Mkerein it stated that PlaintifffResponse

failed to address both Defendants’ claims regarding Plaintiffs’ faituadress the allegation of
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not satisfyingthe TwomblyandIgbal pleading standardsnisjoining parties and lack of standing
to bring suit.SeeDocket No. 163Bayview and Lakeview further claitiat Plaintiffs’ failed to
include allegations thatwould validate further leave to amend their Complaintherefore,
Bayview and Lakeview assert thiae First Amended Complairghould be dismissedPlaintiffs’
filed Plaintiffs’ Sur-Reply To Reply To Motion In Opposit[ijon To Motion To Dismiss Filed By
Defendants(Docket Nos. 150, 151, 163, 164 & 168)erein Plaintiffs’ refute in general terms
allegations included in the variolepliesfiled separately by several of the named Defendants.
SeeDocket No. 185. Plaintiffs only reference Bayview and Lakeview once b nartheSur-
Reply

Consequently, Plaintiffs do not identify the defendants Bayview nor Lakeview eor ar
there are facts provided “showing the pleader is entitled to relieféer Rile 12(b)(6) Twombly
550 U.S. at 555. There 8mply no factual scenario alleged as to defersiantraise a right to
relief above the speculative level on the assumption that all allegations in tipta@drare true”.
Id. The Court does not identifiactsas to“who did what to whom, when, where, and Wwhiy
order to provide defendants with fair notice of claims against tRemzRosa v. Rullan485 F.3d
150, 154) (1st Cir. 2007)The Court also understands that because there is no identifichtion o
any Plaintiff with defendant Bayviewr Lakewiew this also constitutdsoth a lack of standing
under Atrticle 11l of the United States Constitution and a misjoinder undier Z20(a)(1).

E. Banco Santander Puerto Rico

In the Santander Motion to Dismiss Firstmended Complaint and Joinder to Motions to

Dismiss Filed by Cdefendants Defendants Banco Santander Puerto Rico and Santander

Financial Services, Int.(collectively, “Santander PR”), move to dismiss the First Amended

7 Santander Financial Services, Inc. conducted business as Island Finance, ®efeméant in the instant case, until
June 30, 20175eeDocket No. 107 at 1 n. 1.
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Complaint with prejudicandjoin several motions toisimiss filed by cedefendants in the case at
bar.SeeDocket No. 107.

Santander PR states that “instead of clogging the docket with similar argufoents
dismissal, for the sake of judicial economy, and to spare the court’s time and resantasder
joins the Motions to Dismiss filed by Oriental, Popular, Scotiabank, Bayview akevieav,
adopting all of their arguments as if fully set forth herefdgeDocket No. 107 aP; see also
Docket No. 16, Docket No. 96, Docket No. 99, Docket No. 104.

Lastly, Santander PRtates that thé&irst Amended Complairfails to include a single
allegation against Santander RRd that no Rintiff has stated any type of relationship with
Santander. Thus, Santander asks the Court to dismisgshdmended Complaint

In their Response in Opposition to Motions to DismBhintiffs failed to include any
factualallegationsthat may relate Santander PR with the any of the claims set forth iRirte
Amended ComplainseeDocket No. 137.

The Court thereforelismisseghe Complaint for the same reasons as to Banco Popular,
ScotiabankBayview and Lakeview.

F. Wells Fargo & Co.

In its Motion to Dismisg=irst Amended Complairfor Lack of Subject Matter Jurisdiction
by DefendantdNVells Fargo & Ca. Defendant Wells Fargo & C¢:WFC”) alleges thathis Court
lacks subject matter jurisdictipneither general nor specifieyer WFC and the Complaishould
be dismissed pursuant to Rule 12(b)(ZeeDocket No. 108. Most notably, M alsojoins the
Motions to Dismispursuant to Rule 12(b)(1) and 12(b)(6) filed by Bayview Loan Servicing LLC

and Lakeview Loan Servicing.C. SeeDocket No. 104.
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To establish the Court’'s personal jurisdiction over a party, Plaintiffs natisfysboth
Puerto Rico’s longarm statute and the Due Process Clause of the Fourteenth Amendment.
NegronTorres 478 F.3d at 24 (citingwiss Am. Bank274 F.3d at 618PuertoRico’s longarm
statue confers Puerto Rico’s courts with jurisdiction over a-resident defendant if said
defendant either “(1)[tjransacted business in Puerto Rico personally or thnowgjest”; or (2)
“participated in tortuous acts within Puerto Rigersonally or through his agenid. (quoting
P.R. Laws Ann. tit. 32, App. lll, R. 4.7(a)(1)).

Under the Due Process Clause, a plaintiff must prove the existence of edbiic s
general jurisdictionHarlow v. Children’s Hosp.432 F.3d 50, 57 (1st Cir. 2005). Tkhey factor
in determining whethethere exists personal jurisdiction is “the existencgrmhimum contacts’
between the nonresident defendant and the foruich.” These*minimum contacts” with Puerto
Rico must comportvith the“traditional notions of fair play and substantial justice” and be stibje
to the Court’s jurisdictionSee Intl Shoe Co. v. Wash. Office of Unemployment Comp. &
Placement326 U.S. 310, 316 (1945).

Specific jurisdiction over a nonresident defendant exists “wtherecause of action arises
directly out of, or related to, the defendant’s forbased contactsUnited Elec., Radio & Mach.
Workers of Am. v. 163 Pleasant St. Cp@60 F.2d 1080, 10891 (1st Cir. 1992). The First
Circuit divides specific jurisdiction into a tripartite analysis: relatednessopefg availment,
and reasonablenesSeePlatten v. HG Bermuda Exempted L#37 F.3d 118, 135 (1st Cir. 2006)
(internal citation omitted). The First Circuit also states that “[a]n affirmative findimeach of the
three elements.. is required to support a finding of specific jurisdictiorPhillips Exeter

Academy v. Howard Phillips Fupnd96 F.3d 284, 288 (1st Cir. 1999).
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With regards to the first requirement, the First Circuit has emphasized tlsatioauis
central to a relatedness finding. This means that “[tlhe relatedness requiiemen an open
door; it is closely red, and it requires a showing of a material connection.... A broaddbut
argunent is generally insufficierit NegronTorres 478 F.3d at 25 (quotingarlow, 432 F.3d at
61-62) (internal citations and quotations omitted). In essence, the relatedniessdfetates that
the Court must “ask whether the claim that undergirds the litigation directlysrétate arises out
of the defendant's contacts with the foruihillips Exeter Academyl96 F.3d at 288.

In the case at bar, the relatedness element requires a “nexus” between defendants’ contacts
with Puerto Rico and plaintiffs’ injury “such . . . [that] the litigation itselfosirideddirectly on
those activities.Mass. Sch. Of Law at Andover v. Am. Bar Ass4® F.3d 26, 34 (1st Cir. 1998).
Plaintiffs here allege that DefendawtFC, in conjunction with the other named Defendaigs,
liable for illegal foreclosures and/ or sought modificationsPiaintiffs’ loansin Puerto Rico
However Plaintiffs presented niactualallegations osuch miscondudty WFCto at least create
a factual controversy as to the sworn statements of WFC or as proof of the miscdMIEE.

Further, the relatedness inquiry in the current claim concerns whWgEs contacts with
Puerto Rico were the “cause in fact” and “legal cause” of Plaintiffs’ cause of abiass. Sch. of
Law, 142 F.3d at 3internal citations and quotations omittedurther the First Circuit has
repeatedly stated that, specifically in a claim such as the preasatcause in fact refers to
whether “the injury would not have occurred ‘but for the defendant’s festate activity”
whereas legal cause refers to whether “the defendars®ite conduct gave birth to the cause of
action.” Callahan v. Harvest Bd. Interninc., 138 F.Supp.2d 147 (D. Mass. 2001) (citihgss.

Sch. of Law142 F.3d at 35 (internal citations omitted)).
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Plaintiffs, however cannot establish that the injury thagcribe to Defendant WFC'’s
actions occurred becaug¢FC does not conduct any business in Puerto FeeDeclaration of
Rachelle M. Grahangt 2 5,filed under Docket No. 108. The First Circuit has been clear that it
“reject[s] the exercise of personal jurisdiction whenever the connection Imetiveecause of
action and the defelant's forursstate contacts seems attenuated and indirdaited Elec, 960
F.2d at 1089Here, Plaintiffs, assuch do not provide any specific evidence which proves that
WFC's in-state conduct gave rise to Plaintiffs’ claieeDocket No. 108 at 5.

Consequently, Plaintiff&il to surpass the relatedness test, as WFC’s contacts with Puerto
Rico were not the proximate cause of Plaintiffs’ injuri&se Burger King v. Rudzewie1 U.S.

462, 486 (2003) (“The “guality and nature” of an interstate &rethien may sometimes be so
“random,” “fortuitous,” or “attenuated” that it cannot fairly be said that thentiatedefendant
‘should reasonably anticipate beihguledinto court’ in another jurisdiction.”) (internal citations
omitted). Therefore in the case at bar, Defendants’ contacts with Puerto Rico do not reach the
requisite threshold, as there is no-State conduct” forming “an important, or at least material,
element of proof.'United Elec, 960 F.2d at 1089.

Moreover, Plaintiffs cannot establish that WFC “purposefully” directed &iesviowards
Puerto Rico sufficient enough for it to be called into court in Puerto RV does not supply
goods nor does it render services in Puerto Rico. It likewise has no employeedonRteeeand
is not registered to conduct business in Puerto FieeDocket No. 108 at Gsee alspDocket No.

108-1 at 2 157. WFC does not provide nor does it service any mortgage loans in Puerto Rico.
Further, WFC does not perform loan modifications or foreclosure proceedings in Pigertth®
activity ascribed to it by the Plaintifféd. Thus, Plaintiffs have not met the specific jurisdiction

standard which entails that “for a state court to exercise specifidigiis, ‘the suit must arise[e]
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out of or relate[e}to the defendant’s contacts with the forum.Bfistol-Myers Squibb Co. v.
Superior Court of California, San Francisco Count37 S.Ct. 1773, 1780 (2017) (citiDgimler
AG v. Bauman134 S.Ct. 746, 749 (2014WFC clearly does not have any contacts with
forum.

Further, Plaintiffs have notsurpased the first two elements of specific jurisdictionhe
Court is not required taddress the third elementhe reasonableness teSeePrep Tours, Inc. v.
American Youth Soccer Organization (AYSED)16 WL 3746254at *3 (citing United Elec, 906
F.2d 1080, 1091 n. 11) (“Absent proof of thecessary mimum contactsfthe court]...need not
address the question of reasonablenéss.”)

On the other handgederal district courts have general jurisdiction wttbe litigation is
not directly founded on the defendant’s forbassed contacts, but the defendant has nevertheless
engagedn continuous and systematic activity, unrelated to the suit, in the forum shiégron-
Torres 478 F.3d at 25 (citingJnited Elec, 960 F.2d at 1088). PlaintiffsComplaint which
mentiors WFC only in the caption of the case at bdoes not support a finding of general
jurisdiction related to WFC's contacts in Puerto Rico as Plaintiffs have providedfaxiual
statementghat WFC, even if theyare located inCalifornia had any contacts witRlaintiffs in
Puerto RicoFor example, not even phone records or even client compi@nmtdlaintiffsstating
that WFC had contacts with Plaintiffs are found in the Complaint to prove that the Court should

exercise generdlirisdiction overWFC.

8 The Court notes that in footnote 1 of Docket No. 108 at 7, WFC also explainecehoee ©f process on WFC is

also insufficient pursuant to Fed. R. Civ. P. 4(k) “Rule 4(k)". In thé¢inpemt part, Rule 4(k)(1) states th@s]erving a
summons or filing avaiver of service establishes personal jurisdiction over a defendanivh@)s subject to the
jurisdiction of a court of general jurisdiction in the state where thedistrurt is located.” Fed. R. Civ. P. 4k)(A).

In essence, this Rule asserts that a-mesident defendant may be summoned to the Court under the premise of
personal jurisdiction if the Court of the Commonwealth of Puerto Rico basra jurisdiction over the party.
However, as this Court does not have general jurisdiction over WIBQ{iffs is barred under Rule 4(k) to attempt to
grant the court with personal jurisdiction over WFC.
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Furthermore, lte Supreme Court has repeatedly stated that a “corporate personality is a
fiction.” Int'l Shoe Co, 326 U.S. at 316-317. As such, the Supreme Court has likewise stated that:

To saythat the corporation is so far ‘present’ there as to satisfy due process

requirements, for purposes of taxation or the maintenance of suits against it in the

courts of the state, is to beg the question to be decided. For the terms ‘present’ or

‘presence’are used merely to symbolize those activities of the corporation’'s agent

within the state which courts will deem to be sufficient to satisfy the demands of

due process. Those demands may be met by such contacts of the corporation with

the state of the fora as make it reasonable, in the context of our federal system of

government, to require the corporation to defend the particular suit which is
brought there.

The SupremeCourt hasalso held that theparadigmforum for the exercise ofjeneral
jurisdiction for a corporation [is] ... one in which the corporation is fairly regarded as at’home
Goodyear Dunlop Tires Operations, S.A. v. Brow64 U.S. 915, 924 (2011MHere, Defendant
WFC alleges that “homg” and their principal place of busssis California, notwithstanding the
company isorganized under the laws of Delawas@eDocket N0o108-1 at 1 Further, othing in
the record reflect8VFC'’s intention to establish systematic ties with Puerto Rldws, Plaintiffs
fail to establish tb systematic tiesecessary to grant the Court with general jurisdiction over
WFC.

In their Response in Opposition to Motions to DismBRintiffs failed to include any
factual allegationshatmay relate VFC with the any of the claims set forth in tRest Amended
Complaint. SeeDocket No. 137WFC then filed aReply In Support Of Motion to Dismiss First
Amended Complaint For Lack Of Personal Jurisdiction by Defendant Wells Fargo gt&mgthat
Plaintiffs’ failed to address in ilRespons&/FC’s claims that the Court lacks personal jurisdiction
over WFC SeeDocket No.164. WFC thus contends that by failing to address said argument,

Plaintiffs’ have conceded pursuant to Local RuleTierefore, theFirst Amended Complaint

should be dismisskewith prejudice.Plaintiffs’ filed Plaintiffs’ Sur-Reply To Reply To Motion In
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Opposit[ijon To Motion To Dismiss Filed By Defendafd®cket Nos. 150, 151, 163, 164 & 168)
wherein Plaintiffs’ refute in general terms allegations included in the waR#lies filed
separately by several of the named Defendéd¢eDocket No. 185. Plaintiffs only reference
WFC once by name in tigurReply Currently, thisSurReplyis unopposed.

Hence, the Court lacks personal jurisdiction as Plaintiffs have not showfc@macts”
with WFC in this jurisdiction and further there is no general jurisdiction fdlctdesl by Plaintiffs
in their answer to WFC lack of jurisdiction clainfdaintiffs have the burden to prove jurisdiction
once defendant properly has challenged personal jurisdiction. Plaintiff ranrersaed the issue.
The Court further finds uredt Rule 12(b)(6) that there is an insufficiency of facts alletgejistify
a remedyas to WFC nor is there standing to sue under Article Il of the United States
Consittution, as stated in the Court’s dismissal as to Banco Popular.

G. Roosevelt EEO PR. Corp., Roosevelt Cayman Asset Company II, and
Rushmore Loan Management Services

In theMotion to Dismiss the First Amended ComplaiRoosevelt REO PR. Corp. (“‘REO
PR”"), Roosevelt Cayman Asset Company Il (“Cayman”) and Rushmore Loangktaeat
Services (“Rushmore”) move to dismiss this action with prejudice becauS®thplaint fails on
four counts: 1) fails to state any claim for relief; 2) Plaintiffs lack standing to €@ RR
Cayman and Rushmqr8) Defendants arenisjoinded and 4 the First Amended Complains
procedurally defectiveSeeDocket No. 110.

In regards to the first flaw, REO PR, Cayman and Rushmore contenddh@omhplaint
fails to state any claim for relief, or include any factual allegatitvas can helpthe above
mentioned Defendants determine what allegations are being brought agamstAthé¢hree
Defendants also claim tha®laintiffs thus fail in providing the bare minimum pleading

requirements set forth ilgbal, 556 U.S. at 678, and since reiterated by the First Circuit such as in
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Proal v. J.P.Morgan Chase Bank, N.XO1Fed. Appx 12 (1st Cir. 2017) anth re Curran 855
F.3d 19 (1st Cir. 2017 )Further, the Deferahts claim that without this “basic information,” it is
impossible to determine what allegations retatREO PR Cayman and Rushmore versus what
allegations pertain to the other named Defendants in the case.

In regards to the second flaw, REO PR, Cayman and Rustaversthat no Plaintiff has
stated in the Complaimavingsuffereddamages as a result of any action by any offtreestated
Defendats. The three Defendant corporati@xglain that thé-irst Amended Complaihécks any
allegations stating that a Plaintiff's loan were serviced or modifiednyyof them The above
mentioned Defendants claim thaig lack of specificity is sufficient proof faaid Defendants to
argue that Plaintiffs lack standingpder Article 11l of the United States Constitutiaato claims
against themSeeDocket No. 110 at 2Accordingly, they state that the Court should dismiss the
First Amended ComplaintSeeHochendoner v. Genzyme Cqr@23 F.3d 724, 73Q1st Cir.
2016)herein the First Circuit stated that “[jJust as the plaintiff bears the burtigausibly
alleging a viable cause of action... so too the plaintiff bears the burden of pleactimgdécessary
to demonstrate standings no damages are alleged as totiheet corporationginternal citations
omitted).

Regarding theFirst Amended Complaint’shird purported flaw,Defendants REO RP,
Cayman and Rushmootaim that allDefendants in the instant case are misjoined. Firtsidy all
assert thatPlaintiffs allegations are so obscure, that it is impossible terohme which
allegations stemrém similar transactions and which do nB®(EO PR Cayman and Rushmore
argue that Plaintiffsnsteadseem to have included Defendants “witijyly”. As such, Plaintiffs
included “loan servicers (like Rushmore) and banksbut also entities that are not engaged in

Puerto Rico’s loan industry (...Wells Fargo & Co.) and others that do not issue or handlatloans
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all (the Tax Free Puerto Rico Target Maturity Fund, Inc.).tk& No. 110 at 3dence, according
to REO PR, Cayman and Rushmore, the @adsardoes not involve common questions of Jaw
and thuDefendantare misjoinedinder to Rule 205eeCruz 699 F.3d at 569.

Finally, the fourth fatal flaw that Defendants RIP®, Cayman and Rushmore contend is
the fact that th&€omplaintfails to comply with the requirements set forth in Ru&a)(2), 9(b)
and 10(b).For example, lathree Defendants allege that Plaintiffs failed to comply virilie
8(a)(2)'s “short and plaistatement of claimtequirementSeeFed. R. Civ. P. 8(a)(2)urther,
REO PR, Cayman and Rushmore argue thatirst Amended Complairghould be dismissed
becausepartiesthat alleged fraudmust, pursuant to Rule 9(b), be specific and detailed in their
allegationsand here, Plaintiffs have faildd plead the elevated factual standard required under
fraud allegations. SeeMulder, 865 F.3d at 21 (quoting.S. ex rel. Heinmauta v. Guidant
Corp., 718 F.3d 28, 34 (1st Cir. 20)3)astly, Defendants clai that Plaintiffs failed to comply
with Rule 10(b), whichrequiresPlaintiffs to state their claims in numbered paragraj@eeFed.

R. Civ. P. 10(b)Accordingdy, al of these procedural deficiencijeshould be sufficient to dismiss
theFirst Amended Complaint

In their Response in Opposition to Motions to DismBhintiffs failed to include any
factualallegations thatnay relateREO PR, Cayman or Rushmore with the any of the claims set
forth in theFirst Amended ComplainBeeDocket No. 137.

For the reasons sebifth above, under Rule 12(b){@hat is failure to set forth sufficién
facts as basis for any clairack of constitutionalstandingunder Article 11l of the United States
Constitutionand non compliance with iR 8(a)(2),10(b), and 9(b)-that is fraud specificity
elevated factual standarthe Court grants dismissal as to Defendants REO PR, Cayman and

Rushmore.
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H. RNPM, LLC and TRM, LLC

In the Motion to Dismiss and Joinder to Motions to Dismiss by Banco Popular and Lime
Residential tha=irst Amended ComplainDefendants RNMP, LLC (“RNMP”) and TRM, LLC
(“TRM”) join, adopt and incorporate by reference all arguments set foklbtion to Dismiss the
Complaintfiled by Banco Popular under Docket No. 3&eeDocket No. 113 at 2.

DefendantsRNMP and TRMcontend that Plaintiffs lack standing to file suit against
RNPM and TRM because the Complaint fails to establish any facts which maysdatethat a
Plaintiff had a relationshipwith either RNMP or TRM sufficient t@ssociatePlaintiffs with
standing against either DefendaDefendants RNMP and TRM also state that Plaintiffs failed to
comply with Federal Rules of Civil Procedure 8(a), 9(b) and 10(b). This anabrsasng to the
fact that theFirst Amended Complairfails to provide notie to Defendast RNMP and TRM
included, as tespecific facts or actions that may infortimeem as tothe violation of law Both
Defendants also state thBtaintiffs fail to state with particularity wibh scenarios constituted
fraud, and finally RNMP and TRM alsexplainthat by not numbering the claims in tRest
Amended ComplainPlaintiffs failed to comply with Rule 10(bAs averred byRNMP and TRM,
all of these procedural deficits should sufficedismiss theFirst Amended ComplainBeee.g.,
Silverthorne v. Yeamar668 Fed. Appx. 354, 355 (11th Cir. 201@uotingIgbal, 556 U.S at
687) (The pleading requirements of Ru¢b) for claims involving fraud or mistake do not allow
a plaintiff to’ evade the less rigigthough still operative-strictures of Rule 8.™).

Defendants RNMP and TRM also claim that Plaintiffs failed to state a claim fohwhic
relief can be granted and thieirst Amended Complainshould likewise be dismissed for
misjoinder of parties.Both corporationsontend that thiglow occurred asPlaintiffs failed to

provide a vat claim for relief as well ato clarify how the claims arise from the same transaction
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as required by Rule 20(a)(3ee generallyKalie v. Bank of Americ&orp. 297 F.R.D. 552, 557

(S.D. N.Y. 2013) (“These plaintiffs have failed altogether to allege thatthdoans arise out of

the ‘same transaction, occurrence, or series of transactions or occurrencesiirasl t&g Rule
20(3(1).”) RNMP and TRM thusask the Court to dismiss the Complaint agdineimpursuant to

Rule 21.1d. (quotingDeskovic v. City of Peekskib73 F.Supp.2d 154, 161 (S.D. N.Y. 2009) (“If

a court concludes that defendants have been improperly joined under Rule 20, it has broad
discretion under Rule 21 to sever parties or claims from the action.”))

Moreover, RNMP argues that Plaintiffs lack personal jurisdiction pursuant to Rule
12(b)(1 since Plaintiffs have failed tshowhow their claims could assert the minimum contacts
requirementfor specific jurisdictionover RNMP, whichis a Nevada registered Limited Liability
Company with its principle placgf businessn Las Vegas, Nevad&NMP is not registered under
the laws of the Commonwealth of Puerto Rico and is a “foreign entity” accordingt tdcA 164
of 2009 SeeDocket No. 113 at 4. RNMP therefore states that Plaintiffs do not have personal nor
general jurisdiction since RNMP is riatt home” in Puerto Rico. The Court agrees with RNMP’s
argument.While the First Circuit has not expressly ruled as much, other Circuits, asuthe
Ninth Circuit, have ruled that in order to exercise jurisdiction over a corporaticonticts must
be “at home."See, e.g.Martinez v. Aero Caribbearv64 F.3d 1062 (9t@ir. 2014) (wherein the
Ninth Circuit held that irstate service of process was not sufficient under due process clause for a
court to have personal jurisdiction over the corporatiGuarthermore, “[a] court may exercise
general personal jurisdiction over a corporation only when its contacts ‘réneleseintially at

home’ ”. Id. at 1064. Defendant RNMP thus wishes to join and incorp@aiegal arguments
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related to lack of personal jurisdiction set forth inkhation to Dismisdiled by Lime Residential,
Ltd. under Docket No. 102.SeeDocket No. 113 at 4.

In their Response in Opposition to Motions to DismBhintiffs failed toinclude any
factualallegations which may relate RNMP and TRM with the any of the claims set fortk in th
First Amended ComplaineeDocket No. 137.

The Court prefers tdismiss the instant case undar&12(b)(6)and lack of specificity as
to Rule 9(b.

I. James B. Nutter & Company and Federal National Mortgage Association

As for bothJames B. Nutter & Company and Federal National Mortgage Association’s
Motion to Dismiss and/or Strike, ort&y Plaintiffs’ First Amended Complaint(hereinafter
referred toas “JNBC” and “Fannie Mae” respectivighallege while they are included in the
caption as Defendants, there are no specific claims against either DefendarkiisttAenended
Complaint and thus the Complaint should be dismiss8de Docket No. 114. Furthermore,
Defendants JNBC and Fannie Mae move to join Oriental Bank and Banco Popular's motions to
dismiss pursuant t®efendants James B. Nutt& Company And Federal Nation&lortgage
Association’sMotion to Join Defendants Oriental Bank Puerto Rico And Banco Popular Puerto
Rico’sMotions b Dismiss SeeDocket No.115.

In regards to most of its claim3NBC and Fannie Mae uiee same rationale as many of
the abovementioned Defendantsirstly, JNBC and Fannie Mae state th&faintiffs First
AmendedComplaintfails at all levels to meet the pleadirgquirementsset forth in Rule 8 and

Rule 12(b)(6)as to both defendants essence, both Defendants echo whatCourtof Appeals

9 The Court notes that Docket No.102, which Defendant RNMP seeks to joinvais shtheir Motion to Dismiss
filed under Docket No. 113, reports th@ldwing notice in the Docket: “FILED IN ERROR Incorrect PDF.” Lime
Residential Ltd. refiled theiMotion to Dismiss First Amended Complaatday later under Docket No. 119.
Considering Lime Residential Ltd.Mdotion was refiled due to a technical errtie Court treats RNMP’Botion to
Dismissas a desire to join Lime Residential Ltd.’s subsequent correctly fildidm®he Court authorized the Motion
to Dismiss and will not consider the previous as there is a note of “Filadari.E
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hasrepeated several times throughout isler plaintiffs will not havea plausible case for relief

if they only include a formulaic recitation of the elements of a cause of actiBodriguez-
Lebron v. Centro Medico del Turabo, In2016 WL 9460001, at 2 (citingwombly,550 U.S. at
555). Significantly, the First Circuit has stressed thatadorned factual assertions as to the
elements of the cause of action are inadequenalbertRosa v. FortundBurset 631 F.3dat
596. “Specific information, even if not in the form of admissible evidence, would likely be
enough at [the motion to dismiss] stage; pure speculation is ndt.For this reasonmerely
parroting the elements of a cause of action is insuffic®ctasieHernandez 640 F.3d at 12
(citing Sanchez v. Pereir@€astillo, 590 F.3at 49.

Both Defendantsalso contend that Plaintiffs’ clasdlegations should be dismissed.
Specifically, JNBC and Fannie Mae attest that Plaintiffs do not meet the fpireaitce”
standard set forth in Rule 23(b) because Plaintiffs have failed to show how they have one
common issuekFurther individualizedactions against Defendamtsmain, which mga overcome
alleged common issué8 Further, both Defendants claim that since Plaintiffieéato provide
details regarding class members, such as dates of foreclosuresvantehortgage documents,
the alleged class action would instead turn into multiple “tmiais.” Docket No. 1141 at 8.
Similarly, Circuit courts have typically rejectddESPA and TILA class action certifications
because they have presented c#isatare best assessed independei@be generallyBenavides
v. Chicago Title Ins. Cp63 F3d 699 (5th Cir. 20)1 Howland v. First American Title Ins. Co.

672 F.3d 5257th Cir. 2012; Stout v. Byrider228 F.3d 709 (6th Cir. 2000).

10 In regards tahis, INBC and Fannie Mae repeat Banco Popular's argument regandirmisjoinder of parties.
JNBC and Fannie Mae recognize that although Banco Popular framed theindeisgrgument pursuant to Rule 20
and Rule 21, the same rationales apply when attegip dismiss the Complaint pursuant to Rule28eDocket No.
1141 at 7 n. 6; Docket No. 96 at-144; see alspthe rationale used by Defendant Banco Popular regarding misjoinder
of Defendants and PlaintiffsuprasectionA of Part 11l of this Opinim and Order. The Court clarifies that the remedy
as to misjoinder is not a dismissal with prejudice but a dismissal withejuidpe reversing the consideration with
other plaintiffs.
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JNBC and Fannie Mae alsmntend as do many of the Defendants in their respective
Motions to DismissthatPlaintiffs lack Aticle 11l standing. Both Defendants emphasitieatthe
same as alaintiff must demonstrate that they meet the standing requirements, so too must a clas
surpass the standing requisit8ge, e.g. Simon c. Eastern Kentucky Welfare Rights Organijzation
426 U.S. 26, 39 n. 20'That a suit may be a class action, adds nothing to the question of
standing, for even named plaintifisho represent a classnust allege and show that they
personally have been injured, not that injury has been suffered by other, unidenéfidzers of
the class”) Moreover the Suprem€ourt has been clear that a violation tstauory right is not
sufficient to prove that a person, and rWess a member classyffered annjury as a result of
said violation. Se&pokeo, Inc. v. Robind36 S.Ct. 1540, 1549 (2016), a plaintiff doest
“automatically ...[satisfy] the injuryin-fact requirement whenever a statute grants a person a
statutory right and purports to authorize that person to sue to vindicate that riglobins Bould
not ... allege a bare procedural violation, divorced from any concrete harm, ang theisfjury
in-fact requirement

Next, Defendants JNBC and Fannie Mae state that Plaintiff's TILA and RESitsdiail
as matter of state law. Apart from Defendants allegatithat Plaintiffs failed to include any
concrete examples of how any of the Defendants violated those stBtetesdantsINBC and
Fannie Mae mostlypasetheir arguments on the fact that any claimgsuantto the above
mentionedstatutes are timbarrel.

In terms of the firshamed Plaintiff, LilliamGonzalez Defendants JBNC and Fannie Mae
argue that her mortgage was executed in 1998, almost twenty yeaB&eaDocket No. 1141 at
11. Furtherto be eligible to sue for damagasder TILA Plaintiff must file her suit within one

year from the date of violation. Otherwise, the Court should dismiss her compkeha5 U.S.C.
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§ 1563(f). At mostPlaintiff Gonzaleawould have three years after the issuance of creditsee
alsg Philibotte v. Nisource Corporate Services C893 F.3d 159 (1st Cir. 2015) (holding that
Philibotte’s claims under TILA were barred by the statute of limitations aniabte tolling of
TILA limitations was not justified).

Hence, PlaintiffGonzales claims havesurpassed both possible statutes of limitations.
This is especially true considering that Hg] limitations clock began to tick when the loans were
consummated, that is, the day after the parties became contractually’b@ardbva v. Banco
Bilbao Vizcaya de Puerto Ricor3 F. Supp2d 133, 136 (1999%kee alspDryden v. Lou Budke’
Arrow Finance Ca. 630 F.2d 614, 646 (8th Cir. 198@holding that the transaction was
consummated when plaintiff signed mortgage noRintiffs mention briefly thatequitable
tolling statues are applicable to their cadewever, plaintiffs must still exercise reasonable
diligence in discovering that they have been the victims of frabdlois v. Dime Sav. Bank of
New York, FSB128 F.3d 20, 26 (1st Cir. 1997). Here, Plaintiffs, including-fisshed Plaintiff
Gonzalez have failed to do the sanamd furthermore failed to provide any factdated toany
instance of frauavhich may prove that equitable tolling is justified

Plaintiffs’ RESPA claimslsofail becausePlaintiffs did notinclude factual allegations to
support any REPSA violations by JNBC or Fannie Mae. PursuatitetdlILA claims, both
Defendants claim that the RESPA claims are {imaged since the statute provides that plaintiffs
have ondo threeyeas to file the respectivelaimsfrom the date of the loan agreement signature
Seel5 U.S.C.A. 81640(e). In essence, Courts tend to “inteffitet beginning of the tolling
period] ... to mean the date of the relevant closin@glemmons v. Mortgage Eleohic

Registrations Systems, In2014 WL 12013437, at *5 (9th CR2014). Nonetheless, regardless of
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which RESPA provision Plaintiffallege all their claims are timbarred since the mortgage of the
Plaintiff Gonzaleavas in 1998.

Likewise, dfendantsJNBC and Fannie Mae also allege that Plaintiffs reference
throughout their Complaint, albeit indirectijpat Defendanhave violated the Home Affordable
Modification Program (HAMP) provision§eeDocket No. 5 at 31However,Defendats JNBC
and Fannie Mae&ontend that Plaintiffs cannot include such allegations in their suit because
HAMP provides no private right of action. The Court agrees with JNBC and Fannie Mae’s
argumentsSee Fried vJP Morgan Chase & Cp850 F.3d 590, (3rd Cir. 2017) (citiRuzz v.
Chase Home Fin., L.L.C.763 F.Supp.2d 1116, 1123 (D. Ariz. 201X)Even assuming
thatHAMP guidelines encourage lenders to provide [certain benefits] to their debtoesistim®
authority for the proposition th&AMP or its reulations or guidelines create
aprivateright of actionagainst lenders who begin foreclosure without doing so.”)

Similarly, defendants JNBC and Fannie Mae argue that Plaintiff's brefcbntract
claims fail outright because Plaintifffoes not plead an enforceable contract. Batfiendants
plead similar argument® previously stated claims by other Defendants in the instant-tase
essence, JBNC and Fannie Mae allege Biaintiffs “have not only failed to allege a valid
contract,but theyhave also failed to allege that they had any contract with Fannie Mae or JBNC
and that either party breached that agreement.” Docket No. 114-1 at 15.

Plaintiffs, however,claim that a “valid” contract wagnactedbetween Plaintiffs and
Defendantsthrough the modification of Plaintiff's mortgage duéseDocket No. 5 at 25.
Defendants JNBC and Fannie Mae argue Blaintiffs cannot assethat a breaclof-contract

occurred simply because their “expectations” regarding the contract were. unkestise,

11 Seethe rationale used by Defendant Banco PopalaountePlaintiffs’ breachof-contract allegationsupra
sectionA of Part Ill of this Opinion and Order
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DefendantsINBC and Fannie Mmaallege that Plaintiffs failed to pledacts thatcan link the
alleged breaclof-contract with the injurieshey sustained as a result of said breasid said
claims should therefore be dismissddhe First Circuit has beeconsistent instating that the
damages souglity the alleged wrongful act do not affect the contract but is limited to damages
See Jakobiec v. Merrill Lynch Life Ins. Cé11 F.3d 217, 224 (1st Cir. 2013)(quotiRgbert E.
Tardiff, Inc. v. Twin Oaks Realty TrugB0 N.H. 673, 679 (N.H.1988)) (“A defendant
who breaches contractis only liable for thedlamagegsausedy its breach... ‘[O]ne who claims
damages [fobreachof contrac} ... must, by a preponderance of the evidence, show that the
damages he seeks were caused by the alleged wrongful act’ ”).

Plaintiffs also bring supplemental jurisdiction claims relateddbNo. 184 of August 17,
2012 andAct No. 169 of August 92016 as vell as purported violations to Articles 1802 and
1803 of the Puerto Rico Civil Codélowever,JNBC and Fannie Mae contend that considering
that this Court should dismiss all fedecdims, supplemental jurisdiction over the state claims
should not be attendeB8eel2 U.S.C. 81367(cFurthermore, INBC and Fannie Mae explain that
regardless if this Court chooses to exercise supplemental jurisdictiorthevetaims, the state
claims should & dismissed because they fail as matter of laveum, JNBC and Fannie Mae’s
allegations echo other Defendantsmments regarding Plaintiffs’ state law claitfs.

Defendants JNBC and Fannie Malsoargue that Act. Nol84and Act No. 169 were both
enactd after Plaintiffs initially filed their suit in the Court of First Instance. Théestaurtcase
was filed on March 21, 2010, while Act No. 184 was enacted on August 17, 2012 and Act. No.

169 was enacted on August 9, 2016. Docket No. 114-1 &t 24.

12 Seethe rationale used by Defendant Banco PopigardingPlaintiffs’ state law claimssuprasectionA of Part 1l

of this Opinion and Order

13 After reviewing Acts N0.162016 and 1842012, the Court notes that neither Act includes a retroactivity clause.
Also, after examining the Statement of Motives of both Acts, thet@otes that Act No. 182012 was enacted to

57



Further, his entire matter is left for the local courts to establish as the federal boultl s
not be engaged in trailblazing local lavig&eeEd Peters Jewelry Co., Inc. v. C&J Jewelly.,

Inc.,, 124 F.3d 252, 2683 (1st Cir. 1997). Notwithstanding, the Supreme Court of the United
States as well as the Supreme Court of Puerto Rico have set forth a doctrinfygandiiting

the application of new laws to already existing contracts. That is contractseiteasigned/ears
prior to the enactment of the laidouglass v. Pike County 01 U.S. 677, 687 (1879)(he true

rule is to give a change of judicial construction in respect to a statute the dasteirefits
operation orcontractsaandexistingcontractrights that would be given to a legislative amendment;
that is to say, make it prospective, but reitoactive’); Vazquez v. Moraled14 D.P.R. 822, 832
(1983).

In regards to claims und@ueto Rico’stort statute, namely ricles 1802 and 1803 ofeh
Puerto Rico Civil Code, JINBC and Fannie Mae state that Plaintiffs have faileclude specific
facts to prove how either Defendant committed tortuous acts against alaynoiffB. In essence,
JNBC and Fannie Mae state tiRdaintiffs failed to shovthree essential elements of liabilityl)
evidence of physical or emotional injury, (2) a negligent or intentional act or omigbe breach
of duty element), and (3) a sufficient causal nexus betweerinjury and defendant’s act or
omission (ie, proximate caus€) Sanchez ex rel. D.fS v. U.S.671 F3d. 86, 109 (1st Cir. 2012).
Moreover, Plaintiffs failed to comply with the oear statute of limitations since more than a
year has passed since the state court case wasSieldocket No. 114-1 at 18.

Defendants JNBC and Fannie Mae also contend that leave to amend should be denied

because all Plaintiffs’ claims either fail as matter of law, are-bareed or have failed to plead

deal with the Goldman Sachs mortgages, whereas Act NeRAB®was enacted to address the economic crisis and
provide an alternative to homeowners to avoid home foreclosure. Md&t obmtracts alleged were signed prior to
the years 2012 and 2016. Said contracts say they shakkradtected by subsequent legislation under the expo facto
doctrine unless there is a clear intent to make the law retroddtiien Pacific R. R. Co. v. Laramie C@31 U.S.

190 (1913)Kindleberger v. Lincoln National Bank55 F. 2d 281 (D.C. Cir. #8); Hiatt v. Hilliard, 180 F.2d 453

(5th Cir. 1950)Peony Park, Inc. v. O'Malley23 F.2d 668 (8th Cir. 1955)
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any particularized fact which can demonstrate how exactly JNBC or Fannienjiaedithe
Plaintiffs. JNBC and Fannie thus believe that granting a leave to aagmdis ineffective
because Plaintiffs have provided “no indication that [they]... were ready to cotddrme 8(a)’'s
requirements.Kuehl v.F.D.I.C., 8 F.3d 905, 908 (1st Cir. 1993).

Finally, Defendants JNBC and Fannie Mae invokeGb#rado Riverdoctrine wherein a
court may dismiss or stay a concurrent federal proceeding when a similaasdseeh filed in the
state court To comply withthis doctrine, a federatourt may asss factos such as the
inconvenience of the federal forum the desirability of avoiding piecemeal litigation and the
order in which jurisdiction was ¢dined by the concurrent forumsColorado River Water
Consenration Dist. v. U.S.424 U.S. 800, 818 (1976) (internal citations omittexsBe also
TranSouth Financial Corp. v. Bell49 F.3d 1292, 1295 (1st. Cir. 1998) whereinRhst Circuit
addedother factorsto the Colorado Riverdoctrine,but which this Courtunderstands areot
relatedto the current discussionother main purpose of the doctrine is to avoid inconsistent
results between the state and federal codisile not all factors must be taken into account,
JNBC and Fannie Mae allege that when applying these principles in similar sianw®s such as
the case at badistrict courts have found abstention by the federal court to be appropriate. This is
especially true considering that the state court case filed byéirsed Plantiff Lilliam Gonzalez
filed prior to the filing of the federal action and involving similar claims againsti€dviae as
those included in the federal sug,still pending at the state lev8ee generallyAmvest Corp. v.
Mayoral Army 778 F.Sup2d 187 (D.P.R. 2011) (holding that the District Cosinouldabstain
underColorado Rver from considering foreclosure cause of action since a similar state action was
pending);see alspServer v. Nation Star Mortgage, LLQ017 WL 3097493, at * 7 (D. Conn.

2017).

59



In their Response in Opposition to Motions to DismBhintiffs failed to include any
factual allegations which may relal8NC or Fannie Mawith the any of the claims set forth in
the First Amended ComplainSeeDocket No. 137JNBC and Fanei Maethen filed aJames B.
Nutter & Company And Federal National Mortgage Association’s Reply In Support Of Their
Motion To Dismiss And/Or Strike, Or Stay Plaintiffs’ First Amended Compleiarein they
stated that Plaintiffs’ failed to include in theResponseany counterarguments tiNBC and
Famie Maeés allegations Further, JNE and Fannie Mae assert that the Complaint should be
dismissed because in théResponsePlaintiffs’ failed to state a claim for which relief can be
granted Plaintiffs were misjoinedPlaintiffs failed to properly plead@ass Actionunder Rule 23
Plaintiffs failed to oppose most of INBC and Fannie Mae’s argumandsleave to amend should
likewisebe deniedSeeDocket No. 151Plaintiffs’ filed Plaintiffs’ Sur-Regy To Reply To Motion
In Opposit[ijon To Motion To Dismiss Filed By Defenda(@®cket Nos. 150, 151, 163, 164 &
168) wherein Plaintiffs’ refute in general terms allegations included in the vaRep$iesfiled
separately by several of the named DeferaleB¢eDocket No. 185. Plaintiffs only reference
JNBCC and Fannie Mae once by name inSheReply Currently, thisSurReplyis unopposed.

The Courtthereforedismisses all federal causes adtionsfor the reasons stated by
arguments including lackf dacts in the Complaint under Rule 12(b)(6); lackspécificity as to
fraud under Rle 9; lack of compliance ith the causes of action under Rule 23(b)(preponderance
standard)also TILA and RESPA claims should be assessed independently. Further thirekis a

of standing under Article Ilbf the United States Constitution as well as to the fraud allegations
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due to lack of specificity underdke 9(b) as to the Plaintiffs with INBC and Fannie Meestated
under all state causes of action are dismissetiaut prejudice’?
J. Lime Residential, Ltd.

DefendantLime Residentigl Ltd. (“Lime”) movesto dismiss this action with prejudice
based uporPlaintiffs failure to comply with Rules 8(a)(2), 12(b)(1), 12(b)(2), 12(b)(4) and
12(b)(6). SeeDefendant LimeResidential, Ltd."sMotion to Dismiss Plaintiffs’ First Amended
Complaintfiled under Docket No. 119n regards to the alleged violations of Rule 8(a), Lime
states that PlaintiffsFirst Amended Complaintonsists entirelyof incoherent allegations and
recitations of statutory law. Instead of explaining how Lime violated its pugharbdigation
Plaintiffs instead “lump together a handful of conclusory generalizatibast loan modifications
and foreclosures that are plead indiscriminately as to alindefes.” Docket No. 119 at 3.
Furthermore, Limeontendghat “Plaintiffs’ kitchensink approach to naming parties and alleging
so-called claims give no apparent consideration to presenting a manageabbettass which
common issues prevail over individual ones, as require by Fed. R. Civ. Rd28t"4. Hence,
styling the Complaint as a class action lawsuit does not relieve Plaintiffs ofdbpeansibility to
meet the pleading standamfsRule 8(a).

In regards to dismissal pursuant Rule 12(b)1) and Rule 12(b)(2), Lime states that
Plaintiffs lack both subjeanatter and personal jurisdiction. Specifically, Lime contends that
Plaintiffs lackspecificjurisdiction over Limebecause Lime is incorporated under the lawghef
Bahamas and its piiple place of business is in New York, New Yo8eeld. at 2. Likewise,
Lime explains that Plaintiffs failetb reference any activities conducted by Lime in PuRrtm,

which may suffice to grant minimum contactnd thus create personatisdiction, overLime.

¥ The Court has serious doubts as to Act 184 as the law was enacted toli&alldiban Sachs mortgages cases.
The instant cases are not related to Goldman Sachs and the law is furthepaotivetin nature. The Court leaves
these matters to local court.
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See Extreme LLC v. Extreme Electronics Corporatiag@17 WL 3098092, at *AD.P.R.
2017)Y“[T]he plaintiff must submit properly supported facts and ‘make affirmative proof [to
establish subject matter jurisdiction]lime thus contends that Plaintiffs have failed to do the
same.

In regards td_ime’s request for dismissal due to Plaintiffs’ failure to comply viRile
12(b)(6), Lime argues that Plaintiffs have failed to state a claim for whl@f can be granted.
Similar to otheDefendants’ allegations, Lime contends that Plaintiffatst Amended Complaint
lacks factual conterthatmay prove thakLime isliable. The First Circuit has repeatedly stated that
Plaintiffs must state with specificity facts which may prove that they are eligiblelief under
Rule 12(b)(6).SeeWoods v. Wells Fargo Bank, N.&A33 F.3d 349358 (1 Cir. 2013)(“In
analyzing whether a complaint has stated a claim sufficient to satisfylR{i¢6), we ... look at
the factual allegations to ‘determine if there exists a plausible clpon which relief may be
granted. ”). Lime thus states that “[bJecuase the Plaintiffs allege no facts whatsoewdr abo
Lime’s interactions with any individual borrower, Plaintiffs have abbgno plausible basis on
whichto maintain any claim against Lime.” Docket No. 119-dt 3

Finally, dongside these Rueriolations, Lime also states that Plaintiffs failed to comply
with Rule 12(b)(4), which regulates service of process, and Rule 15(a)(1), which regulates
amendmentgo pleadings made by either party in a lawslmtregards to Rule 12(b)(4), Lime
contends that IRintiffs failed to serve Lime with thEirst Amended Complair@nd instead served
Lime with a documenivhich combined pagesdm the First andecond Amendddiomplaint See
Docket No. 119 at 2 n.3he First Circuit has stated that service of a wrong complaint, which
Lime contends is inoperative, is sufficient to justify dismisse generally Benjamin v.

Grosnick 999 F.2d 590 (1st Cir. 1993holding that dismissal of the complaint wpsoper
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becausalthough summons cited the appropriate cases, the defendant was served witnghe
complaint) Finally, Lime explains that pursuant to Rule 15(a)(1), the second and third amended
complaint wee correctly stricken from the record because they failed to comply with the
aforementioned Rule. As such, leave to amend would be futile since, “as plahdifiseives
admit, the proposed amendments do not ‘alter or substantively modify the allegati@nsecbimt

the original Complaint.” Docket No. 119 at 4 (citing Docket No. 94 at} 15

Lime adopts, for purposes of idotion to Dismiss Oriental Bank’sMotion to Dismiss
filed under Docket No. 1&eeDocket No. 119 atlsee alsdocket No. 16.

In their Response in Opposition to Motions to DismBhintiffs failed to include any
factual allegationshat may relate Lime with the any of the claims set forth inRhist Amended
Complaint SeeDocket No. 137.

After analyzing the issuethe Courtgrants the dismissal tifie case against Lime based on
lack of jurisdiction as to subject matter and personal jurisdiction. Lime m@sgpiorated in
Bahamas and its principal place of business in the stateewf Ybrk. As to this @fendant
Plaintiffs hawe failed to allege that Lime executed any activity whatsoever as to betwaerand
the Plaintiffs which occurred in Puerto Rico. Hence, there is a lack of sufffeietst showing
minimal contacts as to Lime on Puerto Rico, and hence there is a laeksohal jurisdiction
pursuant to local law, under the long arm statute in Puerto Rimstmusacts in Puerto Rico all
under International ShoeCo, 326 U.S.at 310, Harlow, 432 F.3d at 57Here, dismissal is
warrantedas to lack of contracts undeul® 12(b)(1) specifically because Plaintiffs failed to prove
federal jurisdiction after the declaratory statement provided by Lkugher there is no facts
provided as to Plaintiffs and Defendant Lime and hence there is a 12(b)(6) iesaffiand lack

of standing. All of this yields to a lack of factual allegations “to determine ifetlesists a
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plausible claim upon which relief may be granteddlley, 772 F.3d at 549Finally, Plaintiffs
“kitchen type” approaclfalso known as “shotgun” pleadings in the 11th Cirdudty created lack
of compliance with Rule 8(a) also causing dismissal.
K. Federal Home Loan Mortgage Corporation

In Freddie’s Amended Btion to Dismissthe Amended ComplainDefendantFederal
Home Loan Mortgage Corporatiohgreinafter referredo as“Freddie”) movesto dismiss this
action based on Plaintiffs’ failure to comply with Rule 8(a) and 12(la)(@)due to parties being
misjoined.SeeDocket No. 131.

In regards to allegations that Plaintiffs failed to comply with Rule 8{d)Rule 12(b)(6),

Defendant Freddie argues that Plaintiffs’ “shotgun pleading” should be dismssedatter of
law for failure to plead the minimum required by Rule 8(a) and for failure te atalaim for
which relief can be granted as required by Rule 12(b)(6). Furthermore, Froeadends, in a
similar fashion to most of the Defendants in the instant ¢hae,while it was included in the
caption as a Defendant, Plaintiffs failed to statngle fact to support a claim against Freddie.
Additionally, Freddie alleges that thl&rst Amended Complaint mube dismissed as a
matter of law because Plaintiffs’ state law claims cannot be certified pursuant to Rudesl 2.
Freddie furthernvalidates Plaintiffs’ class certification pursuantRale 23(c)(1)(A). Plaintiffs
seek to certify the following members as part of the Class: hirge (33) separate and unrelated
households, one (1) estate, seven (7) conjugal partnerships andhirfertg49 unidentified
Plaintiffs. 1d. at 3. Freddie deduced from the Complaint that at least one @Otloe so joined
Defendants entered into separaid modification agreements with at least one of the thhtge

households. Further, each plaihtifad to fulfill the terms of the agreement established with the

Defendants Moreover,in each alleged transaction, the-aefendant assigned to said specific
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transaction failed to uphold their promise of a permanent agreement. Frexdéyer states that
treating each of these individualized cases will “overwhelm the case...and predass
treatment as a matter of lawd. Defendant Freddie then cites the cas@®BY Connection, In¢.

679 F.Supp.2d at 254, wherein this Court asked Plaintiffs to show cause as to why multiple sets of
co-defendants “should not be dismissed for improper joinder,” specifically in regardse® Zul
and 21. InPPV Connectioninc., this Gourt determined that all edefendants, except the first
named party, were inmnpperly joined and dismissed without prejudice all claims against the
defendantsFreddie thus contends thie case at bar by the alleged clagkich has yet to be
certified, should be dismissed as wellhis occurs as well sincRule 23, which set fant the
requisites of class certification, should not be considered a pleading standeend,agtartynust

“be prepared to prove that there ardactsufficiently numerous parties, common questions of
law or fact,” a set of claims or defenses, and adequacy of representéiehlart Stores, Incv.
Dukes 564 U.S.338, 350 (2011)Since the Plaintiffs have failed to do the same, their claims
should be dismissed.

In their Response in Opposition to Motions to DismBhintiffs failed to include any
factualallegations which may relai@efendantreddiewith any of the claims set forth in tiérst
Amended ComplainseeDocket No. 137.

The Court therefore dismisses thiest Amended Complaintnder Rule 12(b)(6) andukre
8(a) because there is a lack of facts connecting Plaintiffs and Defendant to “detdratithere
exists a plausible claim upon which a relief may be grantiods v. Wells Fargo Bank N.A.,
733 F.3d aB58. Further the Courfinds that there is an improper joinder under&s20 and 23.
Specifically, the Complaintacks of common questions of law and facts wherein plaintiffs are not

identified in connection with other defendsintauses of actigrthusmerely concluding without
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facts are insufficient. Plaintiffs are requirti prove thathere ardan fact sufficiently numerous
parties, common questions of law or fagtthe class actia'WalMart Stores, Inc.564 U.S. 350.
L. Operating Partners Co., LLC

In the Motion to Dismiss the Amended ComplaiDefendant Operating Partners, LLC
(“OPC”) moves to dismiss this actipwith prejudicemainly based on the following allegations:
Plaintiffs’ failed to state a claim for which relief can be granted; OPC wa®pagy joined under
Rule 20(a)(1); there is no standing to bring a claim against OPC; and PlaiAtiiended
Complaint failed to comply wh Rule 8(a)(2), Rule 9(b), 10(byeeDocket No. 132 at 2.
Furthermore, OPQlaims that while it was included in the caption as a Defendant, Plaintiffs
failed to state a single fact to support a claim against OPC.

In regards to most of its claims, OP&es the same rationale as many ofdtier named
Defendants. OPCfor example,examines the plausibility standard establishedwombly,550
U.S. at 558657, andIgbal, 56 U.S. at 6881, to determinghat Plaintiffs’ “merely conclusory
allegations do not suffice to provea cause of action and are thime Complaint should be
considereddeficient pursuant to Rule ®PC also alleges that Plaintiffs failed to state a claim
under RESPA, HAMP, HARP, TILAAct No. 184,Act No. 169 and Regulation Z arttierefore
all claims under said statutes should be dismissed. In general, OPC al&d@sititiffs failed to
specify how OPC, in particular, violated said statuié® Court agrees that these claims are to be
dismissed.

Furthermore, OPC statébat Plaintiffs failed to meet the required standingspant to
Article 11l of the United States ConstitutiomecausédPlaintiffs did not state how they sufferad
injury becauseof OPC'’s actions, nor did they provide any proof that OPC serviced, provided or

modified loans to any of the PlaintiffSee United Sates v. Catald70 F.3d 6, 91st Cir.
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2017)citing Lujan, 504 U.S. at 56Q)wherein tle First Circuit stated that ‘icle 11l standing
requires a plaintiff to identify an actual injury, traceatd the adverse party's conduct, that likely
can be redressed by a favorable decisidMotieover, OPC alleges that they closed operations in
2015.SeeDocket No. 132 at 10, 13.

In a similar fashion tather Defendants, OPC also states that it was improperly joined
under Rules 20(a)(1) and 23(c)(1)(@PC’s claims that no named Plaintiff, regardless of their
name or loan number, has a loan with OPC. As much, the Court should drop OPC from the present
suit. OPC also stagehat Plaintiffs’ fraud claims shddi be dismissed because pursuant to Rule
9(b) a party must specify with particulariiyhich circumstances constituted fraud by the named
party, in this case OPC. Plaintiffeowever,have failed to do the same and their claims to the
contrary should be disissed™® OPC further states that they have no contractual obligations with
the Plaintiffs and asuch,they cannot be sued for a breach of contract.

OPCfurtheralleges that Plaintiffs’ state law claims should be dismissed and thus the cour
should not grant supplemental jurisdiction over the state law claims.a@§¥ttghat even if this
Court exercises supplemental jurisdiction over the state law claims,|a&and evould not survive
the plausibility standards set forthTmvomblyandigbal. SeeDocket No. 132 at 14<inally, OPC
contends that this Court should dismastorney’s fees and costs upon Plaintiffs because they filed
a frivolous complaint against OPChis, OPC alleges, is direct breach of Fed. R. Civ. P. 11

“Rule 11”'® As OPCunderstandghat this complaint is frivolous, sanctioase warrantedio both

15 Seethe rationale used by Defendant Banco Popular regarding Plaintiffs’@jeviolations,supra sectionA of
Part Il of this Opimon and Order.
% Rule 11(b) asks that attorneys attest to the fact that their Complaint
“1) ...is not being presented for any improper purpose, such as to harass, caesssany delay,
or needlessly increase the cost of litigati(#);the claims, defenses, and other legal contentions are
warranted by existing law or by a nonfrivolous argument for extendingjfyim, or reversing
existing law ...;(3) the factual contentions have evidentiary support or, if specificallgentified,
will likely have evidentiary support after a reasonable opportunityfuidher investigation or
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Plainiffs and their attorney&eeFed. R. Civ. P. 11(cOPC urges the Court that that the instant
complaints filed by Plaintiffsshould result in Rule 11(b) sanctionSee, e.g., Union de
Tronquistas de Puerto Rico, Local 901 v. Cadillac Uniform & Linen Supply, 26€. FSupp.3d
188, 193 (D.P.R. 2017\heren this Court stated that:

Altogether, it seems the Union filed this petition either without conducting
adequate preliminary legal research, or in an effort to punish Cadillac by ngposi
additional postrbitration legal fees. The former is vexatious beeathe petition
lacks foundation; the latter is an oppressive reason for filing suifither way, the
Court finds—in its discretior—that an award of attorney's fees and costs in favor of
Cadillac is appropriate.

In their Response in Opposition to Mat® to Dismiss Plaintiffs failed to include any
factual allegations which may relate OPC with the any of the claims set forthRirsh@dmended
Complaint. SeeDocket No. 137.0PC then filed aReply toOpposition toMotion to Dismiss
wherein it stated that PlaintifffResponse was “a generic and unspecific opposition to motion”
and that Plaintiffs’ continued to assert that the Parties were not misjoineketde. 154 at 2.
OPC further claims that Plaintiffs’ failed to comply with thgbal and Twomblystandards and
with the pleading standards required by RESPA, HAMP, HARP, TILA, RegulatiandZActs
No. 1842012 and 162016.0PC also claims that Plaintiffs’ failed to include in thResponse
any counterarguments to OPC’s allegations that Plaintiffs’ lack standitey fa join parties,
failed to meet the standards to prove fraud and breach of contract and evktofajpose the
request for dismissal of state claims. OPC theretametends that Plaintiffstlaims, by not

referancing said arguments in theResponseare unopposedTherefore, theFirst Amended

Complaintshould be dismissednd OPC repeats its previous statements that the Court should

discovery; and(4) the denials of factual contentions are warranted on the evidence or, ..., are
reasonably based on belief or a lack of information.

Failure to conply with this section of the Rule 11 is sufficient for the Court to irapaitorney’s fees on the
infringing party’s attorneysSeeRule 11(c).
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impose attorneys’ fees on Plaintiffs pursuant to Rulesgggenerally,DocketNo. 154. Plaintiffs’

filed Plaintiffs’ Sur-Reply To Reply To Motion In Opposit[ijon To Motion To Dismiss Filed By
DefendantgDocket Nos. 150, 151, 163, 164 & 168)erein Plaintiffs’ refute in general terms
allegations included in the variolepliesfil ed separately by several of the named Defendants.
SeeDocket No. 185. Plaintiffs only reference OPC once by name iSuh&eply Currently, this
SurReplyis unopposed.

The Court grants the dismissal as in other cases URdes8(a) and 12(b)(6) as the
Plaintiffs fail to allege facts as to the Plaintiffs having plausible cause of sachigainst the
defendants to the point that “no single fact supports a claim” against OPC. Thatiatie
constitute merely conclusory in nature included RESPA, HAMP, HARP, TILA. Tdiati#s do
not have acause of action identified against defendant, and hence has a lack of standing as
Plaintiffs have no injury as required by Article 11l of the United Statess@tion. Further, OPC
is not identified as having served, provided or modified loans to any particular client. Fumther t
is a lack of compliance with R0 and 23 as to an improperly joined party. Fondly all frauds
claims should be dismissed undeule 9(b) as the facts against ORlo not reach the required
standard under Rule 9(b) as to specify of facts on the record. The Defendarttfgdees under
Rule 11 is premature as the request is to be made pursutrg tacal Rules for the United
States District Court for the Digtt of Puerto Rico, Local Rule 54(a) fees and (b) costs.

M. Claims under State Law

Substantive state law claims, or those constituted under statutoryazausst Defendants
are to be dismissed without prejudice. Plaistlfivefiled claims under the Puerto Rid@aw No.

184 of 2012, Law No. 169 of 2016, Puerto Rico Civil Cédtcle 1802, and Puerto Rico Civil

CodeArticle 1803.However, he Court's exercise supplementajurisdictionin a casein which
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thereis no cause of action under a federal statute is discretioBag28 U.S.C. 8§ 1367(c)(3). The
First Circuit has stated that “[t{]h8upremeCourt has madepellucid ‘that in the usual case in
which all federalaw claims are eliminated befoneal, the balance of factors ... will point toward

declining to exercise jurisdictioover the remaining stataw claims.” ” RiveraDiaz v. Humana
Insurance of Puerto Rico, Inc748 F. 3d 387, 392 (1st Cir. 2014)(quotidgrnegieMellon Univ.
v. Cohill, 484 U.S. 343, 350 n. 7 (1988)).

Further, the First Circuit has also addresexlactions as tthe federal counteassessing
its jurisdiction in regards to jurisdiction over state clainis.Camelio v. American Foundatipn
137 F. 3d 666, 672 (1st Cir. 1998) the First Circuit stated that “[i]f...the Court dismisses the
foundational federal claim$ mustreassesss jurisdiction ... ‘Needless decisions of state law
should be avoided both as a matter of comity and to projustiee between the parties, by
procuring for them a surdooted reading of applicable law.’18. (quotingUnited Mine Workers
v. Gibbs,383 U.S. 715, 726 (1966)%ee also Rodriguez v., Doral Mortg. Corp7 F. 3d 1168,
117677 (1st Cir. 1995) (wheneithe First Circuit explained that the court may dismiss the state
claims without prejudice should federal claims be dismissed). Hence, @askeat bar, the Court
chooses not to exercise supplemental jurisdiction over the pending state claims.

However as to all of the Defendants’ claims that have been dismissed on the grounds of
lack of personal jurisdiction and minimal contacts as to Puerto Rico under Rule 12(b)(1), the
dismissal of the state causes of actiomwith prejudice because the Court hastdrmined that

said Defendants are not covered under the local law long arm statute nor uedarrfedimum

contactst’

" These Defendants are Wells Fargo & Company, Lime Residentiablo@diRNPM, LLC and TRM, LLC
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V. CONCLUSION
For the aforementioned reasons, the Court heBRANTS all of Defendants’ Motions to
Dismissat Dockes Nos. 96, 99, 103, 104, 107, 108, 110, 113, 114, 119, 131, 132), and the Motion
for Joinder (Docket Noll5. Judgment of idmissal with prejudice is to be entered asalio
named Defendantgéll local claims are disnsised without prejudice as this Colas dismissed all
federa claims,and hence exeisedits discretion to dismiss the local claingeeRiveraDiaz v.

Humana Insurance of Puerto Rico, Inc., 748 F. 3d 387, 392 (1st Cir. 2014)(qGatinggie

Mellon Univ. v. Cohill, 484 U.S. 343, 350 n. 7 (1988)).

The Court notes thain July 19, 2017, Plaintiffs filed Bhird Amended Complaintvhich
was strickerfrom the record because the Plaintiffs did seekthe court’s leave to amen8ee
Docket No. 85. Specifically, Rule 1&f the Federal Rulesf &ivil Procedure requires thé#tthe
pleading has been amended once or 21 days have passed after serving the pleadanparty
may amend its pleading only with the opposing party's written consetheatourt's leave
F.R.Civ.P.15(emphasis ourspue to the Plaintiffs failure to seek the Court’'s leavbe Third
Amended Complaiwas stricken from the record. Nonetheless, the Gutds that Plaintiffs did
not request leave to amend the complafter the Third Amended Complaintas stricken for not
complying with F.R.Civ.P. 15. As such, the Cowds forced to solely rely on the allegations set
forth in theAmended Complairited at Docké No. 5 in thisOmnibus Opinion and Order

Moreover, & ‘district court does not abuse its discretion in failing to grant a paatieléo
amend where such leave is not soughi¥/ihget v. JP Morgan Chase Bank, N.337 F.3d 565,
57273 (6th Cir. 2008) diting Stambaugh v. Corrpro Cqsl116 Fed.Appx. 592, 598 (6th
Cir.2004). Requiring the district court to both state the reasons for its dismissal and then allow

Plaintiffs to amend the Complaint withodhem having asked permission would be akin to
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mandating the district court to issue an advisory opinidinget 537 F,3d at B3. “Plaintiffs [are]

not entitled to an advisory opinion from the Court informing them of the deficiencidseof t
complaint and then an opportunity to cure those deficienciR.’Diamonds, Inc. v. Chandler
364 F.3d 671, 699 (6th Cir.2004)uotingBegahk v. PNC BankOhio, N.A., 214 F.3d 776, 784
(6th Cir.2000)) (emphasis Begalaomitted).

Lastly, the Court wishes to reiterate tHgh party cannot expect a trial court to do his
homework for him.... Rather[parties havean affirmative responsibilitio put[their]... best foot
forward in an effort to present a legal theory that will supfbsir]... claim” Cruz-Baez, et als.
v. Negréwrlrizarry, 220 F.Supp.2d 77, 78. 3 (D.P.R. 2002)citing McCoy v. Massachusetts
Institute of Technology®50 F.2d 132223 (1st Cir.1991)) (internal citations omitte@he Court
shall issue judgment pursuant to the ins@mmnibus Opinion and Order

IT IS SO ORDERED.

In San Juan, Puerto Rico, this™@ayof March 2018.

s/ Daniel R. Dominguez

DANIEL R. DOMINGUEZ
United States District Judge
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