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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
YADIRA GALARZA -CRUZ,
Plaintiff
V. CIVIL NO. 1 7-1606(PAD)
GRUPO HIMA SAN PABLO, INC. et al.

Defendants

MEMORANDUM AND ORDER
DelgadeHernandezDistrict Judge
Plaintiff Yadira GalarzeCruz sued Grupo HIMA San Pablo, Indocar Enterprises, Inc.
Centro Médico del Turahdoaquid Rodriguezand Fernando RodriguemderTitle VII of the
Civil Rights Act, 42 U.S.C. § 2000et seq. and various Puerto Rico provisions (Docket N 1).
Joaquin RodriguezFernando Rodriguez, Grupo HIMA San Pabilo, Inc., Jocar Enterprises, Inc. anc
Centro Médico del Turabo moved to dismiss under Rule 12)(b)(6) of the Federal Ruleg of Ci

ProceduréDocket Ncs. 16, 21 and23).2 Plaintiff opposedDocket Nc. (Docket N. 32 and 33

1 To wit, Puerto Rico's general awliscrimination statute, Law No. 100 of June 30, 1959, P.R. Laws Ann. tit. 29658tlseq.
(“Law 100"); Puerto Rico Law No. 17 of April 22, 1988, P.R. Laws Ann. tit§ 2%5 et seq. (“Law 17”); Puerto Rico Law N®. 6
of July 6, 1985, P.R. Laws Ann. tit. 29 § 1321 et seq. (“Law 69”); Puerm [Riwvw No. 115 of December 20, 1991, 29 P.R. Ann.
Stat. 194 et. seq. (“Law 115"RBuerto Rico's Unjust Discharge Act, Law No. 80 of May 30, 1976, P.R. LawstiA 29 8§ 185a,

et seq. (“Law 80”)Articles 1802 and 1803 of the Puerto Rico Civil Code, P.R. Laws Ann. tit. 31 §8ahtkM5142andSections
1,8 and 16 ofrticle 1l of the Puerto Rico Constitution.

2 In their motion, defendants Grupo HIMA San Paliha,, Jocar Enterprises, Inc. and Centro Médico del Turabo moved to dismiss
the claims broughtnderArticles 1802 and 1803 of the Puerto Rico Civil Code, P.R. Laws Ann. tit. 31 §8#21and Sections

1, 8 and 16 of the Puerto Rico Constitution with prejudicguingthatthose claims are based on the same acts that give rise to the
asserted actsf discrimination, retaliation and wrongful disoige, covered by Title ViandLaw Nos. 17, 69, 100, 115, and 80;
and, alternativelythattheyare timebarred (Docket Nos. 23, 24 and 25). In response, plaintiff voluntaoied todismissthose
claims gainstall defendants (Docket No. 31), askititat dismissal be without prejudicéd( at  3). Defendants opposed and
insiged that dismissal with prejudicevimrranted (Docket No. 37Because¢hoseclaims are essentially predicatedallegations
covered byspeific labor or employment statiggplaintiff is barred from using the same conduct to also bring a claim otider
provisions Therefore, th Civil Code and constitutionalaimswill be dismissedvith prejudice See SantanaColdnv. Houghton
Mifflin Harcout Pub. Co., 81 F.Supp.3d 12910141 (D.P.R. 2014dliscussing interplay of allegations and statutory coveirage
dismissing claims under Articles 1802 and 1803 of the Civil f;&fec. de Gananciales Royal Bank 145 D.P.R 178, 2209
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Defendantgeplied (Docket Ne. 36 and 38 For the reasons explained beldtve motiors are
granted

l. STANDARD OF REVIEW

To survive a Rule 12(b)(6) motion, a complaint must allege a plausible entitlemelifto r

RodriguezVivesv. Puerto Rico Firefighters Corps., 743 F.3d 278, 283 (1st Cir. 2Bbdlyiguez-

Reyesv. Molina-Rodriguez711 F.3d 49, 53 (1st Cir. 201RpdiguezOrtiz v. Margo Caribe

490 F.3d 92, 95 (1st Cir. 2007). Plausibility involves a corgprtific task calling on courts to
examine the complaint as a whole, separating factual allegations (which mustjedas true)

from conclusory allegations (which need not be credit&BrciaCatalanv. United States734

F.3d 100, 103 (1st Cir. 2013MoralesCruzv. Univ. of P.R., 676 F.3d 220, 224 (1st Cir.2012).

Even though detailed factual allegations are not required, more than labels and conahesions

needed. OcasieHernandez . FortuiioBurset 640 F.3d 1, 12 (1st Cir. 2011). Where the well

pleaded facts do not permit the court to infer more than the mere possibility of midcdneuc

complaint has allegedbut has not shownthat the pleades entitled to relief.Ashcroftv. Igbal,

556 U.S. 663, 678 (2009).

Il. DISCUSSION

A. JoaquinRodriguez (Docket No. 16)
Joaquin Rodriguez moveddasmiss claiming he is natdividualy liable unde Title VII
and Puerto Rico Laws 17, 69, 100, 115 and 80. stdtesthe complaint does not contain any

allegations of sexual harassment committed by laind that all of the alleged acts of sexual

(1998)(dismissing claim under Sections 1 and 8 of Atrticle Il of Constityt®alcia Bevanente. Aljoma, 162 D.P.R. 572, 595
(2004)(dismissing claim under Section 16 of Article Il of Constitution)
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harassment included in the complaint were allegedly committed lefemdant Fernando
Rodriguez.

0] Individual liability under Title VII and Puerto Rico Law 80

Faced with the motion to dismisgplaintiff concededhereis no individual employee
liability under Title VII, clarifyingthat her Title VII action “[was] asserted only against the
corporate defendants” (Docket No. 32 at p. 4). The same is true with respectl@mms under
Law 80, as she also acknowledged that supervisors are not employers undeatitedtatednhe
claim was asserted “only against the corporate defendddtsat p. 7. As such, thitle VIl and
Law 80 claimsagainstloaqun Rodrguezmust be dismissed.

(i) Individual liability under Puerto Rico Laws 17, 69, 100 and 115

Unlike Title VII, the Puerto Rico Supreme Court has held that a supervisor in a sexua
harassment action brought under Law 17, Law 69, and Lawr@® be sued in his individual

capacity for his own actsSee Bonilla-Ramirezv. MVM, Inc., 2016 WL 2992106, *46 (D.P.R.

May 23, 2016)(s@cknowledgingvhile noting a split between different panels of the Puerto Rico
Court of Appeals on whether individual liability under Law 100 extends beyond sexual
harassment). Whilgoaquin Rodguez acknowledgdhe statutes provide for individual liability,
he assds liability attaches to a supervisor who partooktlir prohibited discriminatory acts
alleged in the complainfDocket No. 16 at pp.-8 andDocket No. 38 at pp.-8). However,he
stateghat all the acts of alleged sexual harassment are addtestefdndant Fernando Raginez
andfor the same reasphe is noindividually liable fortheacts allegedly committed liie other
co-defendant.

The complaint identifies JoagquRodrigiez as a shareholder “or” officer of Grupo HIMA

San Pablo, Joc&interprises, Inc. and Centro Médico del Turabo (Docket No. 1 at { 24); brother
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of the alleged harassead(at { 71); President of the Board of Directors to whom plaintiff notified
in writing of the alleged harassment after feeling “helpless with thatsitti (id. at { 67); who
made the decision to terminate plaintiffs employmentrétaliation for not accepting her
supervisor's unwelcome sexual advances, reqtmssexual favors, and for opposing defendants’
unlawful employment practicegd( at 1 ® and 71); and held a meeting with some employees
that were under plaintiff's direct supervision to inform them of his decisionrurtate plaintiff
employment and further “humiliated, ashamed, dishonored, disgraced, demeaned andsadbarras
plaintiff...” (id. at § 72).

Taken as truethe actionsundetaken by Joagu Rodiguez including the decision to
discharge plaintiff encompastlegedretaliatory— notdiscriminatory— actiors under Law 115
So viewedthe complaint is insufficient to plausildypport aliscrimnation claim against Joaqui
Rodriguez undetaw 10Q And the Law 115 claims againkim suffer the same fate because the
Puerto Rico Supreme Court recently held that individual liability is not availaider this

provision. SeeSantiago Nieves. Braulio Agosto Motors, In¢197 D.P.R. 369:6 (2017)% With

thatin mind, theLaw 100 and Law 115 claims against Joaquin RpsZmust be dismissed.
B. Fernando Rodriguez (Docket No. 21)
Co-defendant Fernando Roguiez separatelymoved to dismisshe claims against him
under Title VIl and Law 115 on the grounds that no individual liability attaches teidodis
under these statutes (Docket No. 21). In response, plaintiff agreed wigeiviando Rodguez’

position regarding théack of individual liability under Title VlIbut reiterated the arguments

3 Plaintiff so acknowledgeslirecing the court's attention to cases in this distpog SantiageNievesholding that individual
liability against a supervisor who retaliates against an employee is contahipfaiwv 115(Docket No. 33 at 9). She further

“. . .leaves it to the discretiaf the [c]ourtwhether to follow [those] rulings or adopt the recent holding of the Puerto Rico Suiprem
Court.”1d. at111-12. The Puerto Rico Supreme Court is the final authority on interpretationsefastatSee Fidelity Union
Trust Co.v. Field, 311 U.S. 169, 177 (1940)
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already conmidered with respect to Law 11%ience,the Title VIl and Law 115 claimsgainst
Fernando Rodguezmust be dismissed.

[l. CONCLUSION

In view of the foregoingthe motion to dismiss at Docket Nos. 1Hl, 23 24 and 25re
GRANTED. The following claims are dismissed:
0] Claimsagainst Joadn and Fernando Rodriguez under Title VII;
(i) Claimsagainst Joadn and Fernando Rodriguez under Law 115;
(i)  Claimsagainst Joadn Rodriguez under Law 17, Law 69 and Law 100;
(iv)  Claimsunder Articles 1802 and 1803; and
(v) Claimsunder Sections 1, 8 and 16 of the Puerto Rico Constitution.
An Order for the parties to file a Joint Proposed Schedule will follow.
SO ORDERED.
In San Juan, Puerto Rico, thidh&ay ofJanuary, 2018.
s/Pedro A. Delgaddernandez

PEDRO A. DELGADO HERNANDEZ
U.S. DISTRICT JUDGE




