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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
Quester Sterling-Suarez,
Petitioner
CIVIL NO. 17-1902 (PG)
V. Related Crim. No02-117(PG)

United States of America,

Respondent

OPINION AND ORDER
Before thecourtis Petitioner Quester Sterlinguares (“Petitioner” or ‘Sterling) second

motion to vacate, set aside or correct sentencseypurt to28 U.S.C. § 2255 SeeDocket N0.8.
Petitionerargues that his convictieand sentencefor violations tol8 U.S.C. 88 924(cand

924(j) should bevacatel undertherationaleset forthin Johnson v. United Staté8Johnson

1", 135 S. Ct. 2551 (2013)Specifically, Petitioner argues that the residualuse in Section

174

924(c)(3)(B) should be deemed unconstitutionallgwa pursuant tdohnson lland that the
predicate offense for th88 924(c)and 924(j) counts- conspiracy to commit a bbbs Act
robbery —is not a crime of violence as defined by the foctause in Section 924(c)(3)(Afhe
United State®ppowd Petitioner'amotion butagreed that one of the counts should be vacpted
because the predicate offense is not a crime ¢éne under Sectiofi24(c)’s force clausesee

Docket No. 18

1The First Circuit Court of Appeals granted Petitésis request for leave to file a second or suceesaB U.S.C. §
2255 motion featuring a challenge to one or mor&18.C. § 924(c) convictions based dohnson v. United Statgls
135 S. Ct. 2551 (2018pohnson Il), and related precedent. Beeket No. 7.

21n Johnson 1) the Supreme Court declar¢le residual clause of the Armed Career Criminal GACCA"), 18
U.S.C. 8§ 924(e)(2)(B)(ij)unconstitutionally vague.
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For the reasondiscussed as followghe court GRANTS IN PART AND DENIES IN

PART Petitioner’s motion to vacate.

I. BACKGROUND

On March 14, 2003, a grand jury returned a-teunt second superseding indictmgé
charging Sterling, antbur otherswith conspiracy to rob armored vehicJé&s which a security
guardwas killed and a number of substantive offenses related tactmspiacy. SeeCase No
02-cr-117(PG), Docket No. 855pecifically, Sterling was charged with the followgt (1) Count
One, conspiring to obstruct commerce by robberyiatation of 18 U.S.C. § 1951(af2) Count
Two, aiding and abetting in the knowing possessimsg, or carrying of firearms in furtheran
or during and in relation to the conspiracy allegedCount One, in violation 018 U.S.C. 8§
924(c)(1D)(A)(iii) and 2;(3) Count Three, aiding and abetting in the NovemberZI0 1 robber
of more than $10@00, in violation of 18 U.S.C. 88§ 1951(a) and(2) Count Four, aiding an

abetting in knowing possession, use or carryindirearms in furtherance or during and

relation to the November 30, 2001 robbas/set forth in Count Threan violation of 18 U.S.C,

88 924(c)(1)(A)(iii) and 2(5) Count Seven, aiding and abetting in the March ZQ2robbery
of approximately $100,000, in violation of 18 U.S& 1951(a) and 26) Count Eight, aiding
and abetting in the knowing possession, brandishaisg or carrying of frearms during and
relation to the robberget forth in Count Sevemunlawfully killing a security guardavith malice
aforethought, in violation of 18 U.S.C. 8§ 9244j)d 2;(7) Count Nine, aiding and abettingin t

knowing possessignbrandishing, use, or carrying of firearms duriagd in relation to th
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March 27,2002 robbery alleged in Count Seven jotation of 18 U.S.C. 8§ 924(c)(2)(A)(iii) an

2. Seeid.

After an eightday jury trial, Sterling asfound guilty as to all charged coun&eeCase No
02-cr-117(PG), Docket No. 563n December 12, 200Petitionerwas sentenced to: twent
year terms as to each of Counts One, Three, andnSdw be served concurrently; thirygar
terms as to each of Counts Two and Nine, to beestooncurrently to each other and to
sentence in Count Four, but consecutively to theeotcounts; a twentgne year term as {
Count Four; and a life term of imprisonment as @t Eight.SeeCase No. 0Zr-117(PG),

Docket No. 589.

On July 22, 2015, the undersigned denied Petitisriest § 2255motion because it was tim

barred and becaudes arguments unddfryes or Lafler* were unavailingSeeCase Nol13-cv-

1013(PG), Docket No. On June 23, 2017, Sterling filed a second succes$si2855motion

pursuant toJohnson v. United State435 S. Ct. 2551 (2015)Johnson I1”),which theFirst

Circuit Court of Appealsllowed,and the undersigned will now consid&eeDockets No. 78.

1. STANDARD OF REVIEW

Pursuant to 28 U.S.C. § 2255, a federal prisoney mave to vacate, set aside, or correct
sentence “upon the ground that the sentence wassexpin violation of the Constitution or la
of the United States, or that tid®urtwas wthout jurisdiction to impose such sentence, ortt
the sentence was in excess of the maximum authebrige law, or is otherwise subject

collateral attack.” 28 U.S.C § 2255(d&]ill v. United States368 U.S. 424, 428127 (1962) Ellis

v. United States313 F.3d 636, 641 (1st Cir. 2002).

3 Missouri v. Frye, 566 U.S. 132012).

d

the

(0]

e

4 Lafler v. Cooper566 U.S. 156 (2012).
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1. DISCUSSION

Sterling firstargues thathe ‘residual clausein Section 924(c)(3)(B) should be deem

unconstitutionally vague pursuantttoe principles set forth idohnson 1 The court first note

that after Petitiorr sought leave to file his seco®®255motion, but beforethe government

filed its opposition, the Supreme Coumeld thatthe residual clause contained 8ection

924(c)(3)(B) isindeed unconstitutionally vagseeUnited States v. Davjd39 S.Ct2319, 2336

(2019) Petitioner isright in that respect.

Sterlingnext argues that was unclear whether the predicate offense in sahhis counts

was the actual robbery or the conspiracy to comarttobbs Act robbery, the latter of which
claims is ot a crime of violence under Section 924(c)(3)icmclauseSeeDocket No. 8 at page
12-14.He argues that becaudeepredicate offensef conspiracy to commit a Hobbs Act robbe
is not a crime of violence under tifi@ce clausethis court should vacate his convictions tae
counts charging him witkiolations to Section 924(gand 924(j)¢

In its opposition, the United States agrees thahsaiconspiracy is not a crime of violence
the term is defined in Section 924(c)83force clause.See Docket No. 18 at pages-&.

Nevertheless, the governmeexplainsthat the only count impacted by the Supreme Col

decisions inJohnsonl and_Davisis Count Twoand that this ishe only conviction that should

5 Section 924(c)(1)(A) provides for a sentencing emtement when a defendant, during and in relatiorang
“crime of violence, uses or carries a firearm or possesses a firearfartiherance of a crime ofiolence.Seel8
U.S.C. §924(c)())(A).
6 Section 924(j) states as follows:
(i) Aperson who, in the course of a violation obsection (c), causes the death of
a person through the use of a firearm, shall
(1) if the killing is a murder (as defined in sexti1111), be punished by
death or by imprisonment for any term of yeardsaorlife; and
(2) if the killing is manslaughter (as defined iacsion 1112), be punished
as provided in that section.
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be vacated in accordae with the new state of the laBeeDocket No. 18 at pages®. The court
agrees with the government.

As set forthsupra, Counts Two, Four and NinehargedSterling with violations to Sectio
924(c), whereas Count Eight charged him with aati@n to Section 924 (jAfter review of the

Second Superseding Indictmehthe court disagrees with Petitioner’s assertionattthe

predicate offense for these cogmwas noplainlyascertainablel'he record belies his argument.

It was clear from the indictmemthat the predicate offenses for tGeunts at issuwere, to wit
a. for Count Two, the predicate offense is the conapyrto rob charged i
Count Onewhichwas aviolation of 18 U.S.C. § 1951(a)
b. for Count Four, the predicate offense is the Novem80, 2001 robber
charged in Count Thre&vhich was aviolation of 18 U.S.C. § 1951(a)
C. for Count Eight, the predicate offense was the Ma2&, 2002 robbery s¢
forth in Count Sevenyhich was aviolation of 18 U.S.C. 8§ 1951(aandresultedin the

killing of a security guard in violation of Secti®@®4(j); and,

d. for Count Nine, the predicate offense was the Ma2éh2002 robbery set

forth in Count Sevepwhich again, was aiolation of 18 U.S.C. § 1951(a)

For Petitioner’s convictions on these Counts to aamvalid, he court must determin

whetherthe predicate offensainderlyingthese Countgjualify as a “crime of violence” under

the elements claus# 18 U.S.C. £24(c)(3)(A). Section 924(c)(3)'sforce clauskor “elements

2t

e

clause’d€fines “crime of violence” as aaffense that is a felony anfthas as an element the use,

attempted use, or threatened use of physical fogaegnat the person or propggrof another....”

18 U.S.C.A. 892&c)(3)(A). “To assess whethemaedicate crime qualifies as@aime of violencé

7SeeCase No. 0zr-117(PG), Docket No. 85.
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under the force clause of § 924(c)e wpply a categorical approactJhited States v. Cruz

Rivera 904 F.3d 63, 66 (1st Cir. 2018krt. denied, 139 S. Ct. 1391, 203 L. Ed. 2d 623 (20

(citing United States v. Tayloi848 F.3d 476, 491 (1st Cir. 2017)THat means we consider t

elements of the crime of conviction, not the fact$iow it was committed, and assess whet
violent force is an element of the crinielTaylor, 848 F.3dat 491 “The Supreme Court ha
defined‘physical forcéin a similarlyworded statute awiolent force—that is, force capable ¢

causing physical pain or injury to another perSodnited States v. SeasnNo. CR 14049 S,

2017 WL 2982962, at *3 (D.R.I. July 12, 20X&jting Johnson v. United States (“Johnson,
559 U.S. 133140(2010).

The predicate offenses in Counts Four, Eight andeNarethe substantive Hobbs Act#
robberieghat took place otNovember 30, 200dndMarch 27, 2002in violationof 18 U.S.C. §
1951(a)? The First Circuit Court of Appeals has held tlfetobbs Act robbery.. qualifies as &

crime of violence under the force clause of sect®@#(c)” United States v. Garci®rtiz, 904

F.3d 102, 106 (1st Cir. 2018gert. denied, 139 S. Ct. 1208, 203 L. Ed. 2d 232 (2019)eThgher
court'sdeterminationbasicallyends the inquiryRegardless of the Supreme Court’s holding
Davis, Petitioner’s convictions as to Counts Four, Eigind Nine still standoecause thei
predicate offense is a crime of violendds a result, his motion to vacate those Count

DENIED.

8“The Hobbs Act prohibits interference with intereg@ommerce through robbery or extortiorJhited States vi

Brissette 919 F.3d 670, 672 (1st Cir. 2019) (citing 18 & 1951(a)).
918 U.S.C. § 1951(a) states that:

(a) Whoever in any way or degree obstructs, delaysffacts commerce or the
movement of any article or commodity in commercgrbbbery or extortion
or attempts or conspires so to do, or commits oeatens physical viotece
to any person or property in furtherance of a pdéarpurpose to do anything
in violation of this section shall be fined unddrig title or imprisoned not
more than twenty years, or both.

18 U.S.C.A. § 1951.
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Now, thepredicate offensen Count Twois Count On& conspiracy to commit a Hobbs Ac

robbery which the government concedes is not a crimeiaewnce under the force clause|i

Section 924(c)(3)Indeed, sister courts in oircuit have already held as mucbBeeDurfee v.
United StatesNo. 16 CV-280-JD, 2020 WL 1942324, at *2 (D.N.H. Apr. 20, 2020Fonspiracy
to commit Hobbs Act robbery, the predicate offensdsaue in this case, is not a “crime
violence” as defined by 8§ 924(c)(3)(A) because a@ed not have as an element the use

threatened use of physical force against the peos@roperty of another); Kenney v. United

States No. 20-CV-00207#LM, 2020 WL 869791, at *2 (D.N.H. Feb. 21, 20209This court
therefore concludes that conspiracy to commit Hohtisrobbery does not qualify as a “crin
of violence” under the “elements clause” of 18 & 24(c)(3)(A)"). Several other courts ha

concluded sas well See e.qg.,.Brown v. United State942 F.3d 1069, 107%6 (11th Cir. 2019

(concluding conspiracy to commit Hobbs Act robbeiges not qualify as a crime of violen

under the elements claus&nited States v. Barret®37 F.3d 126, 127 (2d Cir. 2018)acaing

defendant’s convictiomecause Daviprecluda Courtfrom concludinghatHobbs Act robbery

conspiracyqualifies as a § 924(c) crime of violer)c&nited States v. Simm®14 F.3d 2294th

Cir. 2019)(holding that conspiracy to commit Hobbs Act robyp&r not crime of violence unde

force clause in § 924(c)(3)(A)DOMINIQUE WALLACE, Movant, v. UNITED STATES OF

AMERICA, Respondent.No. 3:19CV-01122, 2020 WL 2194002, at *4 (M.D. TenNMay 6,

2020) (“As a result ofDavis, conspiracy to commit robbery affecting commersend longer
viable as a qualifying crime of violence for puressf § 924(c)(3)).

The undersigned is persuaded by these court’s egijdin of the categorical apprdato the
elements of the offense in question, namebnspiracy to commit a Hobbs Act robbefy¥he
elements of conspiracy center on a defendant’seagest to commit a crime and do not reqy

the government to prove the elements of the ulydey substative crime itself."Brown, 942

of
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F.3d at 1075 In looking atthe elements ok conspiracy’ — agreement, knowledge ar
participation—, the courts have found that neither agreementnowkedge“necessitates th
existence of a threat or attempt to use fgraadthata defendant’s voluntary participatiémay
manifest itself in any one of countless noeiolent ways” Brown, 942 F.3dat 1075 After the
requisite examinatiofthe cited courts have essentially concluddthdt physical force is not a
element otonspiracy to commit Hobbs Act robberKenney 2020 WL 869791, at *2

The same logic applies to Petitioner’s caseh respect to Count Two, which at any rate
non-issue insofar as the governmatdes not contest iSo, after careful review of the releva
caselaw and the government’s response, the underdiggrees thatipon application of th
categorical approacifterlings conviction onCount Two cannot stand because the predig

offense forthis count — conspiacy to commit Hobbs Act robbery does not categorical

require the use, attempted use, or threatened fuseysical forceunder the elements clause|i

8 924(c)(3)(A).
Pursuant to the foregoing discussidhge undersignedsRANTS Petitioner’s requesto
vacate his convictiofor Count Two
V. CONCLUSION
For all the reasns statedabove Sterlings request foreliefunder 28 U.S.C. § 2255 (Dock
No. 8) is herebyGRANTED IN PART AND DENIED IN PART. Petitioner shall be thu
resentenced in the underlyircgiminal casel! The abovecaptionedcase isnow DISM I SSED

and judgment shall be entered accordingly.

10“To prove the elements of the crime ofn@piracy, the government must show the existen@afnspiracy, th
defendant's knowledge of the conspiracy, and thfertteant's voluntary participation in the conspirddynited
States v. PereGonzalez 445 F.3d 39, 49 (1st Cir. 2006) (citignited Sates v. Llinas 373 F.3d 26, 30 (1s
Cir.2004)).

1In its response, the government argues that thetahould vacate Sterling’s conviction on Count Twbminate
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V. CERTIFICATE OF APPEALABILITY
It is further ordered that no certificate of appaality should be issued in the event that
Petitioner files a notice of appeal because therad substantial showing of the denial o
constitutional right within the meaning of 28 U.S82253(c)(2).

ITISSO ORDERED.

In San Juan, Puerto Richlay 12, 2020

S/ JUAN M. PEREZGIMENEZ
JUAN M. PEREZ-GIMENEZ
SENIOR U.S. DISTRICT JUDGE

a sentencing hearing because Sterling’s total isprment term is not affectefeeDocket No. 18 at pagesd. The

the

matter shall be considered upon resentencing ici@2t7(PG).
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