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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

CARLOSRIVERA,
Petitioner

V.
COMMISSIONER OF SOCIAL

SECURITY,
Defendant.

Civil No. 18-1456(BJM)

OPINION AND ORDER

Carlos Rivera (“Riverd’) moves to reversehe Commissioner of the Social Security

Administratioris (“the SSAs”) decision to redetermine atetrminatehis Social Security Disability

Insurance benefit§ SSDI”). Dkt. 31.The SSAdefendedts decision. Dkt. 36The case is before

meby consent of the parties. Dkt. 7.

For thefollowing reasonsthe SSAs decision isSVACATED andREM ANDED for further

proceedings consistent with this opinion.

STANDARD OF REVIEW

The court’s reviewof Social Security disability caseslimited to determining whether the

Doc. 38

Commissioner employed the proper legal standards and found facts upon the proper quantum of

evidenceManso®Pizarro v. Secretary of Health & Human Servicé8 F.3d 15, 16 (1st Cir. 1996).

The Commissioner’s findings of fact are conclusive when supported by substantial evidiznc

U.S.C. 8405(qg), but are not conclusive when derived by ignoring evidence, misapplying the law,

or judging matters entrusteddégpertsNguyen v. Chaterl 72 F.3d 31, 35 (1st Cir. 199Drtiz v.

Secretary of Health & Human Servic@&s5 F.2d 765, 769 (1st Cir. 19913ubstantial evidence

means ‘more than a mere scintilla. It means such relevant evidence as a reasonablglhind mi

accept as adequate to support a conclusidsiting Nurse Association Gregoria Auffant, Inc. v.

Thompson447 F.3d 68, 72 (1st Cir. 2006)uoting Richardson v. Peraled02 U.S. 389, 401

(1971)) see also Biestek v. Berryhill39 S. Ct. 1148, 1152019) (“[W]hatever the meaning of

‘substantial’ in other contexts, the threshold for such evidentiary sufficiency hgiot). The
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court “must affirm the [Commissioner’s] resolution, even if the recogdably could justify a
different conclusion, so long as it is supported by substantial evideRodriguez Pagan v.
Secretary of Health & Human Servi¢849 F.2d 1, 3 (1st Cir. 198After reviewing the pleadings
and record transcripthe court has “the power to enter a judgment affirming, modifyang,
reversing the decision of the Commissioner.” 42 U.S.C. § 405(g).

A claimant is disabled under the Act if he is unable “to engage in any substantial gainf
activity by reason of any medically determinable physical or mental impdinvigoh can be
expected to result in death or which has lasted or can be expected to last for a continiadus pe
of not less than 12 months.” 42 U.S.GAZ3(d)(1)(A). Under the statute, a claimant is unable to
engage in any substantial gainful activity when he “is not ongble to do his previous work but
cannot, considering his age, education, and work experience, engage in any other kind of
substantial gainful work which exists in the national economy.” 42 U.S423&)(2)(A). In
determining whether a claimant is dited, the adjudicator must consider all evidence in the
record. 20 C.F.R. § 404.1520(a)(3).

Generally, the Commissioner must employ a-Btep evaluation process to decide whether
a claimant is disabled. 20 C.F.R. § 404.152@& Bowen v. YuckedA82 U.S. 137, 140-42 (1987);
Goodermote v. Secretary of Health & Human Seryié88 F.2d 5, 67 (1st Cir. 1982). In step one,
the Commissioner determines whether the claimant is currently engaged itafisabgainful
activity.” If so, the claimant is not dibled. 20 C.F.R. 804.1520(b). At step two, the
Commissioner determines whether the claimant has a medically severe impaircoemibioation
of impairments. 20 C.F.R.404.1520(c). If not, the disability claim is denied. At step three, the
Commissionemust decide whether the claimant’'s impairment is equivaleatdpecific list of
impairments contained in the regulations’ Appendix 1, which the Commissioner ackncs\deege
SO severe as to preclude substantial gainful activity. 20 C.B4.8520(d); 20 C.F.R. § 404,
Subpt. P, App. 1. If the claimant’s impairment meets or equals one of the listechiewisgi he is
conclusively presumed disabled. If not, the evaluation proceeds to the foprtthetegh whth

the Administrative Law Judge (“ALJ") assesses the claimant’s residual functionalitgapac



Case 3:18-cv-01456-BIJM Document 38 Filed 09/03/20 Page 3 of 22

Riverav. Commissioner of Social Security, Civil No.-1856 (BJM) 3

(“RFC”) and determines whether the impairments prevent the claimant from doin@rthdev
has performed in the past. An individual's RFC is his ability to doipalysnd mental work
activities on a sustained basis despite limitations from his impaism20 C.F.R. § 404.1520(e)
and 404.1545(a)(1). If the claimacanperform his previous work, he is not disabled. 20 C.F.R.
§8404.1520(e). If he cannot performathwork, the fifth and final step asks whether the claimant
canperform other work available in the national econ@ivgnhis RFC, age, education, and work
experience. If the claimant cannot, then he is entitled to disability benefits..R0 £404.1520(f).

At steps one through four, the claimant has the burden of proving he cannot return to his
former employment because of the alleged disab8intiago v. Secretary of Health & Human
Services944 F.2d 1, 5 (1st Cir. 1991). Once a clainmagets this burderthe Commissioner has
the burden under step five to prove the existence of other jobs in the natmmaiy theclaimant
can performOrtiz, 890 F.2cat524. Additionally, to be eligible for disability benefits, the claimant
must demonstrate that his disability existed prior to the expiration of higthstatus, or his date
last insuredCruz Rivera v. Secretapf Health & Human Service818 F.2d 96, 97 (1st Cir. 1986).

Rather thamequesting review an initial determinatioyRiveraappeals a redetermination.
“The Commissioner of Social Security shall immediately redetermine the entitlerhent o
individuals tomonthly insurance benefits under this subchapter if there is reason to believe tha
fraud or similar fault was involved in the application of the individual for suchfilend2 U.S.C.

8 405(u)(1)(A).The SSA may have reason to believe fraud or simélalt occurred through its
own investigations or through referral of an investigation byQfiiee of the Inspector General
(“OIG"). See, e.g.42 U.S.C. 8§ 13208(l). “Similar fault” existswhen either “an incorrect or
incomplete statement that is material to the determination is knowingly made” or “infuorrinezt

is material to the determination is knowingly concealédl.8 405(u)(2).“When redetermining

the entitlement, or making an initial determination of entitlement, of an individual umder t
subchapter, the Commissioner of So8acturity shall disregard any evidence if there is reason to
believe that fraud or similar fault was involved in the providing of such ewvedea2 U.S.C.8

405(u)(1)(B).
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The Appeals Council, which issues the final administrative determinatisooial security
casesgdefines its procedures and guiding principles in the Hearings, Appeals ayadidit Law
manual (“HALLEX").! HALLEX stateghata redeterminatioribased on fraud or similar fault is
a readjudication of the individuad’application for benefits.” HALLEX-L-3-25A) (updated Feb.
25, 2016) The ALJ charged with redeterminiagclaim may consider evidence initially submitted
as well amew, material evidence that does not involve fraud or similar fault and isdétathe
period at issueld. An ALJ generally decide$whether to disregard evidence basedely on
whether there is reason to believe similar fault was involved,” but an ALJ assigrestibtermine
a claim may also be instructed to disregard certain evid&ha.l-2-10-10(A), Note 1(updated
June 25, 2014 Evidence to be considered can be divided between initial evideutomjtted for
the original claim and new evidence thatleeneficiarymay submit for the redetermination.
Pursuant to § 405(u)(2), tredjudicatormustdisregard any information froran OIG referral
which resulted in a finding of frauak similar fault. Seeid. at I-1-3-25(C)(4)(a). “[A]djudicators
do not have discretion to reconsider the issue of whether the identified evidena Iséoul
disregarded when based on an OIG referral of infaomdtld.; see als&SSR 161p, 81 Fed. Reg
13436 (March 14, 2016Redeterminations based on SSA findiraf fraud or similar fault,
however, are treated differentignd adjudicatorsretain discretion to consider the beneficiary’s
objection to disregardcertain evidencddALLEX | -1-3-25(C)(4)(a) A beneficiay may submit
additional evidence if it is “new, material, and relatedhe timeperiod at issue.1d. at I-1-3-
25(C)(4)(c).The time period at issu@ a redeterminatiomuns from thedisability onsetdate
through the date of the final benefits determinatiorat I-1-3-25(C)(3).The onset date is the date
determined by the SSA, rather than the date declared by the beneficiary onaliappiication
for benefits."Evidence that posilates the original determination or decision can relate to the

period at issue if it is reasonably related to the time period originally adjudlicadeat I-1-3-

! HALLEX, the Hearings, Appeals and Litigation Law manual, can be located online at
https://www.ssa.gov/OP_Home/hallex/hallex.html
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25(C)(4(c). The adudicator then determines based on the eligible evide# whether the

beneficiary was or was not entitled to benefits at the time of the original ded¢ionin

Should the Commissioner determine “that there is insufficient evidenegpmrs such
entitlement, the Commissioner of Social Security may termisath entittement and may treat
benefits paid on the basis of such insufficient evidence as overpayments.” 42 U.S.C. @%05(u)

BACKGROUND

Riverawas born orbecember 18, 1977. T313.For work, he operated a large dump truck
and later repaired and stacked wooden pallets. Tr. 34-3BftéBinjuring his back and neck in a
workplace accidenhestopped working. Ti36. He also developed anxiety and depression. Tr. 37.

Riveraapplied fo disability benefits orOctober 20, 201G;laiming February 9, 201@s
his onset date. Tr. 313, 323. His initial application was based on physical limitatioresl rielat
neck pain, back pain, and head trauma. Tr. 326.

On January 11, 2011, the SSA referred Rivera to Dr. H&dees Mayoral (“Dr. Cases”)
for a consultative examination. Tr. 460. The agency asked Dr. Cases, a neurologrstutd a
neurological evaluation and provide his opinion about what Rivera could do with regard to “sitting,
standing walking, lifting, carrying, handling objects, hearing, speaking, traveling. etc.” Tr. 460.
On March 7, Dr. Cases completed an exam assessing various physical limitadiowgiag that
Rivera was alert, cooperative, and waliented. Tr. 453.

The SSAdenied Rivera’s initial claimmApril 25, 2011. Tr. 52. He sought reconsideration,
this time alleging both mental and physical impairmemnts58-59. Included in higpplication on
reconsideratiomas evidence from Dr. Rafael Miguez Balseiro (“Dr. Miguez”), a psychiatrist who
opined that Rivera’s depression and related limitations were s@veéé, 501-07.

On September 16, 2011, Dr. Miguez completed a disability report in which he stated that
Rivera suffered from “major depressive disordexcurrent of a severe intensityTr. 501.
According to Dr. Miguez, Rivera first sought treatment on December 1, 2010 and continngd see
Dr. Miguez at sixweek intervals for psychotherapy. 501.Dr. Miguez prescribed Rperdal for

impulse control, Klaopin for anxiety, Dalamne for insomnia, and Paxil for depression. Tr. 501.
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He explained thaRiverawas “irritable, tense, depressed, with lack of motivation in life, insomnia,
feeling of hopelessness . . . and no interest on [sic] things he liked tefate.b Tr. 501.He
described Rivera’s ability to understand and follow instructions as poor; his sderaktion as
“very poor”; his speech as disorganized; his thought production as fair; his memaoitjomtiznd
concentration as limited; and hidgment as impulsive and errafia. 502505. He opined that
Rivera suffered from severe depression and great anxiety, could not manage @titdssptc
handle changes in routine, that he needed to be supervised by immediate famigrsnambthat

his “social, work, interpersonal, and family performances [we]re severely affiaectiéing him
totally to work.” Tr. 50206. Dr. Miguez concluded that Rivera’s prognosis was poor because he
had not responded well to treatment atatedthat he did not expect significant changes in the
coming years. Tr. 502, 505.

Also included in his application were Rivera’s s@ports.In a function report dated
December 13, 2010, Rivera stated that he could no longer work, sleep, or do things by himself. Tr.
341. He lived at home with his companion and son, who helped him with food preparation and
household tasks. Tr. 342. During the day, he would watch television, go outside for air, take
medications, and sleep. Tr. 340. He could go out alone, drive a car, go shigpdimgd and
medications in stores, pay his bills, count change, and handle a savings account, but he needed
reminders to help him take the correct amount of medicine. T¥434Rivera regularly went to
doctors’ appointments but needed reminders and someone to accompany him. Tr. 344. Although
he reported that he spent time with others to get things off his chest, he alsodrépong
problems getting along with others because he did not like to talk much and no longer enjoyed
going out. Tr. 3445. Hehad no trouble, however, getting along with authority figures. Tr. 346.
Rivera also stated that he felt everything was difficult, that he felt discalraigje a lack of
interest, that he suffered from anger and anxiety, and that he had little desirartgthing. Tr.

345. Additionally, he reported that he could not pay attention for long, he could not finish what he
started, he followed instructions poorly, he did not handle stress well, and he did not handle

changes in routine well. Tr. 346. He also felt nervous and fearful and suffered from méghtina
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341, 346. In a form item asking Rivera about his personal care, he wrote “N/A.” Tr. 8dudti
the form included a box Rivera could check if he had “NO PROBLEM with persorgl Bavera
did not check that box. Tr. 341 (emphasis in original).

Rivera completed another questionnaire on August 8, 2011. Tr. 388. He reported that his
ability to think and concentrate had been affected by his pain, and he spent all his time lying down
because of strong pain. Tr. 395. He could sometimes take care of his daily needs, lifiet his w
helped him with personal care, including by bathing him and helping him put on his pants. Tr. 395,
398. His daily activities included watching television, walking around the house, amgl deyn.

Tr. 395. While watching television, he would struggle to concentrate and lose iriferd6t.. He

had trouble sleeping. Tr. 398. Rivera’s wife prepared his meals, gave him hisatioedicand
managed the finances because of Riverargdtfulness. Tr. 397, 399, 400. He performed no
household choreand no longer went shoppingr. 399.Others dove Rivera places,and he
required accompaniment outside his home. Tr-8%3® He did not receive visits from family and
friends, he was nonterested in social activities, and pain prevented him from attending social
functions. Tr. 40402. Rivera also reported that he did not like changes in routine, could not
concentrate, and would forget everything. Tr. 402.

On October 3, 2011state agencypsychological consultant Dr. E. Charles reviewed the
record, including evidence from Dr. Migudz. 50825.Dr. Charles described Rivera’s allegations
as “credible” and found that his mental limitations were impeding Rivera’s caparcgystained
subsantial gainful activity. Tr. 510. Dr. Charles determined that Rivera suffeced ¥arious
mental limitations, including marked difficulties in social functionifg.508-25Based on these
limitations, the SSA found Rivera disabled and began paying isiabitity benefits Tr. 53,86.

Meanwhile the SSASOIG, the Department of Justi¢ddOJ”), and the Federal Bureau of
Investigation (“FBI”)were investigating allege§SDI fraud.See generall¥Ex. 14B.They were
investigatinga nonrattorney representative amdrious doctors, including Dr. Miguez, alleged to
be involved in a fraudulent scheme to obtain SSDI bendfitat investigation led to various

indictments.
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Among those indicted was a neurologist named Dré Jdsrnandetsonzalez who
ultimately pled guilty to conspiracy to make false statements to the SSA. Tr. ¥2Bi€iiDandez
Gonzalez admitted that he would exaggerate medical complaints and sysmiptcorder to
maximize the probability that his patients would be approved for Social Securityilitfisa
insurance benefitsfd. He also admitted to referring patients to doctors who would “exaggerate
or fabricate the patientsbnditionsto strengthen the patients’ disability applicationd.'Rivera’s
psychiatrist, Dr. Miguez, was one of those physici&hs.

According to OIG, from Januatg Februan2012,Dr. Miguez treated a “putative patient”
who was in good health and suffered from no disabling conditions. Tr. 121. Nonetheless, Dr.
Miguez filled out a psychiatric medical report stating that this patient suffered “fromeatand
severe depressive disorder, accompanied by anxiety, that this patient was exgeasmem
spells, that this patient’s body and mind were slow, that this p&i@ehproblems concentrating,
and that this patient suffered from feelings of inadequacy, desperation, fesugetl worthless,
and was suicidal.” Tr. 121.

On August 16, 2013, Dr. Miguez was indicted for making false statements to th@rSSA.
168.1n response to this and other indictments, the SSA assembled a team of adjsidicatiew
York Fraud Prevention Unit (“FPUxhat would conduct redeterminations of claims involving
evidence from indicted sources. Dkt. 36 at 6. These adjudicators evahetdalins to determine
whether they could continue to support benefits in the absence of evidence from an indicted s
Id. They determined that 2,000 SSDI beneficiaries could no longer support their tdaims.

Rivera was mong these claimant¥he SSAdisregarded evidence from Dr. Miguez and
found that Riverano longer qualifiedor disability benefits because his application was otherwise
devoid of detailed psychological medical evidence. Tr. 527. On December 6, 2013, the SSA
informed Rivera that it wuld be suspending his benefits because it believed fraud or similar fault
was involved in evidence supporting his claim. Tr. 92. The letter explained that varidoiss doc
including Dr. Miguez, had been indicted for making false statements to thea®8#at the

agency would be suspending Rivera’s benefits while it redeterminediahis Tr. 92.The SSA
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informed Rivera that he had ten days to respond if he believed the information itighevée
incorrect. Tr. 92.

Rivera submitted additional evidence, all of which piteied the period the SSA would
consider. Dkt. 36 at 7. The SSA again disregardétkace from Dr. Miguez, who was deemed a
“discredited medical source,” and again found that Rivera was not disablednaslical evidence
supported his allegations of depression. Tr. 54. In a notice dated January 7, 2014, the SSé informe
Rivera that ithad redetermined his case, having disregarded evidence from Dr. Miguez, and
concluded that he was not disabled. Tr. 95-97.

Rivera requested reconsideration, and the SSA informed Rivera that hesobuhit
additional evidence, so long as it related topleod from February 9, 2010 to October 16, 2011,
and so long as it was not from Dr. Migudz. 101-03. On reconsideration, the SSA again
disregarded all evidence from Dr. Miguez, who was “discredited,” and again foundiibed R
was not disabled. Tr5667. On June 30, 2014, the SSA informed Rivera that his claim was denied,
andthat he had been overpaid $34,672. Tr. 104. On JURn@ra requested a hearing before an
ALJ. Tr. 111.

In the meantime, proceedings against Dr. Miguez continued. On September 24, 2014, Dr.
Miguez pled guilty taa onecount InformationTr. 188.He admitted to failing to maintain a cash
ledger of monies paid in connection with SSA medical visits and for a meepat filed with
the SSAwithout intent to defraud the United States. Tr. 9% darges against Dr. Miguez were
dismissed with prejudice. Tr. 187.

On June 19, 2015, OIG provided the SSA with a memorandum summarizing the results of
thar fraud investigation, including their investigatiohDr. Miguez. Tr. 12923. In response, the
SSA decided it would remand 903 cases where there was a request for adrehr@wiew the
redetermination decision. Dkt. 36 at Rivera’s was one of these cases.

Thus, inOctober2015, the FPU again examined Rivera’s claim. T¢730In a “special
determination,” an adjudicator examined the report prepared by Dr. Miguez. Tr. 7Ta(Rack

not yet provided treatment notes from Dr. Migue€he adjudicator determined that fraud or
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similar fault was involve in the report from Dr. Miguez. In reaching this conclusion, she explained
that she found the report inconsistent with other portions of the record anchidetethat the
report “fits the pattern found in the OIG investigation.” Tr. 73. She also nlo&Rivera was
capable of calling the SSA to inquire about the status of his claim, requestet tstubmit new
evidence, and had been his own payee since being awarded disability biehe&itsording to

the adjudicator, these facts indicated that Riwgas capable of some level of “competency and
understanding.td. On this “informal remand,” the SSA again found Rivera not disabled. Tr. 74.

In a letter dated December 28, 2016, the SSA provided Rivera with details regarding his
upcoming hearing before an ALJ. Tr. 228. That letter informed Rivera that evidence from Dr.
Miguez would be reviewed under the SSA’s fraud and similar fault argshat Rivera could
present his case to the Ald. In a separate letter informing Rivera of his hearing date, the SSA
again informed Rivera that it would assess evidence from Dr. Miguez under Alsefia8d or
similar fault rules. Tr. 262.

Rivera, represented by an attorney, appeared before an ALJ on August 7, 2017. Tr. 32. He
testified thatbefore a workplace accidehg had workeds a truck driver operating a large dump
truck andthenfor the Coca Cola company repairing and stacking wooden pallets.-35, 43.

One day, after repairing a pallet, tnied to lift it to place it on top of a pile of pallets. Tr. 38s
hewaslifting, his entire back locked up and he had to throw the pallet aside. Tr. 36. The accident
affected his backand neck. Tr.36. After his injury, he could no longer work, and he began
experiencing anxiety, depression, sleeplessness, desperation, andraf#38. Rivera testified

that his partner asked him to see Dr. Miguez because of his mental conditionSessdnsvith

Dr. Miguez lasted from an hour to an hour and half. Tr. 38. During those sessions, Dr. Miguez
would ask Rivera questioasdprescribemedicationTr. 38. From 2010 to 2011, Rivera described

his daily routine as followsi would get up and take the medication, go outside, get some air and
then go back to the house.” Tr. 38. &lsotestified to experiencing pain all the time, the intensity

of which varied. Tr. 38. He explained that from February 2010 to October 2011 he eyuld st

sitting down for no more than two hours, could stand for less than an hour, and could walk for
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about five minutes. Tr. 39. On days where the pain was the worst, he would lie downo for tw
three hours. Tr. 39. For entertainment, he would watch television, and he needeeninded

to take medications. Tr. 40. He testified that he was still taking medicatuading Restat,
Temazepam, Axel, Klonopin, and Neurontin. Tr. 41. These medications wereilgdsfor
depression, anxiety, pain, and to help Rivera sleep. Tr. 41.

The ALJissued a written decision on January 31, 2018, finding that Rivera was not disabled
at any time fromFebruary 9 2010, through October 4, 2011, the date of the prior disability
determination. Trl5, 24 The ALJ began by assessing the evidenoe fDr. Miguez He found
that Dr. Miguez’sopinion was inconsistent with Rivera’s sedports, that treatment notes failed
to corroborate the opinion, and that the opinion conflicted with the findingseniralogical exam.

Tr. 17-18. He also concluded that pharmacy records were inconsistent with evidemcB®rir
Miguez because the dates of prescription refills only twice aligned with the afatésits to Dr.
Miguez and because the amount prescribed would have left Rivera “with eitfteeoniess than
needed at each treatment interval.” B. The ALJ also noted that Rivera was his own payee and
couldmanage his own benefits after separating from his aifd heeferenced the agency special
determinatiorfinding that the evidence from Dr. Miguez “fit the pattern established in other fraud
determinations.” Tr. 19Ultimately, the ALJ determined he would disregard evidence from Dr.
Miguez. Tr. 19.

The ALJ then proceeded to the fiseep analysis required to determine eligibility for
disability benefits. At step one, the ALJ found that Rivera did not engage in sidgdsjamful
activity during the relevant periodlr. 19.At step two, he found that Rivera suffered from severe
degenerative disc disease. Tr. M.step three, heoncludedthat Rivera’s degenerative disc
disease did not meet equalthe severity of a listed impairmeftr. 20. The ALJthen foundthat
Rivera hadhe RFC to perform light workexcept that he could stand and/or walk for up to four
hours in an eighhour workday; sit for up to six hours; occasionally climb rampsstaics; never
climb ladders, ropes, or scaffolds; frequently balance, kneel, or crawl; and oatigstoop and

croudh. Tr. 20.The ALJ found that Rivera’s degenerative disc disease could reasonably be
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expected to cause his alleged symptoms but that Rivera’s statements concernientiy, i
persistence, and limiting effects of those symptoms were not consistentheitihexord evidence.
Tr. 21. He noted that, at a neurological evaluation with Dr. Cases, Rivera coukhsitvgalk, lie
down, and get up. Tr. 21. He also gave great weight to the opinions of three medical consultants
regarding Rivera’s functional limitations, finding that they came to the samkismms regarding
Rivera’s capacities. Tr. 2He also explained that, without the @igarded evidence from Dr.
Miguez, there was no objective evidence to support any mental limitation. TTh@2ALJ
concludedthat, although Rivera could not perform his past relevant work, thene jobs that
exist in significant numbers in the natioredonomythat he can performFor instance, Rivera
could work as a stock clerk, mail clerk, or counter clerk. Tr. 22-23.

The Appeals Council denied Rivera’s request for review, making the ALJ’s detligion
SSAs final decision. Trl. This action followed.

DISCUSSION

Riveracontends that the ALJ’s decision was not supported by substantial evaatehiteat
the SSAsprocedures violated both the Administrative ProcedutteaAd Due Process Clause of
the Fifth AmendmeniThe SSAdisagrees

Typically, district courts reviewdisability determinatiosto assess whethesubstantial
evidence suppast the SSAs decision.42 U.S.C. § 405(g). HereRivera raises additional
procedurafuestions, including a constitutional challengeill begin by addressinglleged errors
by the ALJand theraddresgprocedural challengdaa keepingwith the constitutional avoidance
doctrine.SeeEdward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Cou4gd
U.S. 568, 575 (1988WVaqueria Tres Monjitas, Inc. v. Pagan48 F.3d 21, 26 (1st Cir. 2014)
(“[Flederal courts are not to reach constitutional issues where alternative gfoumdsolution
are availablé) (internal quotations and citation omitted§hould theSSA lack substantial
evidence supportingts decision to denyRiverds claim, then the court need not reach the
constitutional question. If, however, substantial evidence supii@®SA's decisionthenl must

addresghe procedure by which that evidenwas submitted and considered.
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Riveracontends that thBSA'sdecision cannot stand because of various flawlsa\LJ’s
determinationto disregard evidence from Dr. Migueghe SSAmaintainsthat the ALJwas
justified in disregarding evidence from Dr. Migubecausehe properly found that similar fault
wasinvolvedin the providingof that evidencé As explained below, the ALJ here failed to apply
the appropriate law in assessing evidence from Dr. Miguez.

When redetermining a claimant’s entitlement to benefits, an ALJ must disregaedayid
if there is reason to believe that fraud or similar fault was involved in pngviblat evidence. 42
U.S.C. 8405(u)(1)(B). Similar fault is involved where “an incorrect or incomplete statethat
is material to the determination is knowingly made or information that is materialeto th
determination is knowingly concealed.” 42 WCS§ 405(u)(1)(B).“A finding of similar fault can
be made only if there is reason to believe that, based on a preponderance of the,etridenc
person committing the fault knew that the evidence provided was false or incaniphet SSA]
cannot base arfding of similar fault on speculation or suspicio83R 162p,81 Fed. Reg. 13440
(March 14, 2016)To make a similar fault finding, an adjudicator must consider all eviderbe in
record, apply the preponderance of evidence standard, and “fully ddctireeecord with the
evidence that was the basis for the findirld.”

The SSA arguethat the ALJ properly found that evidence from Dr. Miguez involved
similar faultbecause that evidence conflicts with other portions of the record, Ridanatdille@

a mental impairment in his initial application, pharmacy records cast doube accuracy of Dr.
Miguez’'s records, and the ALJ relied on the $Sgpecial determination. This argument is
unavailing.

There is a straightforward shortcoming with regarth®ALJ’s similar fault analysis: he
failed to apply the plain language governing fraud and similar fdelierminations because he
made no findings regarding whether incomplete or inaccurate information was sdbmitte

knowingly Congress plainlyequiresthat similar fault only be found where it was committed

2The SSAargues only that the ALJ made a finding of similar fault| do not address whether
this was a case involving “fraudSeeDkt. 36 at 15.
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knowingly.42 U.S.C8 405 (u)(B)(2) (“[S]imilarfault is involved with respect to a determination

if an incorrect or incomplete statement that is material to the determinakinovisnglymade or
information that is material to the determinatioknewinglyconcealed.”Yemphasis added)\nd

the SSAtook pains to define the term “knowingly” for its adjudicat@SR 162p, 81 Fed. Reg.
13440 (defining “knowingly” as “a person's awareness or understanding regarding the cgsrectne
or completeness of the information he or she provides us, or the titgtefithe information he

or she conceals from us”)n its Program Operations Manual System (“POMS”), the SSA
illustrates “similar fault” by discussing a situation where a claimant fails totrepber initial
disability application that she worked farsecond employer. POMS & GN 04020.01G(Ghen

the SSA learned years later that she had worked at said business, she waRiabihtdetails

about that employmentd. The SSA considers it reasonable to conclude that such a cl&ineawnt

she workedor that employer and that she knew she should have reported her employment because
she was specifically as#t@bout employment on the benefits applicatidn.see alsaviarshall v.

Chater, 75 F.3d 1421, 1424, 1427 (10th Cir. 1996) (upholding fraudwlasifault finding where

a claimant repeatedly underreported his earnings and reported working ontimpagnd
seasonally when he was actually working-tutie and yearound);Heins v. Shalala22 F.3d 157,

160 (7th Cir. 1994) (finding fraud or sirail fault where claimant had remarried but did not disclose
that fact);id. at 162 (“Norma Jean does not and cannot claim that she did not know of her marriage
to Robert Roberts.”).

In contrast, here it is not clear that Rivera knew he provided any falseamplete
evidence.Even assuming Dr. Miguez's descriptions of Rivera’s mental impairment were
inconsistent with other portions of the recéljch a finding does not establisiat Riveraknew
he had provided incorrect informatidndeedyesolving inconsistencies in the recortheALJ’s

bread and butteSee also Irlanda Ortiz v. Secretary of Health & Human Sery&®s F.2d 765,

® POMS, the Program Operations Manual System, can be located online at
https://secure.ssa.gov/apps10/poms.nsf/partlisttOpenView

4 As explained belowariousportions of the record the ALJ deemed “inconsistent” with evidence
from Dr. Miguez were in fact consistent with that evidence.
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769 (1st Cir. 1991)"“[T]he resolution of conflicts in thevidence is for the Secretary, not the
courts.”).Were inconsistent evidence sufficientdemonstrate that similar fault was involved in
an application, the chances of anyone ever receiving disability benefits wouldchlte sbne.

Nor do the ALJ’s st&ments regarding the pharmacy records support a similar fault finding.
The ALJ concludedhat pharmacy recordsast doubt on Rivera’s treatment with. Miguez
because the dates of prescription refdlisto align with the dates of visits to Dr. Migud#aving
reviewed the entire transcript, | find no supporttfis conclusionThe only pharmacy records
indicate that Rivera filled prescriptions from Dr. Miguez on December 1, 201Caandry 18,
2011.Tr. 42324. These are the same dates on which Dgubkti’s treatment notes indicate that
Rivera sought treatmenthe ALJ also found that the amount prescribed would have left Rivera
“with either more or less than needed at each treatment interval.” Tr. 18. Reuwtoddel that
Rivera filled prescriptios for fifteen Temazepame capsulélirty Fluoxetine capsuleghirty
Trazodone tablets, and sixty Lorazepam tablets. Tr24R28s the record doesot indicate how
many tablets per day Rivera was instructed to take, | cannot say that Rivera wasitgweoo
many or too few pills.

Nor does the fact that Rivenaitially claimed disability based solely on physical
impairmens show that heater knowingly submitted false information from Dr. Miguez. Indeed,
the SSApermits claimants to allege new condigsoon reconsideratioand acknowledges that
impairments may worsen over tinteee20 C.F.R. § 404.913(a) (permitting submission of new
evidence on reconsideratio®©OMS 8DI 27001.001(E) (providing guidance to adjudicators on
reconsideration where claims involvenéw allegations or a worsening tiie claimant’s
conditior?).

Nor does the fact that Rivera served as his own payee show that he knowingly submitted
incorrect or incomplete information. The SSAs records indicate that digghdyments wee
made to Rivera. Thganscript catains no other information demonstrating that Rivera managed
this money himself. The SSAs determination that he managed this money rapysedirs to be

nothing more than speculation, rather than a fact supported by substantial evidencecorthe r
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Finally, the fact that the ALJ cited to the SSAs special determination in deciding to
disregard the evidence from Dr. Miguez does petmit finding by a preponderance of the
evidencethat Rivera knowingly submittedhcorrect information Like the ALJ, be FPU
adjudicator found Dr. Miguez’s evaluation inconsistent with other portions oftbedr&he also
determined thaDr. Miguez'’s reportfit[] the pattern found in the OIG investigation.” Tr. 7But
neither shanorthe ALJ explained why the evidence in Rivera’s case “fit that pattern.”

In describing the investigation, the FPU adjudicator stated that a confideBkiaource
went to Dr.Hernandes office andhis receptionist offered the source six names of psyisiia
that the source could see, including Dr. Miguez. Tr. 71. The source went to DrzMigfiiece,
told him s/he was referred by Dr. Héndlez, and thatse wadn financial difficulties and looking
to earn moneyd. Dr. Miguez wrote a prescription to reduce stress without discussing stress with
the source and told the source to schedule another appointment with Dr. Miguez’'syseédreta
The secretary asked the soundestherhis orher Social Security papengereready.ld. The source
visited Dr. Miguez’s office approximately seven times, but only saw Dr. Miguiee tid.

In contrast, Rivera testified that his partner asked him to see Dr. Miggarnde he was
experiencing anger, desperation, and sleeplessness. Tr. 37. He staesbibias svith Dr. Miguez
lasted from an hour to an hour aatialf and that during those sessions, Dr. Miguez would ask
Rivera questions and prescribe medication. Tr. 38. | struggle to see how thos®idactsgith
OIG’s investigation, and the ALJ did not state that he found this testimony unbédiévze only
commonality | see between Rivera’s case and the OIG investigation is thatgDeaMvas the
psychiatrist involved. But the mere fact titat Miguez waRivera’s psychiatrist is not sufficient
to show thatRiveraknowingly submitted false information to the SSA. Were that the case, all of
the similar fault findingsnvolving Dr. Miguez where the SSA purports to denducting a
“informal remand” would be purely pro forma.

Ultimately, | cannot sayhat the ALJ properly applied the law governing similar fault
determinationdecausdie made ndindings as to whether anyokaowinglysubmitted incorrect

or incomplete information. Indeed, | am left to wonder whether the ALJ bdliénae it was Dr.
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Miguez, Rivera, or both who knowingly submitted incorrect information. Although | do not
intimatethat the inconsistencies the ALJ namedadiggetheirrelevant to a similar fault finding,

| must conclude that these inconsistencies, even alongside the ALJ’s otbdrretdons for
disregarding the evidence from Dr. Miguez, do not permit a finding that Rivera knowingly
submited incorrect or incomplete information to the S3&cordingly, the ALJ’'s decision to
disregard the evidence from Dr. Migueecause o$imilar fault was not supported by substantial
evidence.

That fact, however, does not end the matter. The SSA argues that any &moALd’s
similar fault findingis harmless, as the Alcbuld have reached the same rebyltaccording Dr.
Miguez's opinion no weightThe weighing of inconsistent medical evidence is “a function
delegated to the administrative law judge, not to the court on judicial reVAgwstini<Cisco v.
Comm'r of Soc. Sec31 F. Supp. 3d 342, 348 (D.P.R. 201sBe alsdrlanda Ortiz, 955 F.2dat
769.Because the ALJ identified various inconsistencies between Dr. Migy@ni®ns and other
portions of the record, theoretically, he might have offered Dr. Miguez’s opinion mhtw&o
determine whether any error in the ALJ’s similar fault finding was harmless, Itmeast ask
whether a decision to offer Dr. Miguez’s opinion no weight is supported by substardehei

“[T]he responsibility for weighing conflicting evidence, where reasonable miodkl c
differ as to the outcome, falls on ... the AL$&avey v. Barnhar276 F.3d 1, 10 (1st Cir. 2001).
“Generally, the rore consistent an opinion is with the record as a whole, the more weight [an ALJ]
will give to that opinion.” 20 C.F.R. § 404.1527(c)(4). “Atreating source’s opinion on the question
of the severity of an impairment will be given controlling weight so lasd ‘is wellsupported
by medically acceptable clinical and laboratory diagnostic techniques and isaortigtent with
the other substantial evidence in [the] recor@dlancoQuinones v. Astryed77 F. App’x 745,

746 (1st Cir. 2012) (per curiam) (quoting 20 C.F.R. § 404.1527(5)(2)).

® This diswission applies the law relevant to claims filed before March 27, 2017.
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“Where controlling weight is not given to a treating source opinion, the ALJ cossider
array of factors to determine what weight to grant the opinioBp{irinot v. Colvin95 F.Supp.3d
161, 17576 (D. Mass. 2015)Those factors include “the length of the treatment relationship and
the frequency of examination, the nature and extent of the treatment relgtidhshidegree to
which the opinion can be supported by relevant evidence, and the consistency of the opinion with
the record as a wholeld. at 176.See also20 C.F.R. § 404.1527(c)(#%). However, the
regulations do not require the ALJ to list these factors or “to expressly etatedth factor was
considered,” as long as the ALJ “provide[s] ‘good reasimnshe weight given to a treating source
opinion.” Bourinot, 95 F.Supp.3d at 177 (quoting 20 C.F.R. 88 404.1527(c)(2) and 416.927(c)(2)).

Dr. Miguez was a treating souregho had diagnosedRivera with “major depressive
disorder recurrent of a severe mséy.” Tr. 501 He described Rivera’s ability to understand and
follow instructions as poor; his social interaction as “very pdois;speech as disorganized; his
thought production as fair; his memory, attention, and concentration as limited; @mighnent
as impulsive and erratidr. 502505.He opined that Rivera suffered from severe depression and
great anxiety, could not manage stress, could not handle changes in routine, that heoreeded t
supervised by immediate family members, and thatdasial, work, interpersonal, and family
performances [we]re severely affected limiting him totally to woik. 502-06.Dr. Miguez
concludedhatRivera’s prognosis was poor because he had not responded well to treatchent
that he did not expect significant changes in the coming yea&02, 505.

The ALJgave several reasons for effectivelyigg this opinion no weightHe concluded
that Dr. Miguez’s opinion was inconsistent witivera'sselfreports, that treatment notes failed
to corroboratéheopinion, and thatheopinion conflicted with the findings of a neurological exam

First, he ALJ statel that Dr. Miguez’s opinion regarding Rivera’s poor memory and
concentration conflicted with Rivera’s sedports, as Rivera had reported that hdadbandle his
own financial affairs, go outside alone, and had no problems with his personditiangew is
not an accurate characterization of Rivera’'s-sgbrts.It is true that in a function report dated

December 13, 2010, Rivera indicated that he could handle his finances and go out alone. Tr. 342
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43. In that same report, however, Rivera also stated that he needed help with food@megratat
household tasks, he needed reminders to help him take the correct amount of medicine, and he
needed smeone to accompany him to the doctor. Likewise, he could not pay attention for long,
finish what he started, follow instructions, manage stress, or handle change ie. feutiher, he
reported that he no longer enjoyed going out, he had trouble getting along with others, and he felt
that everything was difficult. The ALJ made no mention of these portiotige&finction report,
all of which appear consistent with Dr. Miguez’s opiniddditionally, the ALJ made no reference
to the August 8, 2011 questionnaire. There, Rivera reported that his wife hdg tonhevith
personal care, prepare his meals, give him medication, and manage their finaraies.relported
that he performed no household chores, no longer went out shoppirigatottiers had to dre
him and accompany him to places outside his hoRugther he stated that he could not
concentrate, handle changes in routine, and suffered from memory problenms.tAese self
reported limitations, which the ALJ did not mentiondisregarding evience from Dr. Miguez
are consistent witBr. Miguez’'s opinion

Next, the ALJ found several problems with Dr. Miguez’'s treatment nbiesoncluded
that the notesontainedno discussion of mental status, discussed primarily back feded to
evidence a thorough mental examination, and incluechedical diagnosis. The treatment notes
during the relevant pericghowthat Riveravas“very despairing “forgets things” and struggled
to sleep.Tr. 18. He experienced “lack of tranquility,” loss of appetite, irritapiliand
disorientation.ld. He wa anxious and tense, could not concentrate, and betamerved
rapidly.” Id. He looked worried and felt desperate and owooitrol.ld. at 1819.In light of these
notes, it is simply inaccurate to conclude, as the ALJ did, that the noteshedrtad discussion
of mental status.” Tr. 18\or is itaccurate to concludas the ALJ didthat the treatment notes
“discuss mostlyhe beneficiary’s back pain.” Tr. 19. Of the notes the ALJ considered, seven out of
seven refer to Rivera’s mental status, while five out of seven also refer todiacksge no reason
why this fact undermines Dr. Miguez’s findings, as common senggestsgthat the experience of

physical pain might affect one’s mental healtideed, Rivera himself reported that his physical
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pain affected his mental condition. Tr. 345 (reporting that pain affected Rivadyiity to sleep,
concentrate, and think).

TheALJ alsotook issue with the treatment notes because he concluded théitbeyo
document any thorough mental examinatod did not mention a specifitedical diagnosig his
asks too much of a physician’s treatment ndt€kse primary function ofimedical records is to
promote communication and recordkeeping for health care persenatto provide evidence for
disability determinations.Orn v. Astrue 495 F.3d 625, 634 (9th Cir. 2007). The treatment notes
here document a series of psychiatric apimoents, notsymptomsrecordobservations, and track
prescriptions. Dr. Miguez completed a mtiieroughevaluation of Rivera’s mental condition in
a report dated September 16, 2011. Tr-801His nots, which exist for his own recordkeeping
purposesneed not provide the same level of thoroughness. On the whole, they paint a picture of
a patient experiencing stress, anxiety, despair, and insomnia and who, dedpitentdzad not
seen improvement. They are thus consistent with the opinions Dr. Mafiezed inthe mental
condition report.

Finally, the ALJ noted that Dr. Miguez’s findings were inconsisternh wbservations
recorded in a neurological exar@n March 7, 2011, Dr. Cases conducted a consultative
examination in response to an SSA refamgguesting an opinion on Rivera’s physical limitations.
SeeTr. 453, 460. During that exam, Dr. Cases observed that Rivera was alert, cooperative, and
well-oriented. Tr. 453To the degree such observations contradict Dr. Miguez’s opittiai,
contradiction is far too insignificant supportaccordng Dr. Miguez’s opinion no weightndeed,
the context ofDr. Cases evaluation issignificant. The SSA had asked Dr. Cases to opine
regardingRivera’s physical limitations, stating that his chief complaint &k pain, neck pain,

and head trauma. T460Q It is thus unsurprising that the majority of Dr. Casé&adings address
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Rivera’s physical functioning antthat heonly briefly mentioed Rivera’s mentalstate.lt is not
clear whether the ALJ considered this confext.

Nor did the ALJ discuss the fact that Rivera sought treatment with Drelelgpveral times
over the course of ten months (during the period under rewidvereas Rivera’'santact with Dr.
Cases was quite limited. Nor did he discuss Dr. Cases Dr. Miguez's relative specialties and
the degree to which a psychiatrist or neurologist might be better able to ass¥sss Riental
limitations. But these factors are generalyevantwhen weighing medical opinion&ee20
C.F.R. § 404.1527(c).

To ask the ALJ to have considered these factors, however, seems unfair, asveasl beli
himself to be engaged in a similar fault analysis rather than in a deteominegiarding how to
weigh the evidence. Under these circumstances, | think the better course ofsaictimmand to
permit the ALJ to properly complete a fraud or similar fault determination. Indsettie above
discussion suggests, | cannot say that any error in thabhdesation was harmless.

Because | remand to require a new fraud or similar fault determinattkmnot reach
Rivera’s arguments regarding the ALJ’s Rit@ling, as thafinding may change if the ALJ credits
evidence from Dr. Miguez. Nor do | reach Ri@srprocedural challenges.

| express no opinion as to Rivera’s eligibility for disability benefits. Nor do | examss
opinion as to whether evidence from Dr. Miguez may be disregarded basedidror similar
fault. In remanding, | simply instruct ttf&SAto apply the corredaw governingraud or similar
fault determinationsspecifically,by making a finding as to whether similar fault was committed

knowingly.

6| also note thaton May 25, 2014, Dr. Cases described as “intact” Rivera’s orientation to time,
place and person; recent and remote memory; attention span; and concentratioB. Thiddeport was
dated outside the review peridgeeTr. 72.Were it under consideration, it would not support a decision to
disregard Dr. Miguez’'s opinion entirely. It only makes findings related to concentaid attention and
thus does not contraad Dr. Miguez’sopinion as itelatesto social functioning. At most, it would provide
reason to accord partial rather than no weight to Dr. Miguez’s opinion
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CONCLUSION

For the foregoing reasons, the Commissioner’s decisiAGATED andREM ANDED
for further proceedings consistent with this opinion.
IT ISSO ORDERED.

In San Juan, Puerto Rico, this 3rd day of September, 2020.

BRUCEJ.McGIVERIN
United States Magistrate Judge




	OPINION AND Order

