Cigar Masters Providence, Inc. v. Omni Rhode Island, LLC

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

)
CIGAR MASTERS PROVIDENCE, INC., )
)
Plaintiff, )
)
V. ) C.A.No.16 -471-WE
)
)
OMNI RHODE ISLAND, LLC, )
)
Defendant. )
)
ORDER
WILLIAM E. SMITH, Chief Judge.
Magistrate Judge Patricia A. Sullivan filed a Report and
Recommenddion (*R&R”) on August 18, 2017 (ECF No.

recommending the Court grant Defendant’s Motion for Preliminary
Injunction (ECF No. 23) to the extent set out in the R&R.
careful review of the papers related to Defendant’s Motion and

the R&R, and having heard no objections, the Court ACCEPTS the R&R

and adopts its recommendations and reasoning. Defendant’s Motion

for Preliminary Injunction (ECF No. 23) is therefore GRANTED t

th e extent set out in the R&R.
Plaintiff is therefore ordered to:
(1) Hire immediately a competent engineering firm

(preapproved by Defendant) at Plaintiff's expense;
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(2) Cause the engineering firm, also at Plaintiff’'s expense,

immediately to implement the filter change protocol set out in

Exhibit Z — changing the pre - filters at least once a month, and
the charcoal filters at least every six weeks -- andto continue
to change the filters on that schedule (or more frequently) for as

long as this Order remains in effect; and

(3) Cause the engineering firm, within are asonable period of
time (not to exceed thirty days), at Plaintiff's expense, to
examine the existing ventilation system and to make
recommendations regarding what other maintenance or changes to the
ventil ation system or to the premises within Plaintiff's control

are reasonably necessary to bring Plaintiff into compliance with
the Lease and Rhode Island law.

In addition, and as stated in Magistrate Judge Sullivan’s
R&R if Plaintiff fails to perform any of the above three
requirements, Defendant may return to the Court — afterfive days’
notice and with evidence of such failure -- for an injunction
prohibiting Plaintiff from permitting any smoking or other use of
t obacco products on its p remises.

ITISSO O RDERED.

W

William E. Smith
Chief Judge
Date: September 14, 2017




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

CIGAR MASTERSPROVIDENCE, INC, :
Plaintiff,

V. ) C.A. No. 16-471S

OMNI RHODE ISLAND, LLC,
Defendant.

REPORT AND RECOMMENDATION

PATRICIA A. SULLIVAN, United States Magistrate Judge.

In this dispute over the Lease betwedarallord, Defendant Omni Rhode Island, Inc.,
andits tenantPlaintiff CigarMastersProvidence, In¢ Omni has filed a motion (ECF No. 23)
askingthe Court to preliminarily enjoi€igarMastersirom permitting the smoking of any
tobacco products aime leasd premises. Omni grounds its motion in the likelihood that it will
succeed on the merits of its claims thatttiisacco smoke an@latedodors escaping from Cigar
Masters business constitute trespass aral private and public nuisanaes well aghatCigar
Mastershasbreachedts Leasebasedpromise to “install and maintathroughout the Terra
ventilation system designed to remove, to the extent technologically feasitulke and related
odors from the interior of the Premises and from any exhaust to the outside of theeB @mdi
into any Common Areas.” In arguing that the equities faviarim relief, Omni asks the Court
to focus not only otthe significant adverse impact @s other tenants (a restaurant known as
“Fleming’s’ and luxury condominiums known as theésidencé$ and onits own guestsstaff
and reputation, but also on tharin to members of thgeeneral public, wh areunwittingly
exposed to thair laced withsecondhand smolamitted byCigar Masters

CigarMasterscounters thatheinjunction Omni seeks is a death-knell to its business,

which is the operation atsmoking bar specializing in providing a comfortable space for



customers who wish to smoke tobacco products. Pointing out that both Rhode Islandtlasv and
express language tfe Lease permit it to operate a smoking bar, Cigar Maalt®yscontends
thatthe escape of tobacemoke and odorfsom its premisess beyond its contrddecause the
out-migrationof smokeladen air is caused lar pressure imbalances and gaps and openings in
building spaces controlled by Omni and its other tengetsOmni has fadld to do aything to
correct these causesccordindy, it contends, the equities lean unambiguously toward denial of
Omni’s motion for preliminary injunction.

The motion was referred to me for report and recommendation pursuant to 28 U.S.C. §
636(b)(D(B). After themotionwas initially filed onJanuary 19, 2017, the parties agreed to a
discovery schedul® explore the issues raised by the motion. When discovery and brigfing
completedthe Court held an evidentiary hearing on April 24, 2017. Post-hearing briefing closed
on May 24, 2017. Consistent with the proposed findafdactand conclusions of law that
follow, | recommendhat the Court enter a preliminary injunction that is more lintied the
draconian order sought by Omni. Instead of a death-knell order, my proposed findings support
the conclusion that, until this case is resolved, Cigar Masters shootddred tcstrictly comply
with its basic obligationas set out in the Leas@adin the applicable Rhode Island statute and
regulation If it declines to do so or fails to comply, in that event, | recommendliiherhoking
on its premises be banned.

l. PROPOSED FINDINGS OF FACT!
A. The Hearing
These proposed findings of fact are based on the pleadings, evidence and testimony

received during the evidentiary hearing, which is briefly summarized keri called four

L Citations to the hearing transcript are designated as “Tr. . @gavahe hearing exhibits are designated as
“EX. . Otherwise, citations to the record are designated by reference tOFh#oEket number.
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witnesses: Allen Potter, who was employed by Omni’s predec#d20XVIII, L.P. (referred to
as “the Procaccianti Group™and dealt with Cigar Masters on its behalf from November 2008
until the end of 2012, after which he continued to deal with Omni about Cigar Masters in his
capacity as director of operations on behalf of the Resils; Ronan Sweeney, Omni’s director
of finance, who dealt with Cigar Masters from April 2014 to the present; Michadl&Shuwrho
testified by deposition (Ex. D2) as a Fed. R. Civ. P. 30(b)(6) witness on behalf of Phalanx
Engineering (“Phalanx”), thendity that installed Cigar Masters’ ventilation systand
maintained it until May 2016; and Richard Ecord, an industrial hygienist, who waseguahid
testified as an expert regarding the conclusions he reached based oridestcaiine and
nicotine markers, as well as regarding the general health effects of the particuatbsldiring
testing. Cigar Masters called one witness, Jack Dakermaniji, who has been drbylQgar
Masters since 2011, has worked at its Providence location since 20hdcamie the general
manager at the Providence location in May 2016. All of these witnesses presediiele cr
testimony that was relevant to the issues and helpful to the Court.

B. The Parties

Cigar Masters is a Rhode Island corporation with its principal place of buginess
Providence, Rhode Island. Counterclaim, ECF No. 7 §i@ce at least 2006, Cigar Masters has
operated a “cigar barh Providence, Rhode Islanthe sale and epremises use of tobacco
products, and particularly cigars, is integral to its business. Tr. 186. To operaieiteBdlbde
Island, Cigar Masters’ retail establishment is registered with the Rblaghel Division of
Taxation pursuant to R.l. Gen. Laws § 23-20.10-2(15)(a), which permits the operation of “a

establishmenivhose business is primarily devoted to the serving of tobacco products for



consumption on the premises,” provided that revenues generated by tobacco products must be
greater than 50% of the total for the establishment.

Omni is a limited liability companorganized and existing under the law of Delaware,
with its principal place of business in Dalldgxas. CounterclainECF No. 7 1 1. In late 2012,
Omni acquired from the Procaccianti Group certain real estate located at 1 Wesidexch
Street, Providence, Rhode Island, including a building that hausete! (hereinaftehe
“Hotel”). Tr. 75-77;Exs. AB. In the east towesf the building there arevarious retail tenants,
including a fine-diningsteak restaurant called “Fleming’s,” a parking gar&tgel rooms,
hallways and common areas)dover a hundred luxury condominium units on the upper floors
operating asthe Residences.” Trl4-16, 75-76. During the period prior to the sale to Omni, the
Procaccianti Group owned and operated both the Hotel (under a diffareaj and the
Residences. TA5-16. After Omni assumed ownership, the Residences became an independent
entity occupying the east tower of Omni’s building@r. 14-16.

Other than in the premises occupieddigar Masterssmoking is not permitted itme
public areas of the premises occupied by OmniisntegnantsincludingFleming’s the guest
roomsandcommon areas of tiéotelandthe common aread theResidencesTr. 15, 76; Ex.
5A. The Residences includes asmoking rule in its condominium documents and considers its
status as a nesmoking facility to be an important selling point when marketing its
condominium units. Tr. 15. The Omni prides itself on operating non-smoking hotels throughout
the United States it featuredts smokefree atmospheri its advertising to attract guests to its
properties throughout the nation, including the Hotel. Tr. 76.

C. The Lease



On December 28, 2006, the Procaccianti Group entered praxdacessor lease with
CigarMasters which contemplated th&igarMasterswould occupy a retail location within the
Hotel. Ex. A at 1. On August 21, 2007, the Procaccianti Group and l@agersentered into
the Lease that is in issue in this cé@Se. A), grantingCigarMastersthe exdusive right to
occupy retail space located on the first floor of the east ttwdine purpose adperaing a
“cigar café” selling alcoholic beverages, light food and tobacco products, as well as pgrmitt
both on-site consumption of food and beverages and the use of tobacco products by retail
customers. Ex. A §8 6.1, 18.4/h addition,at some timebetween October 2007 and June 2009
(the exact date is not in the recprthe Procaccianti Groupented space adjacent to the space
occupied by CigaMastersto Fleming’s SeeCounterclaimECF No. 7 { 5; Ex. 6.

The Lease provide@igar Masters witfan initial five-year termandoptions to extend for
additional terms. Ex. A 88 1(f), 2.4After Omni acquired the real estate and became the owner
and operator of the ¢iel, it executed an amendment to the Lease with Cigar Makdezd
August 20, 2013the amendmeritansferedthe rights and obligations of landlord from the
Procaccianti Groupo Omni, adjustdthe rent, and extendé¢ke term of the Lease to February
28, 2018, with Cigar Master retaining the option to extend for two successiwefvéerms.

Ex. B § 1. Otherwise, thariginal Lease terms wenetified. Ex. B § 10.

The provisions of theeaseon which the parties’ dispute is principalbcused are found

in Article 18 Ex. Aat14-15 Most criticalto the matter in issue B18.3, whichaddresses

“Odor Control.” This sectionmposes orCigar Mastersthe absolute duty to:

2 The first complaint from Fleming'® the Procaccianti Group about cigar smoke “filling and lingering in itser
dining rooms” is dat&June 25, 2009. Ex. 5A. ltis clear fronistketter that Fleming’s had been operating for
some time as of that dat&racketing the timing of Flemg’s commencement of operations is an air pressure
analysis procured by Fleming’s in October 2007, which apparently waglemd before the restaurant opened.
Exs. 6, 7.



[l] nstall and maintain a ventilation system designed to remove, to the extent

technologically feasible, smoke and related odors from the Premises and from any

exhaust to the outside of the Premises and into any Common Areas.
Ex. A 8 18.3. Alsan § 18.3,CigarMastersacknowledgeshat tobacco smoking is strictly
regulated by th&tate of Rhode Island and is objectionable to the public, anddbatich
[Cigar Master$ has a duty to eliminate the odor and smakenfits premises and from any
Common Areas.”ld. In addition, 8§ 18.3 saddles Cigar Masters with the duty to respond
“promptly and without delay” to any complaints by making “whatever improvesrtbat may
be needed, . . . to minimize if not eliminate such smoke and oddtsThe katter obligation-
to make “improvements” — is subject to Omni’s right to approve any improvements befgr
are made.ln § 18.4, CigaMastersagrees to abide by Rhode Island’s rules and regulations,
particularly with respect to the use of tobacco products; this obligation ezmekeded provision
in 8§ 6.2 of the Lease, which also dictates that Cigar Masters must complyhajipladable
laws and regulations. Finally, in a provision whose meaning is dispCigal,Masters
affirmativeduty to address the smoke and odor generated by its opefiatioimgsored in Omni’'s
duty to prevent “objectionable odorgéneratedn other areas of thidotel, Fleming’s or the
Residences (such as the parking garage) éaranating or being dispelled beyond pinemises
where theyare generated Ex. A § 18.2(b).Read holistically, @entral purposes of the Lease
to ensure that tobacco smoke and odor generat€agay Masters’ operatiodoesnot interfere
with thelandlord’s Hotel omwith its other tenants.

Other Lease language that is important to the matter in issue appears in 8 18.7. Tha
provision states that waiver or indulgence by the landlord (either the ProceGeizun or
Omni) of a CigaMastersdefault neither alters the terms of the Lease nor operates as a waiver of

a subsequent default. Ex. A 8 19This sectiormakes clear thato custom or practice of the



parties thats at variance with the Lease obligations can constitute a waiver of thertisadlo
right to demand exact complianclel. Also pertinent is 8 6.2, which provides that Cigar
Masters shall not operate its business “in any manner to create a nuisancess.tresp

D. Physical Attributes of the Space

The physical configuration of the spaneand adjacent to the east tower affects the
disputeso | pausdriefly to describe it.

Pursuant to the Leas€igar Master®ccupieghe corner of West Exchange and Francis
Streetspn the ground floorEx. A. Embedded in the wall facing West Exchange Stiest
borders the public sidewalk, and approximatelglve feet from the grounds the vent
exhausting aifrom CigarMastersto the outside.Tr. 23-24. Immediately adjacerb Cigar
Mastes’ exhaust panel is the entrance to the parking garage for the Residences. Trs23. Th
parking garage haslarge door that operad clogsconstantly throughout the day and night.
Tr.19. Just above the Cigilastersexhauspanelis a much largepanel of louvershat allow
outside air to be sueklinto the parking garage when powerful fans on the oppwsieare
activated byising carbon monoxide leveldr. 19. Around the corner in both directidingm
CigarMastersand its exhaust panel are the front and back entrances to the Residences and to
Fleming's2 Tr. 26.

The contiguity of the interiaspace on the first floor of the east towsesimilarly
pertinent. Specifically, on the other sidetloé interior walls enclosinGigar Masterspremises
are thecommon areas of the east tower, including hallseanegss to elevators that setlre

floors abovewhere there arboth Hotel rooms and over a hundred condominium uilits14-

3 These physical relationships are depicted in photographs offered wothjeation by Omni and received as
Exhibits A2 to C2.



15; Ex. A at 22; Ex. 2 at 8. Fleming’s, including its dining room, also sirassgor walls with
Cigar Masters Tr. 56; seeExs. 6, 7.

E. Cigar Masters’ Duty to Install and Maintain a Ventilation Systemand its
Implementation of the Duty

After signing the Lease in August 2007, Cigar Masters engaged Phalanx, rreeengi
firm, to installthe requiredrentilation system. Ex. D2 at 5. According to the Phalanx
representative, ik ventilation system was “well and above” an ordinary system in that it
included air exchangers that could change the air six or seven times an hour, brifrgpm tie
outside and exhaust the air to the outside through the exhaust panel, with arafikert and
carbon charcoal filters to filter smoke and odors ouhefair circulating inside Cigar Masters’
premises. Ex. D2 at B- The entire system was designed to operate at slightly negative pressure
relative to adjacent spaces so that the Cigar Masters’ air would noll e oo other spaces in
the building; if anything, the slightly negative pressure was intended to pullfiora other
areas, rather than to allow air to escape from Cigar Masters’ premiseshaththrougtihe
exhaust panel to the outside. Ex. D2 at 6-7. There is no evidence sugipegtihgs ventilation
system did not conform to what Cigar Masters was obliged by § 18.3 to install.

Phalanx also was engaged in connection with Cigar Masters’ ongoing duty (“throughout
[the LeaskTerm’) pursuant to § 18.3 to “maintain” the ventilation system. Ex. D2 at 9. This
involved periodically changing thaefilters and, less frequently, the charcoal filters, as well as
performing other preventive maintenance. Ex. D2 at 9. Regular changing dtetisesficritical
to the operation of the valation systenmbecause “dirty filters” prevent air exchange. Ex. D2 at
10. Phalanx recommend#tht the prefiltes be changedvery eight to ten weeksd the
charcoal filters every four month&x. D2 at 9-11. However, the amount of smoke generated by

Cigar Masters$ed toconsensus that the Leasased duty to maintain the ventilation system



requiredmore frequent change&eeTr. 68. Specifically, iramnemaildatedJanuaryl3, 2011,
Cigar Masters confirmed what it understood to be its contractual dutye §guld be doing
them minimally monthly and charcoals every 6 weeks.” EXMLZ. Potteragreed:we did over
time shorten down, down, down to where we determined that if @ @R days if the filters
were changed with that frequency that it created a [not] perfect bughiEesolution for us.Tr.
29. This schedulesialso reflectedy Omni’'s demand of February 18, 2014ve request that
you change the fiérs on a monthly basis.” Ex. D.

Despite Lease languag@ambiguously imposingn Cigar Masterthe dutyto change its
filters at regular intervals, Cigar Masters declined to sign the agreeméstgudy Phalanx to
set up a protocol for automatic filter changes. Ex. D2 at 9-10. Rather, Cigardvakter
Phalanx that it would call when it wanted the filters changed. Ex. D2 at 11-12. Afsyisteen
was installed, Cigar Masters delayed three months before the firsensot call When it
was called in, PHanx found the filters “alr@dy dirty, needed to be changgBhalanx
concluded that it was the dirty filters that were “causing the problem” witjuairty. Ex. D2 at
9-10. As years passed, Phalanx was called in for filter changes less dnegesstly,
eventuallyso infrequently that Phalanx assunfedongly) thatCigar Masters must be using
someone else to do the work. Ex. D2 at 13. And when Phalanx was called in, typically because
Cigar Masters had received complaints, it found thatrighmay the filter typically solve the
issues . . . most of the time . . . [b]ecause if the prefilters get plugged, then wehanging
the amount of air that we need to be and if you can’t exchange the right amount of ait, you ge
smoke buildup in the space.” Ex. D2 at 14.

The decline in Cigar Masters’ catls Phalanxfor filter changsis reflected in the

Phalanx invoices. Ex. D2 (Ex. 1). Thestablisithat, after the problem in 2008 (when the



filters were changed only twice), the filters weramnged eight times in 2009, the first full year.
Id. Except for one complaint by Fleming’s (Ex. 5A)ete is no evidence that tB809rate of
change wa inconsistent with Phalanx’s recommendation. Nor is there any other evidence that,
during 2009, Cigar Masters was failing to comply with its § 18.3 duty to maintain the trentila
system.|d.; seeTr. 48 (according to Mr. PotteGigar Masters was regularly changing their
filters “initially”). However, after 2009, the rate declined precipitousig 2010, it was done

only four times, in 2011, five times, and, in 2012, four timigs. After the end of 2012 when
ownership shifted from the Procaccianti Group to Omni, the rate declined further: in2D13 a
2014, the filter changes occurred only three times each jgtaEx. E. By 2015, it was done

only twice. Id.; Ex. F. In 2016, it was done once before Omni sent the default notice on March
22, 2016.Ex. G. After the default notice, it was done three more tintes.G. And once the
parties’ dispute boiled over into court, Cigar Masters simply stopped completeily ut
abandoning its duty to comply with its 8§ 18.3 obligation to maintain thilateon system for
almost a year untMr. Dakermanjj the manager of Cigar Mastedid it himself shortlybefore

the hearingon this motion.Tr. 183.

Based on this evidence, considered in light of the unambidieaselanguage in 8§ 18.3
establising theduty to maintain the ventilation systehfind that, from the execution of the
Lease through the end of 2010, compliance required, at a minimumjraptreprefilters at
least every ten weeks, or five to six times a year, and ¢igatige charcoal filters at least every
four months, or three times a year. Beginrahthe latest idanuary 201{when Cigar Masters
acknowledged the need to change the filters monénigh)continuingo the present, | find that
compliance with Cigar Masts’ duty to maintain the ventilation systeeguired at a minimum,

changing therefilters at least once a month, or twelve times a year, and changing the charcoal
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filters at least every six weeks, or eight to nine times a year. Furtleemf@sned bythe Cigar
Masters Januaryl3, 2011email(Ex. Z), | find thatthe Leaseequired Cigar Masters
proactively to adopt and maintain the regular schedule and not to sit back and wait for
complaints. Finally, | find that the evidence conclusively estalditig since 2010, Cigar
Masters has continuously been in breacthisfduty to maintain the ventilation system pursuant
to 8 18.3 and that this breach has caused tobacco smoke and odors to build up in the air
circulating inside Cigar Masters, as well as in the air exhausted by Cagdend into the street.

F. Negative Air Pressure and Building Configuration -Other Causes of Smoke
Infiltration

As time passed, Omni and Cigar Masters came to understand that the failigarof C
Masters to comply with its duty to maintain the ventilation system by timely chahtjes
filters was not the only cause of the smoke and odors escaping from CigarsMastaises. In
February 2011, Cigar Masters paid for an engineering study (Ex. 2), which contiatied t
Fleming’'s was under what Phalanx’s representative described as “severe negaive pres
causing it to pull air from Cigar Masters into its dining room and other areas throughgsye
gaps andcracks. Ex. D2 at 16; Ex. 2 at 8. This study also concluded that that negative air
pressure in the Hotel, and particwealr pressure changes caused by the movement of elevators
in the east towers, created a “stack effect,” sucking air from Cigar Mastetsieé common
areas, hallways, and the elevator shaft, which carried it up to the Hotel roonmdochinium
units above. Tr. 53-54; Ex. 2 at 8. nimize the effect othis problem, Cigar Masters paid to
have cracks and gaps on its side of the interior walls sealed. Tr. 104, 184. Howevat,nbtoul
compel Omni, Fleming’s or the Residence to do the same fotliee side of these wallgr.

105-06. Nor was Omni able to persuade Fleming’s to alter the air pressurg@immigsroom.
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Exs. 67; Tr. 69-72. | find that this causéwhich | will refer to aghe “air pressure imbalance”)
of escaping smoke and odor was beythetontrolof Cigar Masterso ameliorate

Also as time passed, the parties came to understand that the location oathd&3ters
exhaust panel was problematic becabseair spewing out of the panel was being pulled back
into the parking garage either through the garage door or through the louvers aledeatist
panel. Ex. D2 at 19-20. In addition, when downtown Providence is windy, especially in the
winter or during a snow storm, the air exhausted outside by Cigar Masssvep around the
corner into the entrances to Fleming’s and the Residences. Tr. 26; Ex. D2 at 19, Finall
witnesgstestified to smellindobacco smokand seeing smokan the public sidewalk below
the Cigar Masters exhaust panklg., Ex. D2 at 17-18; Tr. 45Tr. 79. As Mr. Potter described
it, “because of the way the, the building is constructed of allowing outside aimi®ia that the
chimney effect or whatever term you want to put to it for the east tower, thaling puall
outside air but it’s also pulling in the, the smoke odor vented from, from Cigar Masterg5.
Like the air pressurenbalancel| find that the phenomenhat cause Cigar Masters’ exhausb
be pulled back into the buildin@vhich | refer to ashe“building configuration issues'yere
alsobeyond the control of Cigar Masters.

Several witnesses testifi@bout the relationship between, on one hand, Cigar Masters’
abjuration of its § 18.3 duty to maintain its ventilation system and, on the other, the smoke
infiltration caused by air pressure imbalance andthleling configurationssueswhich Cigar
Masterscould not control. For example, the Phalanx representative explained that, because of
thebuilding configuration issues and the air pressmtglance changing the filters regularly
would minimize, but would not eliminate tb@&accosmoke odor escaping from Cigar Masters.

Ex. D2 at 27-30 Mr. Potter’s testimony is consistent: “if the air within Cigar Masters wagbein
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properly treated then the amount of smoke whether it’s going to the outside, the outdoaors or int
the building would be far less.” Tr. 54-55. As he explained:

[W]hen the filters were being changed, that you could tell. The complairttsefor

most part stopped. We could alsti tvhen it was time for a tiér changenot

just by our own observations but by residents and visitors to the building. Over

the past year [since filter changes virtually stopped], the complaintdkave

endless.

Tr. 47. Mr. Sweeney concurred: “weere noticing a difference when the filters were changed
that we weren’t smallg smoke as consistently as we had been.” Tr. 113. He opined that the
problem with smoke and odbegins with Cigar Masters’ consistent failure to change their filters
and isexacerbated by the negative air pressure in Fleming’s, the movement of elevtiters

east tower and the impact of wind carrying Cigar Masters’ exhaust dadkébuilding, which

he described as “a design flaw when that building was built and at no time should \Wwewwve
leased it to a smoke bar.” Ex. Hg&eTr. 109-11.

Based on this evidence, I find that Cigar Masters’ breach of its § 18.3 duty taimaint
the ventilation system seriously exacerbated the amount of tobacco smoke and odor
contaminang the airthatescapedrom its premises due to air pressure imbalance and the
configuration of the building. Further, | find that it would be speculation to draw any
conclusions about the level of harm attributablaitgressure imbalanc@@the configuration
of the building above andbeyond the harm caused by Cigar Masters’ bredtiat is the
evidence does not establish the€igar Masters’ air had been propefilyered bythe
ventilation system in accordance with thembiguousdrms of the Leaséhe infiltrationof
such filtered air due tair pressure imbalance and building configuration issues vavie

causd significantor irreparable injury. Rather, the evidence establishes that prnapaenance

of the ventilation system wouklgnificantly minimize the adverse impact of Cigar Masters’
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smoke on Omni and its tenants; as Mr. Potter testified, “what we found to work wadlikthe
ventilation system was maintained.” Tr. 29.

G. History of the Relationship of the Parties

Because the events that unfolded over the course of the ddabhbstween the
Procaccianti Group and Cigar Masteaadlater betwee®mni and Cigar Masrs affectthe
equities pertinent to this motion, | pausefly to recast the facts in chronological order.

1. The Procaccianti Group as Landlord — 2008 to 2012

After Allen Potter assumed responsibility for the Procaccianti Group’s relaipowith
Cigar Masters in late 2008, heet with Cigar Masters; together they concluded that “shortening
up on the timespan with filter changes aided in that effort a lot.” Tr. 18. Durggitly
period, Cigar Mastenwasproactively chanigg thefilters. Tr. 31. However, over timée
filters were changed only if Mr. Potter complainetbver time[it] became more and more of an
effort.” Tr. 32-33. Mr. Potter attributed some of th#ficulty to the fact that, at firsCigar
Masters’ management had been directly involved with the Providence location amglitsees
were very responsive buater,management was tonsite and Cigar Masters’ staff was
plagued by constant turnover; new personnel knew notfitige “procedures for maintaining
the system.” Tr. 33-35. In January 2011, when Cigar Masters’ co-owner and vicenpreside
Brandon Salomon, directed the manager of the Providence location to procure a “standard work
order” to get the filters changed on a regular schedual@ifhally monthly and charcoals every
6 weeks’ Ex. Z, his instructionsvere ignored Tr. 32.

2. Omni as Landlord — 2013 to Present

In March 23, 2013, Mr. Potter apprised Onas the new owneof the situation from his

perspective:
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We typically have been okay as long as they stay on top of chahegindlters

and the carbon bank on a monthly basis . . . There have been so many

management changes at Cigar Masters | have no idea who is in charge now.

Ex. N. In February 2014, Mr. Pottagainsummaizedthe smoke problem for Omni, adwig
that theeast tower’s parking garage and elevators make it a “natural chirandiliat the
location of Cigar Masters’ exhaust panel causes sramen air to be sucked into the parking
garage Ex. O. K reiterated thatontinued maintenance of the filtratiopssem([is] the only
method to be found effectiveld.

As Cigar Mastersrate of changing its filtersontinued to decline, on February 18, 2014,
Omni sent a formal notice requesting that Cigar Masters adopt the schedigalaf monthly
filter changes, as well as that it repeat the sealing of the seams andegapPb, 8. This notice
includedanoffer by Omni to have an gineer inspect the premises of Cigar Masters and
Fleming'’s to determine if additional work might “rectify this issuéd” In April 2014, Cigar
Masters reported thatwaschangng the filters putting in new switches and outlets, and getting
the windows caulked. Ex. 10. However, its attentiotiéofilter changesvas short livedfor
the restof 2014, throughout 2015, and into 2016, Cigar Masters’ compliance sunk to a new low
of only three filter changes in 2014 and only two in 2015. Exs. H, Q, R, 11, 12.

In the spring of 2016, patience ran out. Omni was persistently receiving negative
feedback from Hotel guests on its customer satisfaction survey about the ssnedkef Tr. 80.
Then Fleming’s sent a Notice of Default to Omni on March 9, 2016, based on Omni'st@ilure
“remedy the noxious odors emanating from the nearby cigar bas’l,B:8. Omni responded
with its own notice of defaulient to Cigar Masteimn March 22, 201,ghe noticedemanded that
it immediately establish a protocol foronthly filter changes. Exs. I, 1Omni told Flemings

(but not Cigar Masters) that it planned to bring in an engineer to explore “whastahsy if
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any, can be taken to remedy the issue.” Ex. 14. In respotise default noticeCigar Masters
brought in Phalanx for ongrefilter change on March 25, 2016, and @harcoal filter change on
April 8, 2016, but did nothing about setting up a regular maintenance schedule. Ex. G. By mid-
May 2016, Fleming’'s was complaining again, and Omni itself olskthat the filters were

“filthy ”; Cigar Masters did what turned out to be its last filter maintenance for almaat, a ye
changing only therefilters on May 25, 2016. Exs. 15, G, K; Tr. 132.

On June 14, 2016, Omni sent another formal demand to Cigstek4- this one required
the execution chnamendment to the Lease requiring Cigar Masters to pay for an annual
contract for monthlyrefilter changes and quarterly charcoal filter changes. Ex. L. Cigar
Masters ignored the demand. Tr. 94. Mr. Dakenjmwho had just become Cigar Masters’
manager in Providence, explained that Cigar Masters refused because Ondmaeta@uarantee
that the Lease amendment would end the dispute: “we’ll still be liable for an enggissue in
the building . . . this is not going to solve the issue.” Tr. 181. However, Mr. Dakermaniji
conceded thate did not know that the Lease placed the duty to install and maintain the
ventilation system on Cigar Masters; according to him, no one at Cigar Miasesv when the
filt ers were supposed to be changed. Tr. 186-92. He changed the filters himself in March of
2017, the first time it had been done since the spring of 2016. Tr. 182-83.

With no response from Cigar Mast¢éosthe demand that it arrange for monthly filter
changesOmni abandoned th@anto hire anengineering firmjnstead, it proceeded to termiaat
the lease Ex. 17; Tr. 121, 126. On June 29, 2016, it sent “Notice of Termination of
Possession,” which demanded that all smoking be stopped immediately and that &itgas M
vacate the premises by July 29, 2016. Ex. M. Cigar Masters did neither. Insileadht$ suit

in the Superior Court.
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H. Evidence of Harns

The testing done b®mni’'s expertMr. Ecord, established that nicotine was building up
insidethe Fleming’sdining room, in one of the common hallways of the Residences and on the
exterior ofthe Cigar Masters’ exhaust panel. Tr. 161. The quantity found permitted him
crediblyto concludeand I so findthat Fleming’s staff and guests, the Residences’ staff and
occupants, the Hotel staff and gueats] pedestrians on West Exchange Street are all being
exposed to secondhashoke generated by Cigar Masters’ operations, as well as that this
exposuras at a level thgposes a threat to public health. Tr. Tr. 160-65. In addition, both Omni
and the Residences presented credible evidence of lost business and adverse impact on
reputation, including guests, owners and tenants unhappy with being exposed tobaccansimoke
odor while staying at, living in or visiting a facility with a reputation of beimglefree. E.q,
Tr. 45. Moreover©Omni established thatig facing the potentially serious, indeed catastrophic,
consequence of having no restaurant for its guests, if Fleming’s carri¢s thweat to break the
lease.

OnCigar Masters’ sideMr. Dakermanjicredibly confirmed that the inability to allow
smoking would destroy the core of Cigar Masters’ business and amount to &rmsbti{w]e
will never be able to stay in businesg.t. 185-86.
. APPLICABLE LAW AND ANALYSIS

A. Standard of Review for Preliminary Injunctive Relief

When considering a request faterim injunctive reliefcourts are gided by the
traditional equity doctrine that preliminary injunctive relief is an extraorgliaad drastic

remedy that is never awded as of right._Voice of the Arab World, Inc. v. MDTV Med News

Now, Inc, 645 F.3d 26, 32 € Cir. 2011). To obtain such relief, the moving party must
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demonstrate: (1) a substantial likelihood of success on the merits; (2) &argmnikk of
irreparable harm if the injunction is withheld; (3) a favorable balance of hargahgb¢4) a fit

(or lack of friction)between the injunction and the public interest. Boston Duck Tours, LP v.

Super Duck Tours, LLC, 531 F.3d 1, 11 (1st Cir. 20088ves-Marquez v. Puerto Rico, 353

F.3d 108, 120 (1st Cir. 2003). The four factors are not weighted equally; “likelihood of success

is the main bearing wall of this framework” and of primary importatwedolding Co, Inc. v.

AIG Ins. Co.-Puerto Rico, 748 F.3d 377, 383 (1st Cir. 2014); Flores v. Wall, C.A. No. 11-69 M,

2012 WL 4471103, at *3 (D.R.l. Sept. 5, 201xePhilip Morris, Inc. v. Harshbarger, 159 F.3d

670, 674 (1st Cir. 1998plaintiff's likelihood of success is “the touchstone of the preliminary
injunction inquiry.”). “[l]f the moving party cannot demonstrate that he is likelyucceed in

his quest, the remaining factors become matters of idle curiosity.” Essor@téndao. (Puerto

Rico) v. MonroigZayas 445 F.3d 13, 18 (1st Cir. 2008yreparable harm is measured on “a
sliding scale, working in conjunction with a moving party’s likelihood of success on ffits,me
such that the strength of the showing necessary on irreparable harm depends ithpategree

of likelihood of success shown.” Braintree Labs., Inc. v. Citigroup &Mdlarkets Inc, 622

F.3d 36, 42-43 (1st Cir. 2010)tréparable injurys one that is not resolved throuigigal

remedies. Voice of the Arab World645 F.3dat 32.

4 One of Cigar Masters’ arguments against the propriety of equitableentam may quickly be resolved.
Invoking Davis v. Girard 38 A.2d 774 (R.l. 1944), Cigar Masters relies onhiba@ryprinciple that an injunction
should not issue if an adequate legal remedy is avail@i@gisholds that amction to establistitie may not
proceed if the injury isSremediable by an action of trespass and ejectrhddt at 77677. However,Daviswas
decidedbefore the Rhode Island’s merger of law and equity. With the merger aindwquity, it is clear that a
tenant engaged in destructive conduct causing irreparable harm may be enjdimnethadlord’s motion for an
interim injunction while thesviction is proceeding. Bech v. Cueyvd84 Mass. 249, 254, 534 N.E.2d 1163, 1167
(1989) (landlord may protect property from damage by tewahtpreliminary injunction during significant delay
until judgment of eviction enters)
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Generally, he purpose of thpreliminaryinjunction “is to preserve the status quo,
freezing an existing situation so as to permit the trial courty fydbadjudication of the case’

merits,more effectively to remedy discerned wrong€MM Cable Rep.Inc. v. Ocean Coast

Props., Inc., 48 F.3d 618, 620 (1st Cir.1995). However, a motion for injunction can also seek to
change the status quo and demand that a party take affirmative-attis is known as a

“mandatory injunction.”SeeTextron Fin. Corp. v. Freeman, C.A. No. 09-087S, 2010 WL

5778756, at *2 (D.R.I. Oct. 28, 201@eeW Holding Co., 748 F.3dt383 (“mandatory

preliminary inunction . . . ‘disturb[s], rather than preserve[s], the status yju@hen the relief
sought is a mandatory injunction, the court should exercise even a further degrgeaf ca

Ross-Simons of Warwick, Inc. v. Baccarat, Inc., 66 F. Supp. 2d 317, 327 (D.$9). 19

(plaintiff’s request for a mandatory injunction held to a standard of “heightendthgt); see
Flores 2012 WL 4471103, at *7A mandatory injunction should not issue unless the facts and

the law clearly favor the moving party. Robinson v. Wall, C.A. No. 09-277S, 2013 WL

4039027, at *2 (D.R.1. Aug. 7, 2013).
To illustrate, if a party seeks an interim order to force the closing of agssdimat has
been operating faeveralyears, that is a chang® rather tharthe preseration of,the status

quo; in suchacase, a greater showing is required of the moving p&ty't Ctr. Camera, Inc.

v. United States, Civ. A. No. 87-2208-S, 1987 WL 28337, at *1 (D. Mass. Nov. 5, 1987).

Further,a multiyeardelayundercuts the sense of urgeticgt justifies a preliminary injunction;
it suggestshat theravas no irreparable injuryld. at *2. Nevertheless, if the facts and law align
in favor of mandatory relief, the court should hesitate to order a party affirmatively to

comply with its contractual obligations. W Holding Co., 748 F&B386.

B. Likelihood of Success on the Merits
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1. Breach ofContract and Implied Covenant of Good Faith and Fair
Dealing

Under Rhode Island law,@aintiff who claims breach of contract must provat “(1) an
agreement existed between the parties, (2) the defendant breached the agreerf®rtthean

breach causk(4) damages to the plaintiff.Barkan v. DunkinDonuts, Inc,. 627 F.3d 34, 39

(1st Cir. 2010) ¢iting Petrarca v. Fid. & Cas. Ins. Co., 884 A.2d 406, 410 (R.I. 2005)).

Relatedly, gery contract in Rhode Island includes “an implied covenant of good faith and fair

dealing between partiesFord Corp. v. Polymer Research Corp. of Am., 275 F. Supp. 2d 229,

237 (D.R.1. 2003) (citing Dovennatle Mortg, Inc. v. Antonelli, 790 A.2d 1113, 1115 (R.I.

2002)). The covenant is regarded as a promise by each contracting party to act in a manner

consistent with theurposes of the contract. Ross-Simons of Warwick, 66 F. Sugh320.

In a casesounding in contract, the Courfirst taskis to determinavhether the contract is clear
and unambiguousf it is, judicial construction endand the Court will enforce the contract as
written, givingthe language in the contract its “plaordinary and usual meaning.” Hord Corp.,

275 F. Supp. 2dt235 (quoting Amica Mutual Ins. Co. 8treicker 583 A.2d 550, 552 (R.I.

1990)). | find namaterialcontractual ambiguitin the Lease in that the pivotal provisions, 88
18.3 and 18.4are clear and succinct.
The starting point of the analyss8 18.3’s opening sentence, which imposes on Cigar
Masters the duty to “maintain throughout the Term a ventilation system designetbte¢o
the extent technologically feas#h smoke and related odors from the interior of the Premises and
from any exhaust to the outside of the Premises and into any Common Arbasge’ already
found that Cigar Masters breached this duty. This dusingorcedby §8 18.4 and 6.2, in
which Cigar Masters promises to abide by Rhode Islda@sand regulations related to tobacco

sale and use in a public place. As pertinent here, Rhode lalamdandates that:
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Any smoking bar, as defined herein, is required to provide a proper ventilation
system that will prevent the migration of smoke into the street.

R.l. Gen. Laws § 23-20.10-2(15)(c). Also applicable is R.l. Admin. Code 31-1-17:2.2(b),
which requiesventilation to prevent migration of smoke into “areas where smoking is
prohibited,” including areas available to and used by the general public in hotels, bars,
elevators, lobbies, hallways and other common areas in condominiums, and restaurants.
R.l. Gen. Laws § 23-20-10-3I also find that Cigar Masters breachedduty to comply
with Rhode Island lawl further find that these duties amet contingent on or subject to
any obligation, dutyr predicate actionequired to be performed by the landla@ther
they areabsolute, unequivocahd clear However they arecabinedby the phraséto
the extent technologically feasible’this limitation makes clear that 8§ 18.3 of the Lease
does not requir€igar Mastersto do what is impossible. Therefoféigar Masters
defense that it lackezbntrolover the air pressure imbalarmebuilding configuration
issues does not apply. diigar Masters taproperly maintained an appropriately
designed ventilation system, but complete removal of tobacco rdsituds interior
premises or its exhaustas technologicallyinfeasible to that extentl find thatCigar
Masterswould not ben breach.

Focusing on the last sentence of § 8i)ich addresses how Cigar Masters must
respond to complaints from Omni, its tenants or anyone else about smoke an@igdors,
Masters argues tha&itsomehow imposes the affirmative duty on Omni, as landloqkiorm

the analysis necessary (by hirieggineers and other experts) to determine what improvements

5> The sentence stateé$n the event Tenant receives any complaints from any party, includihgutilimitation

from Landlord, or if Landlord should receiveyasuch complaints regarding smoke and/or odors as a result of
Tenant’s Use, Tenant shall promptly and without delagenvehatever improvement that may be needed, again with
landlord’s prior approval, to minimize if not eliminate such smoke and dders.A § 18.3.
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may be necessalto minimize if not eliminate such smoke and odorSihce Omni advised
both Cigar Masters and Fleming’s that it was considering bringing in anesndgo do a study of
the smoke problem, but never did, Cigar Masters argues that this is a prior breabhjoirded
Cigar Masters’ duty to do anything, including to perform even the basic mande of its
ventilation system. Effectively, Cigar Masters blames Omni’s failure &dmrengineer to
identify necessary modifications for its ovailure to comply with its dutynder § 18.3.

Cigar Mastergxtracts thismprobable interpretation from the phrase “with the landlord’s
prior approval.” Fairly read, | find th#tis sentenceneans only that a complaint may trigger
Cigar Mastersduty (not Omni’s duty) to go beyond the maintenance of the ventilation system
required in the first sentence of 8 18y8promptly making “whatever improvemeriteat may be
needed” to further reduce or eliminate smake odor The sentence merely gives Omni the
right to approve any such “improvement,” since it may invalrangego the building. This
approval right is consistent with the right of the landlord to approve thettsalterationgo the
premises reflectesh § 5.3. As with the other duties imposed by § 18.3, there is nothing
ambiguous aboutigar Mastersobligation to be responsive to complaints. Hord Corp., 275 F.
Supp. 2cat235. | do not find that the Lease imposed on Omni an affirmative duty to perform
engineering studies ¢o solvethe puzzle of what are the “improvements that may be needed” to
further minimize smoke and odor; | further find that Omni’s statements that plamsing to

bring in an engineétbut never did, id not alter or cause a waiver of the duties imposed on

6 Cigar Masters’ attempt to paint this as Omni reneging on a contractyaiings hollow when Omni's condt is
examined in context. As the evidence establisBedhi coupled th statement of intertb bring in an engineewith
its demand that Cigar Mastezsmply with its dutyproperlyto maintain the ventilation system. BEx. When Cigar
Masters ignoredhe demanand continued to ignore its 8 18.3 obligati@mnisentthe defaulhoticeand
(understandably) did not bothirhire an engineer.
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Cigar Masters by the Lease. 30e A 8§ 19.7 (no waiver of rights or modification of Lease
results from indulgence by landlord or any, custom acfce of parties).

In a further attempt to avoid the consequences of its failure to maintain thatueamtil
systemCigar Masters pounces @rhat | find isan obvious typographical error in § 18.2¢5)
the Leasé€. | interpret this provision asstablishingdmni’s duty to prevent “objectionable
odors” generated in other areas of the Hotel, Fleming’'s or the Residemndes¢she parking
garage) from emanating or being dispelled beyond the premises wheesectigeyerated. Ex. A
8 18.2(b). Theambiguity arises becausastead othe term‘premises,” which is used ithe
precedingsulsection the scrivener 018.2 (b),used the term “Premis@swith a capital “P.” Id.

In thepreamble to théease, “Premiseds’ a defined term that refers tag@r Masters’ spage

Ex. A at 1 while the non-defined ternpfemisesrefers to other areas of the buildinGigar

Masters argues that this should be read literally to mean that&hiis other tenantach

assumed the obligation &msure that Cigar Mastér'®bjectionable odorstemain inside Cigar
Masters’premisesrather than to ensure that their own “objectionable odors” remain in their own
premiseson this illogical foundation, Cigar Masters asks the Court tothat Omni owd

Cigar Mastershe duty to perform alterations and renovations to the builtBngecessary to
preventCigar Masterssmoke from escaping, including to solve the air presisnibalance

| find thatthe use of “Premises” instead of “premisesplainly a typographicalreor.®

Read in context, the purposts 18.2 is to protect Cigar Masters from the sounds, smells,

" This provision states: “Landlord covenants that in connection with teeatipn of the Hotel, Landlord and &ac
other tenant of the Hotel shall: . . . [n]ot cause or permit objectionaloles to emanate or be dispelled beyond its
Premises. Ex. A § 18.2(b).

8 This interpretation is confirmed by the possessive pronoun “its,”hytiecede$Premises” andlefines whose
premises are intended\s § 18.2 is drafted,ite antecedent of “itlearlyis “the Hotel, Landlord and each other
tenant of the Hotel.” Ex. A § 18.2(bY-hus,"its” makes plain that the “Premisesiat the pronoun modifiéa §
18.2(b) sthe space controlled by the Hotel and by Omni and its other tenahthe space occupied by Cigar
Masters.
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delivery vehicles, advertising, merchandising and unauthorized uses (for examal
discotheque or for a public assembly) that might occur in connegiibrthe business of the
Hotel, the Residences and Fleming&onsistently, it is clear that tliEremises” referred to §
18.2Db) are to the other premises (that is, not Cigar Masters’ premises) wheretvuities

might occur. Cigar Masters’ intgretation of § 18.2(b) also fails because it would render void
thecritical duties imposed on Cigar &dters irg8 18.3 and 18.4 by reallocating the obligation to
prevent smoke and odor from leaking ouCagar Masterspremises to Omni. This falls well
outside of the realm of common sense, when read in context with the entirety eatee3ee

A.J. Amer Agency, Inc. v. Astonish Results, LLC, C.A. No. 12-351S, 2014 WL 3496964, at

*26-27 (D.R.1. July 11, 2014) (interpretation based on “obvious scriveeetor’ rejecteds
contrary to common sense, particularly when clause is read in context wigd qglavision).

The last question for consideration is whether Omni or the Procaccianti Group somehow
waived the right of the landlord to insist on compliance with the duty to maintain the temtila
system bytheir undertakingyear after yeamf asking beggingand cajolingCigar Mastergo
change its filters.Section 19.7 of theease provides the answer:

The waiveror indulgence of any default . . . shall not be construed as an

agreement to modify the terms of this Lease nor to operate as a waiver of any

subsequent default, and no custom or practice of the parties at variance with the

terms hereoghall constitute avaiver of . . . Landlord’s right to demand exact
compliance with such terms.
Ex. A § 19.7. | find Omni’s “indulgence” of Cigar Masters’ perennial default of its § 18.3
obligations @ notresult in avaiver ofany ofOmni’s contractual rightarising fran the breach.
To summaiee, | find that Omni is overwhelmingly likely to succeed on the merits of its

claim that Ggar Masterscompletely failed in its duty to maintain its ventilation systesn

required by 8§ 18.3 of the Lease. | further find that Omni is also likely to succebd oretits of
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its claim that Cigar Masters failed in its dsgt out in 88 18.3 and 6.2 of the Lease to comply
with R.I. Gen. Laws § 23-20.10-2(15)(c) and R.l. Admin. Code 31-1-17:2.2(b), both of which
obligatedCigar Mastergo maintain a “proper ventilation system that will prevent the migration
of smoké into the street ainto the public aregsuch as the Hotel common areas and Fleming’s
dining room. Finally] find that Omni will likely succeed on the merits of its cldimat Cigar
Mastersbreachedthe covenant of good faith and fair dealing. A central purpbtdee Leases

to ensure that i§ar Masterswould assume the responsibility for the tobacco smoke and odor its
operations would generate, as well as thatsmokiig of tobacco wouldot interfere with the
business of Omni’s other tenants, such as Flemargisthe Residence<igar Masters’blatant
disregard of this responsibilityas resultedh an interferencavith the operations of Flemirgy
serious enough to induce it to threaten to break its laagsgterference with the operation tfe
Residenceserious enough to cause it to lose pexsipe owners and tenants, and an interference
with the Hotel that has resulted in persistmtomercomplaints, thereby depriving Omni tbie
benefit of the parties’ bargain

2. Nuisance and Trespass

Omni’s alternative foundation for interim relief rests on its tort claims basedneman
law nuisance and trespass, arising from the infiltration of Cigar Masterske, odors and
noxious chemicals (nicotine) into the hallways of the Hotel and the Residenceleidtoihg
room of Fleming’s and into therea above thpublic sidewalk that serves its building.

Actionable nuisances fall into two classpublic and private Citizens for Pres. of

Waterman Lake v. Davjgl20 A.2d 53, 59-60 (R.l. 19804 private nuisanceequires proof of
an injury caused bg materialinterference with the use attte reasonable used enjoyment of

one’s property.lafrate v. Ramsder®6 R.I. 216, 221, 190 A.2d 473, 476 (1963). “A public
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nuisance is an unreasonable interference with a right common to the generaltgaldehavior
that unreasonably interferes with the health, safety, peace, comfort or coceehide general

community! Citizens for Pres. of Waterman Lgk&0 A.2d at 59. The burden of proving a

nuisance is upon the party alleging it, who must demonstrate the existence os#me@aind
the injuryit has causedld. Nuisance does not require proof of negligence; rather, its focus is on
the reasonableness of the interference with a neighbor’s ability to usepéstgror with the

health or safety of the general public. Wood v. Picillo, 443 A.2d 1244, 1248-49 (R.l. 1982)

(dumping operatiothatinjured neighbors and general public by exposur®kic chemicals

constitutes both public and private nuisansegPine v. Vinagro, C.ANo. PG95-4928, 1996

WL 937004, at *23 (R.l. Super. Nov. 4, 1996) (stockpile that emitted smoke, odors and airborne
toxins into surrounding neighborhoods constitutes public nuisance).
Liability for nuisancas imposed only in those cases in which the harm or risk is greater

thanwhatis appopriate under the circumstanceSitizens for Pres. of Waterman Lalke0

A.2dat59. To be actionabl¢he interference must be substantial #gr&dinjury must be
“permanent and repeaté@n “inconvenience interfering with the ordinary physical comfort of

human existence.Tuttle v. Church, 53 F. 422, 425-26 (D.R.l. 189&g{er for interim

injunction denied because evidence established improved manufacturing methods had reduced
frequercy of odor to “rare”). The operation of a business that creates “noisome smells, or
noxious vapors . . . which affect injuriously property in the vicinity or render the occupation

thereof inconvenient and uncomfortable, is a nuisance” that may be judicially enjoine

Commerce Oil Ref. Corpr. Miner, 281 F.2d 465, 473-{4st Cir. 1960). However, if the
smells have becomefrequent, so that “little or no noxious odors or smoke have been noticed in

the surrounding neighborhood in the past two years,” the potential nuisance is not stdficient
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support interim injunctive relief. Tuttl&3 F. at 427.Common law trespass is simil&for
trespass to property, one must enter the land in the possession of another or cahgegdomet
do so, remain on the land, or fail to remove from the land a thing that he is under a duty to

remove” Mesolella v. City of Providence, 508 A.2d 661, 668 n.8 (R.l. 1996) (quoting

Restatement (Second) Torts § 158 at 277 (1965)).

Omni argues thatigar Mastes blatant disregard of its duty to maintain the ventilation
system amounts to nuisanue se. Nuisanceper seis an amorphous concept not well defined in
the law thatis usedo condemn activities thaiot only interfere with the use of property but also

violate state or local lawFor example, in Friends of Sakonnet v. Dutra, 738 F. Supp. 623, 636

(D.R.1. 1990), this Court helthat the illegal dumping of sewage into the state rivers is a
nuisanceper se. Without using the term, the Rhode Island Supreme @Ggpeared to recognize

the conceptn State v. Lead Indus. Ass’n, In@51 A.2d 428, 447 (R.l. 2008), when it héidt

“[a]ctivities carried out in violation of state laws or local ordinances gdgdrale been
considered unreasonable if they interfere with a public right.”

| find that Omni has proven that it will succeed on the merits of ithtsed claims. B
its deliberate refusal to changefiteers for monthscausingts ventilation system to faiCigar
Mastershasunreasonablynterfered with the rights of the private parties (Omni and its tenants)
to enjoy the use of their property and with the right of the public to be free from theveega
health effects ofecondhand smokd-urther,Cigar Masters’ abnegation of its duty to change the
filters hascausedsmoke and nicotine, in observable and measurable amounts, tBlentary’s
public dining areathe Residence€ondominiumcommon areashe Hotel's hallwaysand
elevators and the air abothee public sidewalk.The presence of such smaket onlyconstitutes

a trespass, but also flaunit® statutend the regulation that authorigeggar Mastersoperation,
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which specifythatsmokingis permittedn a cigar bar only if the proprietor “provigg a proper
ventilation system that will prevent the migration of smoke into the stieét Gen. Laws § 23-
20.10(15)(c), or intodreasvhere smoking is prohibited under the provisions of the Act or these
Regulations.” R.l. Admin. Code 31-1-17:2.2(b). Thuss tha circumstance where the
unreasonable interference and infringement with private and public right® ia aliolation of

state laws or local ordinancésLead Indus. Ass’n, 951 A.2d at 447.

Cigar Masterdries to counter Omni’s evidence by pointing to the cases haldatgn
essential element of these tortshiattthe unreasonable interferemcenfringement must have
beencaused by an actor with control over the instrumentality alleged to have created t

nuisanceor the trespassld. at452-54 seeDunellen, LLC v. Power Test Realty Co. P’ship, C.A.

No. 09-211-JNL, 2013 WL 164486, at *18 (D.R.I. Jan. 15, 2018)] {fere the tenant does not
have sufficient control to make the necessary repairs, the tenant should not kebheg)d li
Neverthelessif a defendantontrols the operatiocausinghe noxious smells arttie smoke
could be better contained by the use of an approved desigtefédrelant’dailure to use that
design renders his operation a nuisance and justifies the issuance of an interim roaeate
the use of the approved desigvinagro, 1996 WL 937004, at *22-24. Notably, Minagrg the
court found that use of the approved design might not eliminate all smoke and odor, but held
that, if the approved design had been used, the operation would not have been found to be a
public nuisanceven ifsome noxious smoke continued to escagde.

Cigar Masters argues that it cannot guaranteesthakefrom its operations will not be
pulled intoFleming’s and/or the Residences because of the air pressure imlzaldringlding
configurationissuesoverwhich it completely lacks control. This blarshifting argument

requires the Court to overlook the reality that the smoke is genera@ddryMasters, the
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ventilation system is undéigar Masterscontrol andit is Cigar Mastershat is obliged by law
and the Lease to maintaime ventilation systenbutpersistentlyhasfailed to do. SeeDunellen
2013 WL 164486, *18i{ tenant “contributed to the nuisance” iy operation, it is liablefciting

Knauss v. Brua, 107aP85 (1884))._Vinagrdlustrates the pointwhether or not the design

approved to abate the smoke would be totally effective is beside the pather Rinagro
focused on the defendasifailure to us¢he approved design at;all heldthat residual smoke
escaping once the defendards in compliancevith the approved design would not amount to a
nuisance.1996 WL 937004, at *23.

| reject Cigar Masters’ defenbased on g lack ofcontrol overthe negative air pressure
and building cafigurationproblems — this defendails because it ignores Cigar Masters
complete control over its own operations and its ventilation syste@igaf Masterdad
complied with its acknowledged duty to change its Blttris possible based on the evidence
presented, that the escaping air caused by air prasshaanceandthe building configuration
would have beeasufficiently cleaned of noxious smoke and odassto create onlgtde minimis
interference or injury, if anyAnd if Cigar Masters was in full compliance with its side of the
bargain, so that the only causes of tobdeden smoke infiltration were the air pressure
imbalance or the building configuratiotme defense of lack of control would require serious
consideration.However, that is not the casAs in Vinagrg, Cigar Mastersgnored its
obligationto performbasic maintenanaan its ventilation systemTherefore| find that Omni is
likely to succeed on the merits of its claims of nuisance and trespass.

C. Irreparable Harm

In order to obtain a preliminary injunctio@mni must demonstrate “the potential for

irreparable harm if the injunction is denied.” Ross-Simons of Warwick, Inc. vaBsctnc.,
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102 F.3d 12, 15 (1st Cir. 1996). Threats to public hemltd safety constitute irreparable harm

that will support an injunctionSeeGianfrancesco v. A.R. Bilodeau, Inc., 112 A.3d 703, 710-11

(R.I. 2015);Reitsma v. RecchjaC.A. No. 00-4111, 2000 WL 1781964,*5 (R.I. Super. Nov.

20, 2000). For example, Bianfrancescodespite the passage of fourteen years before an
injunction was requested, the court enjoined a defendant from driving its tradearirucks
through a restaurant’s parking lot because they passdfety hazard” to restaurant customers.

112 A.3d at 710-11Similarly, in Reitsma, the trial court preliminayienjoiredthe operation of

a solid waste disposal facilibasedn the emanation of “rotten egg” odors, whieére
adversely affecting the health of nearby resideB600 WL 1781960at *6.

Based on the evidendefind thatOmni has sustained its burden of provingparable
harmif Cigar Masters is not enjoinetespite the delay of almost six years during wi@chni,
and the Procaccianti Grolyefore it tried to nag, cajole and threat€igar Mastergo comply
with its duty to maintain the ventilation syste@nceFleming’sgave itsformal notice of
default based othe level of tobaccemoke invading its dining room, Omni acted promptly,
shifting from its fruitless effort to get Cigar Masters to comply to its cugtatt to get Cigar
Masters out of the building. In addition to significantlossto Omniif Fleming’s were to act
on its threatOmni has also provemreparable harmesulting fromthe adverse impacinits
business causda) the material amounts smoke, odor and nicotirellecting n its hallways
in Fleming’s dining room and in the area of the public sidewalk, affecting bdétlasta
members of the publiwho frequentFlemings, the Hotelandthe ResidencesSeeR.I. Gen.
Laws 88 23-20.10-& 23-20.10-4. Relatedly | find that he threat of secoménd smoke to the
health and safety of Omni’s tenants, employees, patrons and guests comstpaesble harm

thatsupports the issuance of an injunction.
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D. Public Interest

Omni argues that the requested preliminary injunction will serve the public intgrest b
ending the escape of secondhand tobacco smoke and toxic nicotine in public spaces that the
General Assembly hapecifically designated as smekee. R.I. Gen. Laws 88 23-20.9-2; 23-
20.10-3; 23-20.10-4. Omni’s expert, Mr. Ecord, provided the testimonial foundation for the
settled fact, whiclCigar Masterdias not attempted to controvert, that no amount of secondhand
tobacco smoke is safdBased on this evidence, | find ti@igar Masters’ lackadaisical approach

to its duty to maintain its ventilation system has caused such exposure to beliofii¢the

public. Tr. 160seeUnited States v. Philip Morris U§ Inc., 566 F.3d 1095, 1106 (D.C. Cir.

2009) (“secondhand smoke causes lung candérashear v. Simmd.38 F. Supp. 2d 693, 694

(D. Md. 2001) (harmful effects of secondhand smoke are “well-known”). Accordiniyhy |
that the interest of the public avoiding expogreto secondhand tobacco smoke tips the scale in
favor of the issuance of an injunction to end such exposure while this case progreasts tow

final judgment._Taverns for Tots, Inc. v. City of Toledo, 341 F. Supp. 2d 844, 946 (N.D. Ohio

2004) (public would be irreparably harmed by effects of tobacco smoke if smokingpataass
and bars not enjoined).

E. Balancing of Harms

With every other factor tipping in favor of an interim injunction, I turn last to the
examination of the balance ¢fe hardships. Based on tiestimony of Mr.Dakermanjj Cigar
Masters’ managet am satisfiedhat the requeste@lief would beits deathknell. 1 find
unpersuasive Omni’s argument tliagar Mastersould survive by providing humidors for cigar
aficionados (who would have to go elsewhere to smoke them) and could shift the focus of its

business to the sale of alcohol or light food. From R.I. Gen. Laws § 23-20.10-2(15)(a), which
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requires Cigar Masters to Barimarily devoted to the serving of tobacco products for
consumption on the premiseo its name, itlientele andts customers, in short everything
about it, Ggar Mastersbusinesgestson its ability to provide smokers with a hospitable venue
to use tobaccbased productsThe elimination osmoking wouldeviscerate thegery essence of
this business model. Yet on the other side of the scale is the significant imgagaoMasters’
unfiltered tobacco smoke on Omni, as well as on the innocent public whose exposuteacbuld
to adverse health consequences.

Based on the foregoing, | find th&is balanceof-harmsfactor is in equipoise, favoring
neitherpartybecause both will suffer substantial, though very different hahesertheless, it
poses an equitable reason for the Court to be reluctant to rigsluéthe absolute ban on all
smoking, as Omni requests, ifreore moderateption adequately addresses the harm.

1. RECOMMENDED INJUNCTION

Mindful of the harms on both sides of the scale, sawhbsehe basis for the finding that
Omni will succeed on the merits of its claims is focuse@igar Mastersfailure even to try to
maintain its ventilation systefmever mind to explore other devices or methods that it could
adopt to comply with its dutio “minimize if not eliminaté smoke and odojsmy
recommendation regarding the interim remézbusesn the first instance on an injunctitimat
mandates Cigar Mastexompliance with thabbligation. Thatis, | recommend that the Court
orderCigar Masters to

Q) Hire immediatelya competent engineering firm (preapproved by Oraini)
Cigar Mastersexpense

(2) Cause the engineering firmlsaat Cigar Masters’ expenseymediately
to implementhe filter chang protocol set out in Exhibit Z and to
continue to change the fil®on that schedul®( more frequentlyfor as
longasthe Order remains in effeand
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3) Cause the engineering firmjthin a reasonable period of time (not to

exceed thirty dayspt Cigar Masterséxpenseto examine thexisting

ventilation system and to make recommendations regawdiagiother

maintenance or chges to the ventilation systeonto the premises within

Cigar Masters’ control are reasonably necessary to bring Cigar Masters

into compliancewith the Lease ahRhode Islandaw.
The engineering firm shall providenely notice to Omni of the work it performs antithe
recommendations it makes for additional maintenance or changés ventilation systeror
Cigar Masters’ premisefcluding the degree twhich Cigar Mastersomplies with the
recommendations. To be clear, | am not recommendingibat Mastersimplement every
recommendation of the engineering firm. The Court is mindful@gdr Masterscontractual
obligation is limited to the remolaf smoke and odors from the air in its premises and from its
exhaust “to the extent technologically feasible,” and toingaknprovements “taninimizeif not
eliminate such smoke and odors.” Ex. A § 18.3 (emphasis suppGedjsistent with this Lease
language, the Court is not requiri@igar Mastergo achieveotal elimination, whichmay be
impossible unless and until the negative air pressure and building configuraties ase
addressed by Omni. However, if the engineer recommends an improvemenganklasters
declinesto implement it, Omni may return to the Court for further relief.

If Cigar Masterdails or refusego performany of the three requirements that | am
recommendingwithin five days of notice by Omni of such failu@mni may return to the
Court. Immediately upon the filing by Omni of competent proof evidencing suchefarlur
refusal | recommend that the Court enter the requested preliminary injunction,iegjGigar
Mastersfrom permitting any smoking or other use of tobacco products on its premises.
IV.  CONCLUSION

Based on the foregoing, | recommend that the Ggraritthe motion for preliminary

injunction (ECF No. 23)o the extent that it entetise preliminary injunction as described above.
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Any objection to this report and recommendation must be specific and must be served
and filed with the Clerk of the Court within fourteen (14) days after its servideeavbjecting
party. SeeFed. R. Civ. P. 72(b)(2); DRI LR Cv 72(d). Failure to file specific objeciioas
timely manner constitutes waiver of the right to review by the district judge andtit to

appeal the Court’s decisiorgeeUnited States v. Lugo Guerrera?4 F.3d 5, 14 (1st Cir. 2008);

Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1st Cir. 1980).

[s/ Patricia A. Sullivan
PATRICIA A. SULLIVAN
United States Magistrate Judge
August 18, 2017
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