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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

)
BRYAN KEITH DIXON, )
)
Plaintiff, )
V. ) C.A. No. 17-77 WES
)
NANCY A. BERRYHILL, Acting )
Commissioner of Social Security, )
)
Defendant. )
)
ORDER

WILLIAM E. SMITH, Chief Judge.

In a Report and Recommendation (“R&R”) filed on February 23,
2018 (ECF No. 13 ), Magistrate Judge Patricia A. Sullivan
recommended that  Plaintiff's Motion To Reverse the Decision of the
Commissioner (“Motion To Reverse”) (ECF No. 11) be denied and that
Defendant’'s Motion for an Order Affirming the Decision of the
Commissioner (“Motion To Affirm”) (ECF No. 12) be granted. After
carefully reviewing the R&R and the relevant papers, and having
heard no objections, the Court ACCEPTS the R&R inits entirety and
adopts the recommendations and reasoning outlined therein.

The Court therefore GRANTS Defendant’s Motion To Affirm (ECF
No. 12) and DENIES Plaintiff's Motion To Reverse (ECF No. 11).
IT IS SO ORDERED.

w 3
William E. Smith

Chief Judge
Date: March 21, 2018
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

BRYAN KEITH DIXON,
Plaintiff,

V. © C.A No.17-77TWES
NANCY A. BERRYHILL, ACTING
COMMISSIONER OFSOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION
PATRICIA A. SULLIVAN, United States Magistrate Judge
A “younger person” of thirty at the time of lagiministrativehearing,Plaintiff Bryan

Keith Dixonalleges that he is disabled due to bipolar disorder and attention deficiatiyggyr
disorder (“ADHD”), among other impairment# his motion to reverse the Commissiorger’
decisiondenying Disability Insurance Benefits (“Bl) and Supplemental Security Income
(“SSI”) under 88 205(g) and 1631(c)(3) of the Social Security Act, 42 U.S.C. 88 405(qg),
1383(c)(3) (the “Act”) Plaintiff claims that thédministrative Law Judg€'ALJ”) erred in
failing to include a limitation basedhdheallegedneed to work irfsome form ofstructured
programming,as reflected inhe explanation provided by the neramining expert
psychologist for his initialevel mental review. Plaintiff also claims that the ALJ erred in failing
to include a limitation based on teatement that “he may wish to coi@ig one task before
moving on to the next,” as reflected in a neuropsychological report prepared during a 2014

psychiatric hospitalizationln addition, Plaintiff disputes the limited weight affedito the

opinionsof atherapisthe saw at the Kent CenteBecause of these errors, Plaintiff contends that
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the ALJs residual functional capacitfindings are not supported by substantial evidence.
Defendant Nancy A. Berryhill (“Defendant”) has filadgnotion for an order affirmig the
Commissionés decision.

The matter has been referred to me for preliminary review, findings andmenatad
disposition pursuant to 28 U.S.C. § 636(b)(1)(B). Having reviewed the entire record, | find no
error. Accadingly, | recommend that Plainti§ Motion to Reverse the Decisiaf the
Commissioner (ECF No. 11) be DENIED and Defendaktbtion for an Order Affirming the
Decision of the Commissioner (ECF No.) iz GRANTED
l. Background?

During childhoodPlaintiff received special education, was repeatedly arrested for assault
andfor breaking into cars, abused cocaine and alcohol, and was diagnosed with schizoaffective
disorder ADHD and depression. Tr. 514, 525, 648fter completing high school, Plaintiffas
criminally chargel (ten arrestsyvith such offenses atisorderly conduct, burglagnd cocaine
distribution. Tr. 555, 724He used drugs includingcbcainebenzoes, all types, opioids, heroin,
hallucinogens, marijuanagcstasy, and bath saltsTr. 587. Plaintiff’'s work history wa
sporadic, reflecting jobs, for example in 2011, as a dishwashat lastedfor no more than
five to severmonths. Tr. 45, 278-85. The most he ever earned in a single yeahemase
worked as a dishwasher in 2011; his reported income was $8885. THRXitst disability
application was filed in 2003 and denied on reconsideration. Tr.[@87material from that

application is in the recordd.

! Residual functional capacity is “the most you can still do despiteliyoitations,” taking into account “[y]Jour
impairment(s), and any related symptoms, such as pain, [that]anag physical and mental limitations that affect
what you can do in aavk setting.” 20 C.F.R. 88 404.45(a)(1) 416.945(a)(1)

2 Because Plaiift has placed in issue only his mental impairments, only theyiacesked in this report and
recommendation.
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On October 20, 201 Blaintiff was tazd by New Hampshirgolice after a chase that was
precipitated by his attempt to break into awhile he was high on bath salts; during this
incident, hefell and hit his head. Tr. 331, 361.eHvas hospitalizefirst at WentworthDouglas
Hospital and theat Massachusetts General Hosp{ttlGH”) because of a verserious head
injury; hehad surgery to addreasbrainhemorrhage and remained at MGH until November 16,
2011. Tr. 375.The record reflects that lsppeared to have made a good recovery in that, by
November 9, 2011, he was responding “very well to Psych services,” and was altato fol
threestep commands, although lsisncentration was limitedTr. 409. Amental status
examination performed on November 15, 2011, was largely normal althowgdsleecasionally
sad with constricted affegtand, while not depressed, he said his meas “terrible” “b/c i am
missing a person.” Tr. 407 (doing well, with no agitation/behavioral outbuitsiting staff
concluded that heigplayedagitationdeemed “2/2 to brain injury superimposed on an individual
who is impulsive and socially deviant at baselinkl”

After he was discharged from MGH, Plaintiff returned to Rhode Island amatedia
primary care treating relationship at Primary Med@ebup in November 2011. Tr. 506.

Within a month of discharge, fasofiled his second disability application alleging onset in
Jaruary 2010. Tr. 215. The second application file contaomnsultative examination report
from a psychologist, who found him capable of functioning in the low average range with
moderate depressiomild-to-moderate anxiety and “attention/concentragpans varied,Tr.

518, as well as from a neurologist, who foung@ring loss and tinnitus, mild gait imbalance and
brief positional vertigo from the head injury. Tr. 522. The claim was denied initially i Apri
2012, Tr. 71, and Plaintiff did not pursitie After a hiatus without treatmefrom December

2011 through September 2012, in OctolBdajntiff resumed treatmentithi Dr. Anna Filip, a
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family practitionerat Thundermist, at the suggestion of his attorney. Tr. 564-70. She prescribed
medication to treat depression and ADHD. Tr. 571. By December 5, 2012, her examination
reflects largely normal mental findingacluding “able to sit still during visit, able to use full
sentences and caomplete full thoughts . . . much improved since starting Adderall.” Tr. 564.
FromJanuary2013 until June 201 4laintiff was in jail in New HampshireTr. 28.
Based on statemés reflecting psychosig(g, “| am the son of God™| was Batman and
became the Joker”), Plaintiff was found incompetent to stand amal sent to New Hampshire
Hospital for a competency/restoration evaluation. Tr. 525T2f&rea neuropsychologita
assessment was performedlrng. Laura Flashman and Megan Baldasarre (“Flashman/
Baldasarre report”). Tr. 61%0. Their testing resulted iimdingsof “low average intellectual
abilities,” with relatively intact performance on such skills as memory asit lattention. Tr.
619. They opined that he appears to have “mild subcortical systems dysfunction,’apiptenti
attributable to “recent head injury” as well as to his “history of ADHD, bipttsss and
polysubstance abuse.” Tr. 620 its recommendationshe report suggests, “he may wish to
complete one task before moving on to the next, as he may have a harder time wheimige is try
to multi-task or manage multiple projects at one timiel.” The New Hampshire Hospital
discharge notedated July 16, 2014, include the observation thegtpite the refusal to accept
recommended psychiatric medications, during “the entire admissiofi Heeeyas in excellent
behavioral control” and that, at discharge, he was “in stable condition.” Tr.Té4discharge
summary reflects the conclusiontbetreating staff thathe Flashman/Baldasaneportshowed

that “he was generally intact.” Tr. 81

3 The record does not reveal the evidentiary foundation for this findirgatifg staff at the jail speculated that he
might be psychotic du® cocaine withdrawal, which can last for months or years. 5. 52
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In July 2014, Plaintiff was releaség New Hampshiren probation back to Rhode
Island heresumed care with Dr. Filip at Thundermist. Tr. 559. Two weeks later, he filed the
pending disability applications, resultingamprompt file review by expepsychologist Dr. John
Warren Tr. 86-96, 97-107. Meanwhile, Dr. Filip sent him fanadication evaluation to a
psychiatric nurse specialist, Nancy Shea. Nurse Shemjast 27, 2014nental status
observations werentirdy normal including focused attention, euthymic mood and appropriate
affect Tr. 555. Opining soon afterward3;,. Warrenexplained his Step Two and Step Three
findings: “when sober and involved in some form of structpmredramming, claimant retains
the capacity to perform basic tasks and relate with ®tlvell enough for routine workplace
purposes. Tr. 91, 102. Dr. Warren opined to an®that reflectedPlaintiff's ability to perform
simpleroutine, repetitive tasks and instructiow#th moderate attentional, social and
adapational limitations Tr. 91-94, 102-04. Baseiter alia, on Dr. Warren’s opiniorthe
claims weralenied initially onSeptember 29, 2014. Tr. 19.

In October 2014, Plaintiff initiated mental health treatment at the Kent Center with a
therapist, Ms. Stacie Barden, LCSW, and a psychiatristilya Koyfman. During intake with
Ms. Barden, Plaintiff stated that, “he thinks that therapy and psychdkiyelp him be
approved [for SSDI] so ‘I can collect a check and live off the governthasatyell as (falsely
as far as the MGH record reveals) that he was “in a coma for 19, dés/sBarden recorded her
observation of psychosis and his reports of delusions. Tr. 610. According to the recoridf, Plaint
never saw Ms. Barden agdirDuring Dr. Koyfman’s initial psychiatric evaluation Pecember

2014,Plaintiff told her that hevas anxious about money, having been denied disability:

4 Seen.9infra.
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“Between lawsuit and disability, | need some kind of money and then | can look for a job.” Tr.
725. On examination, Dr. Koyfman found decreased concentration, with Plaintiff focugyng onl
on his desire for a prescription for Adderall, depressed mood, but appropreataadthoughts
and no psychosis or suicidal/homicidal ideation. Tr. 726. In January 15, 2015,ibizsetia,
on an assessment performed by expert psychologist, Dr. Stephen Clifford, fRlaiis@bility
applications were denied on reconsideration. Tr.31L0Dr. Clifford affirmed Dr. Warren’s
Step Two/Step Three explanation, and opined to the same BFC.

Following the second denial, Plaintiff continued to see Dr. Filip and Dr. Koyfman. Ata
June 2015 appointment with Dr. Koyfman, on examination, she noted appropriate affect, normal
concentration and impulse control, with no delusions or hallucinations; the only firvdiagg
significance are “dysphoric” mood and “spontaneous” speech. Tr. 686-87. By August 2015, D
Filip’s mentalstatus evaluation was essentially normat. 658 Dr. Koyfmansometimes
reported irritated mood and impaired impulse control and concentration, for example at the
appointment just before his ALJ hearing. Tr. 728.

After reconsideration, but before tA&J’s hearingjn March and December 2019s.
Barden submitted twsubstantially similamental RFC assessments; both opinel&ntiff’s
inability to attend for extended periods, to perform activities on a schedule onsrstadinary
routing as wdl asto marked social impairments. Tr. 643-45, 696-M&. Bardenconcludes
that, “it is not likely that [Plaintiff] would be capable of engaging in any tsutisl gainful
employment. Tr. 642.

In his decision, the ALJ accepted as seve@airmens substance addiction disorder,

personality disorder, anxiety and ADHD. Tr. 22. Affording “great weight” to theexamining

5 Plaintiff stedthe New Hampshire police in connection with the October 2011 head.infury24.
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expert psychologists (Drs. Warren and CliffSrelpd “little weight” to the therapist, Ms. Barden, he
found that Plaintiff's RFC permitted him to perform simple, routine, repetitive wdtkseicial
limitations. Tr. 2-30. In reliance on the testimony of a vocagiaxpert, the ALFound that
Plaintiff could perform his prior work as a dishwasher, as well as office cleaner, bothchf whi
requireeducational developmeReasoning Level Znd price markeryhich can be done by an
individual limited to Reasoning Level 1. Accordingly, the ALJ concluithedl Plaintiff was not
disabled. Tr. 33. This case followed.

. Standard of Review

The Commissioner’s findings of fact are conclusive if supported by substadi@hee.
42 U.S.C. § 405(g). Substantial evidence is more than a scintilla — that is, the eviderde mus
more than merely create a suspicion of the existence of,aafad must include such relevant
evidence as a reasonable person would accept as adequate to support the conclusion. Orti

Secy of Health & Human Servs., 955 F.2d 765, 769 (1st Cir. 1991) (per curiam); Rodriguez v.

Secy of Health & Human Servs., 647 F.2d 218, 222 (1st Cir. 1981); Brown v. Apfel, 71 F.

Supp. 2d 28, 30 (D.R.I. 1999). Once the Court concludes that the decision is supported by
substantial evidence, the Commissioner must be affirmed, even if the Court woulddzhedr

a contrary result as finder of fadRodriguez Pagan v. Sec’y of Health & Human Servs., 819

F.2d 1, 3 (1st Cir. 1987qper curiam)see als@Barnes v. Sullivan, 932 F.2d 1356, 1358 (11th

Cir. 1991)(per curiam) Lizotte v. Sec’y of Health & Human Sery854 F.2d 127, 128 (1st Cir.

1981).

8 The ALJ also gave great weight to the reoxamining psychalgist who opined in connection with teecond
applicationthat was denied in 2012This psychologist concluded that Plaintiff had RFC limitations similar etho
found by Drs. Warren and Clifford after considering a record that inchutiese period oerlapping with the period
in issue in this case. T29.



Case 1:17-cv-00077-WES-PAS Document 13 <font color=teal>(Case Participants)</font>
Filed 02/23/18 Page 8 of 17 PagelD #: 884

The determination of substantiality is based upon an evaluation of the record as.a whol

Brown, 71 F. Supp. 2d at 38ee alsd-rustaglia v. Ség of Health & Human Servs., 829 F.2d

192, 195 (1st Cir. 1987); Parker v. Bowen, 793 F.2d 1177, 1180 (11th Cir. 1986) (court also

must consider evidence detracting from evidence on which Commissioner. r@lied), the
Court’s role in reviewing the Commissiongidecision is limited Brown, 71 F. Supp. 2d at 30.
The Court does not reinterpitbe evidence or otherwise substitute its own judgment for that of

the Commissionerld. at 3031 (citing_Colon v. Se¢ of Health & Human Servs877 F.2d 148,

153 (1st Cir. 1989)). “[T]he resolution of conflicts in the evidence is for the Commissnmter

the courts.”1d. at 31 (citing Richardson v. Perales, 402 U.S. 389, 399 (1971)). A clasmant’

complaints alone cannot provide a basis for entitlement when they are not supporteticay me

evidence.SeeAvery v. Sec’y of Health & Human Servs., 797 F.2d 19, 20-21 (1st Cir. 1986); 20

C.F.R. § 404.1529(a).

1. Disability Deter mination

The law defines disability as the inability to do any substantial gainful adbiyitgason
of any medically determinable physical or mental impairment which cangeetex to result in
death or which has lasted or can be expected to last for a continuous period of not less tha
twelve months. 42 U.S.C. § 416(l); 20 C.F.R. § 404.1505. The impairment must be severe,
making the claimant unable to do previous work, or any other substantial gainful/achidh
exists in the national economy. 42 U.S.C. § 423(d)(2); 20 C.F.R. 88 404.1505-1511.

A. Five-Step Analytical Framewor k

The ALJ must follow five steps in evaluating a claim of disabilBge20 C.F.R. §
404.120. First, if a claimant is working at a substantial gainful activity, the claimaot is n

disabled. 20 C.F.R. 8§ 404.1520(b). Second, if a claimant does not have any impairment or
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combination of impairments that significantly limit physical or mentditglto do basic work
activities, then the claimant does not have a severe impairmentrastdisabled. 20 C.F.R. §
404.1520(c). Third, if a claimastimpairments meet or equal an impairment listed in 20 C.F.R.
Part 404, Appendix 1, the claimastdisabled. 20 C.F.R. § 404.1520(d). Fourth, if a clainsant’
impairments do not prevent doing past relevant work, the claimant is not disabled. 20 C.F.R. §
404.1520(e){). Fifth, if a claimant impairments (considering RFC, age, education and past
work) prevent doing other work that exists in the local or national economy, a finding of disable
is warranted. 20 C.F.R. 8§ 404.1520(g). Significantly, the claimant bears the burden of proof at

Steps One through Four, but the Commissioner bears the burden at Step Five. Wells i, Barnha

267 F. Supp. 2d 138, 144 (D. Mass. 2003) (five step process applies to both DIB and SSI
claims). That is, once the ALJ finds that a claimant cannot return to the prior wolokirties
of proof shifts to the Commissioner to establish that the claimant could perform ottkethat

exists in the local or national econonfyeavey v. Barnhgr276 F.3d 1, 5 (1st Cir. 2001). To

meet this burden, the ALJ must develop a full record regarding the vocational oppartunitie

available to a claimantAllen v. Sullivan, 880 F.2d 1200, 1201 (11th Cir. 1989).

B. Treating Physicians and Other Sources
Substantialveight should begivento the opinion, diagnos@sndmedicalevidence of a

treatingphysicianunlesgherearegoodreasongo do otherwise. SeeRohrberg vApfel, 26 F.

Supp. 2d 303, 31(. Mass.1998); 20 C.F.R. 88 404.1527(c), 416.927(t)atreating
physician’sopinion on the naturandseverityof a claimant’simpairmentss well-supportecy
medicallyacceptable&linical andlaboratorydiagnostictechniquesandis not inconsistentvith
the other substantiavidencan therecord,the ALJ mustgiveit controllingweight. Konuch v.

Astrue No. 11-193L, 2012NVL 5032667 at*4-5 (D.R.l. Sept.13, 2012); 20 C.F.R. 88
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404.1527(c)(2),416.927(c)(2).The ALJ maydiscount dareatingphysician’sopinion orreport
regardinganinability to work if it is unsupportedby objectivemedicalevidenceor is wholly

conclusory.SeeKeatingv. Sec’yof Health& HumanServs, 848 F.2d 271, 275-7@stCir.

1988). The ALJ’s decisionmustarticulatetheweightgiven, providing‘good reasons’or the

determination.SeeSargentv. Astrue No. CA 11-220ML, 2012WL 5413132at*7-8, 11-12

(D.R.1. Sept.20, 2012 whereALJ failed to pointto evidenceto supportweightaccorded
treatingsourceopinion, courwill notspeculateandtry to gleanfrom the recordremandsothat
ALJ canexplicitly setforth findings).

Whenatreatingphysician’s opinion does natarrantcontrollingweight,the ALJ must
neverthelessveighthemedicalopinionbasedon the(1) lengthof thetreatmentelationshipand
thefrequencyof examinationf2) natureandextentof thetreatmentrelationshipy3) medical
evidencesupporting the opinior(4) consistencyvith therecordasa whole;(5) specializationn
themedicalconditionsatissue;and(6) otherfactorswhich tendto support orcontradictthe
opinion. 20 C.F.R 88 404.1527(c), 416.927(c)tréfatingphysician’sopinionis generally
entitledto moreweightthan a consulting physician’s opinioBee20C.F.R.88 404.1527(c)(2),
416.927(c)(2).If atreatingsourcdas notaccordeccontrollingweight,the ALJ must apply the
factorslistedin 20 C.F.R. 8§ 404.1527(&)r DIB claimsor 20 C.F.R. § 416.9279(&)r S
claims. As SSR96-2p provides:

Thenotice of thedeterminatioror decisionmustcontainspecificreasongor the

weightgivento thetreatingsource’smedicalopinion, supportetly theevidence

in thecaserecord,andmust besufficiently specificto makeclearto any

subsequenteviewerstheweightthe adjudicator gavi® thetreatingsource’s

medicalopinionandthereasongor thatweight.

SSR96-2p, 1996NL 374188(July 2, 1996). Theregulationonfirmthat,“[w]e will always

give goodreasonsn our notice ofleterminatioror decisionfor theweightwe give yourtreating

10
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source’sopinion.” 20C.F.R.88 404.1527(c)(2), 416.927(c)(2fowever,whereatreating
physicianhasmerelymade conclusorgtatementshe ALJ mayafford themsuchweightasis

supportedy clinical or laboratory findingandother consistergvidenceof a claimant’s

impairments.SeeWheelerv. Heckler, 784 F.2d 1073, 1075 (11@ir. 1986).

A treatingsourcewhois not alicensedphysicianor psychologisis notan“acceptable
medicalsource.” 20C.F.R.88 404.1513, 416.918SR06-03p, 2006VL 2263437 at*2 (Aug.
9, 2006). Only anacceptablenedicalsourcemay provide amedicalopinionentitledto
controllingweightto establisitheexistenceof amedicallydeterminablempairment. SSR0O6-
03p, 2006/NL 2263437at*2. An “othersource,’suchasanursepractitioneror licensed
clinical socialworker,is notan“acceptablanedicalsource,”andcannotestablishtheexistence
of amedicallydeterminablempairmentthoughsucha sourcenayprovide insighinto the
severityof animpairment,includingits impacton the individual’sability to function. SSR06-
03p, 2006/NL 2263437at*2-3. In generalanopinionfrom an“other source”is notentitledto
thesamedeferencesan opinionfrom atreatingphysicianor psychologist.ld. at *5.
Neverthelessthe opinions omedicalsourceswho arenot“acceptableanedicalsources’are
importantandshould beevaluatedn key issuessuchasseverityandfunctionaleffects,along
with otherrelevantevidencan thefile. Id. at*4.

The ALJ is required to review all of the medical findings and other evidence thattsuppor
a medical source’s statement that a claimant is disabled. However, the ALJ nsitdspior
making the ultimate determination about whether a claimant meets the statutory dedinition
disability. 20 C.F.R. 88 404.1527(d), 416.927(d). The ALJ is not required to give any special
significance to the status of a physician as treating oitneating in weighing & opinion on

whether the claimant meets a listed impairment, a claimant’s residual functionatycapa

11
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(“RFC’), see20 C.F.R. 88 404.1545-46, 416.945-46, or the application of vocational factors
because that ultimate determination is the province of tinen@ssioner. 20 C.F.R. 88

404.1527(d), 416.927(d3ee alsdudley v. Sec'y of Health & Human Servs., 816 F.2d 792, 794

(1st Cir. 1987) (per curiam).
V. Analysis

A. Limitations Based on Structure and One-Task-at-a-Time Reasoning

Plaintiff asks the Coutb focus on two sentences in the opinions of two sources. First,
he highlightsasentence in the Step Two/Three explanation by theemamining expert
psychologistDr. Warren, which waaffirmed bythe non-examining psychologist the
reconsiderationtpase Dr. Clifford. The sentence is as follows:

Overall, a rather chronic clinical picture indicating that when sober and ivolve

in some form of structured programing, claimant retains the capacity to

perform basic tasks and relate with others wetiugh for routine workplace

purposes.
Tr. 91, 102, 115, 126 (emphasidced). Plaintiff argues that this sentence must be interpreted as
cabining Dr. Warren’s RFC, meaning that Dr. Warren really opined that Hlaartiperform
simple tasks only in a structured setting, which is inconsistent with the abilitgage in
substantibgainful activity. SecondPlaintiff points to the Flashman/Baldasarre report, which
states:

[H]e may wish to completene task before moving on to the next, as he may

have a harder time when he is trying to mtdsk or manage multiple projects at

onetime.
Tr. 620 (emphasis addedplaintiff asks the Court to interpret this Flashman/Baldasarre
suggestion as a functional limitation to performing one task at a time, which hibagksurt to

find amounts to an RFC that precludes “simple, repetitive work” at jobs that reqasemng

Levels 1 or 2.

12
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Both arguments fail for the same reason. Theex@amining expernpsychologist
opined to functiorby-function limitations, comprising Plaintiffs RFC. All of the medical
information that informed DWarren’s comment about “structured programming” was also
considered and incorporated into his RFC opirfiddr. Warren could have opined to a more
limited RFC by adding the need to workathighly structuredsetting” but he did not.See

Lyons v. Colvin, No. 7:13%V-00614, 2014 WL 4826789, at *10 (N.D.N.Y. Sept. 29, 2014)

(inability to function outside a highly structured setting requires remandrfief

consideration). Dr. Clifford reviewed the same records (and more), noted Drn&arre
observation about “structured programming,” and affirmed both iDanWarren’s RFC

findings “as written.” Tr. 115, 126, 118, 129. Like Dr. Warren, Dr. Clifford did not include an
RFC limitation to work only in dhighly structured setting Similarly, Dr. Warren'’s file review
specifically referenced the records from New Hampshire Hospital, whicldettline
Flashman/Baldasarre rep¢as well as the Hospital discharge summary that interpreted the

Flashman/Baldasarreport as showinthat “he was generalintact”).® Tr. 613. Deploying his

7 Plaintiff's argument about the need for structure also fails because, asnimisSionercorrectlypoints out,
Plaintiff misinterprets Dr. Warren'’s reference to “structured prograng”’ by conveting its meaning into a
reference to work in a “structured setting.” Rather, it seems clear thétdbren’s words meant what he wrete
that Plaintiff can perform simple work when he is sober and gettingneaatto include “structured programming,”
such as outpatient psychiatric care. This interpretation of ttasg@hstructured programing” is consistent with its
use in the case law. See, @aglletier v. ColvinNo. 13651, 2015 WL 247711, at *4 n.3 (D.R.I. Jan. 20, 2015)
(“Partial hospitalization is a structured program of outpatient psychiataiortesit provided as an alternative to
inpatient psychiatric caré.{citation omitted; Kosiski v. FrakesNo. 16345, 2017 WL 401826, at *3 (D. Neb. Jan.
30, 2017) (sex offender treatment as an exarapl'structured programming”); Barber v. Hartlé&yo. 16484, 2010
WL 3463794, at *7 (E.D. Cal. Sept. 1, 2010) (Alcoholics Anonymous as an exanipteusfured programming”).

8 Plaintiff's reliance on th&lashman/Baldasarreport also is unavailing because the quoted sentence is clearly a
suggestion, not a functional limitatioseeMills v. Apfel, 84 F. Supp. 2d 146, 149 n.6 (D. Me. 2000) (“Although
Dr. Doane concedes that Mililsay have difficulties standing for aaxtended period or walking without stopping, he
never concludes that these are significant limitations”) (emphasis inajigin any event, as Plaintiff's brief
concedes, ECF No. 11 at 17, the argument does not make sense: Reaseglidgéquires aqamonsense
understanding to carry out simple ametwo step instructions, while the vocational expert testified that Plaintiff
could work as a cleaner, which requires only Reasoning Lev@eé&Meiss| v. Barnhart403 F. Supp. 2d 981, 984
(C.D. Cal. 200% (“reasoning level of one indicates, both by the fact that it is thedbming on the development
scale as well as the fairly limited reasoning required to do the job, asrapfuythe most elementary of
occupations; only the slightest bit of rotegeaing being required”)Thus, even iFlashman/Baldasarietended
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expertise in psychology, Dr. Warren interpreted the New Hampshire Hdsplialgs, along
with the resof therecord,and converted them into his functibg-function RFC; he did not
include a reasoning limitation restricting Plaintiff to the ability to do only oneabakime Dr.
Clifford reviewed the same recor@@nd more) and reached the same opinion.

| find no error in the ALJ’s reliance on tNeéarren/Clifford RFCconclusions and do not

recommend remand based on these arguments. Bianco v. Astrue, No. 09-021, 2010 WL

2382855, at *12 (D.R.I. Apr. 20, 2010).

B. Barden Opinions

The ALJ’s decision states that, “[l]ittlvidentiary weight is given to the mental residual
functional capacity offered by one of the claimant’s treating therapist, S3acdgn, LCSW.”
Tr. 30. As areason, the ALJ concluded:

While Ms. Barden’s determinations are valuable given her treatmstaty with

the claimant, the extent of her opinions are not consistent with the medical

evidence of record when viewed in its entirety.”
Tr. 30 (citing records from Thundermist and Kent CentBtaintiff contends that thisasemust
be remanded becauttee ALJ erred in not affording controllingeightor, at least, great weight
to theBardenopinions. As grounds, he asks the Court to congddelKoyfman’s mental status
examination findings, which often include the observations of impaired impulse contigit insi
and judgment, as well ascasionally impaired memaryHe also asks the Court to credit his
own statements, all of which he claiar®consistent with and supportive of the Barden
opinions.

There are serious problems with this argumértr startersMs. Barden is a non-

acceptable medical sourcBeeAlcantara v. Astrue, 257 Rpp’x 333, 334-35 (§tCir. 2007).

their suggestion as an RFC limitation, it would appear that an individual erfarims better by doing one task at a
time could still perform at least one of the jobs on which the Aliddel
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Thus, Plaintiff's argument théer opinions are etied to the controlling weight potentially
available to a treatinghysician or psychologist pursuant to SSR 96-2i%(6imply unavailing.
SSR 0603p. Rather, at besthe opinion of dherapistike Ms. Barden may be used to provide
“evidence about the severity and effects of impairment, as well as a genecal g@awidence.”
Alcantara 257 F. App’x at 334-35. tfther, while the ALJ assuméidat Ms. Bardeiad a
treating relationship with Plaintiff, the record refleotdy a single encountemaking it
impossible to ascertain the frequency with which he was@ettre “kinds and extent of
examination and testing” Ms. Barden performed, if &80 C.F.R. § 404.1527(c)(@i), () (1)
(more weight is to be afforded to non-acceptable treating source with longenstgi and

more frequent examinations, as wadlbased on “kinds and extent of examinations and testing”

performed) seeCookson v. Colvin, 111 F. Supp. 3d 142, 152 (D.R.l. 2@dapnion properly
afforded minimal weight because souorgdy met withclaimantonce andecordcontained no
contemporaneous mental health notes to provide context to opinMuost importantly, the
applicable regulationgrovide that “thanore consisterd medicalopinion is with the record as a
whole,” the more weighit may begiven; thus, the ALJ’s stated basis for discounting the Barden
opinions —theirinconsisteny with the Thundermist and Kent Center records — is well grounded

in the law 20 C.F.R. § 404.152@)(4), (f)(1). Furtherthe consistency between the Barden

9 Ms. Barden’s December 14, 2015, opinion seems to descttileating relationship of simonths duration as of
the date of her March 2015 opinion, in that she wrote: “Began trea@f2&5114. Biweekly sessions.” Tr. 694,
Plaintiff's vague anser during the hearing seems to confirm the existence of a treating rdigtions. 47 (“her
name’s Stacy . . . She’s my therapist. She helped me a lot with wimatlti slo—"). However, the Kent Center’s
records contradict Ms. Barden’s opinion intttieey do not reflect that she began treating Plaintiff on September 25,
2014; to the contrary, the first (and only) encounter with Ms. Beiglen October 16, 2014. Tr. 610. Further, Ms.
Barden’s October 16, 2014, note specifically states that ieisl#tappt,” Tr. 610, contrary to Ms. Barden’s
assertion in her opinion that she had seen Plaintiff three weeks pri®/2&/14.” Despitethis confusion, the ALJ
gave Plaintiff the benefit of the doubt and viewed the Barden opinionsmasftreatingource, finding them to
include “determinations [that] are valuable given her treatment histdry.30. SeeCosta v. ColvinNo. 15540,
2016 WL 7974120, at *4 (D.R.I. Dec. 21, 201&Jopted 2017 WL 354284 (D.R.l. Jan. 24, 20X™Mpinions from
sources who are not ‘acceptable medical sources’ are important and should be evalkatedsues such as
severity and functional effects, along with other relevant evidence iilgtje f
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opinions and Plaintiff's statements does not undermine the ALJ’s decision to aff@drten
opinionslittle weightbecausélaintiff has not challenged the ALJ’'s wdlunded determination
to discount the credibility of thostatements Finally, Raintiff is simply wrong in arguing that
the ALJ chose tdisregard the Barden opinions. To the contrary, both are expressly referenced
in the decision. The March 2015 opinion is cited as one of the sources used to formulate the ALJ
StepThreeanalysis 6 Plaintiff's difficulties with “concentration, persistence pace” Tr. 23.
And the Barderconclusionsegarding Plaintiff's “mentalesidual functional capacity? are
expresslydiscussed in connection with the ALJ’s RFC analysis, which notes that her
determinations are “valuable given her treatment history,affatds themlittle (but not no)
weight in light of theiinconsistency with th&entirety” of the other medical evidence. Tr. 30.

At bottom, Plaintiff argues only that the record contaiosng evidenc¢hat isconsistent
with the Barden opinions. He does not challenge th&sAlell-supported findig that there is
also inconsistent evidence or the ALJ’s weighing of the evidence resulting irvtial inding
of inconsistencyhen the reca is“viewed in its entirety Tr. 30. Nor could he, witthemental
status examinations from the Kent Centamix of normaland abnormal observationsvhile
several from Thundermist are completely norm@ée, e.qg.Tr. 555 (mental statugbservations
of Nurse Sheaf Thundermist entirely normaincluding focused attention, euthymic mood and
appropriate affe¢t Tr. 658 (mental status examination of Dr. Filip of Thundermist largely
normal);Tr. 686 (mental status observations of Royfman normal except for dysphonmood).

While Plaintiff may be right that some of the observations of his treating souecesrssistent

10The Court declines to chase the red herring based on the ALJ's inclusiortatiom ¢b the December 2015
Barden opinion ‘Gee 16F)”, but omission of the analogous citation to the March 2015 Bardeioopin his
discussion of the weight to be afforded to “the mental residual funcéipacity offered by one of tistaimant’s
treating therapist, Stacie Barden, LCSW.” Tr. 30. It is plain from trelswused in the decision that the ALJ is
referring to both the March and December opinions, in that both amount taakiierBs opinion regarding
Plaintiff's mental residual functial capacity
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with the Bardenopinions,while many are ngtthat is not enough to require remands the
adjudicator, the ALJ is permitted to thread through the record to conclude thatedvie its
entirety,” it is sufficiently inconsistent with Ms. Barden’s extreme andippsrted limitations as

to afford the latter little weightBrown, 71 F. Supp. 2dt31 ([T]he resolution of onflicts in the

evidence is for the Commissioner, not the courts€eOrtiz v. Berryhill, No. 16584JJM, 2017

WL 6001698, at *12 (D.R.I. Nov. 9, 201Adopted 2017 WL 5992276 (D.R.l. Dec. 1, 2017)
(court may not reweigh the evidencéjVhen substantial evidence supports the ALJ’s decision,
record evidence supportive of a different outcome is not a reason to overtGeeRodriguez
Pagan819 F.2d at 3.

| find that the ALJ’s treatment of the Barden opinions rests on a correct applicétiaw to
the substantial evidence of record. | do not recommend remand.
V. Conclusion

Based on the foregoing analysisetommend that Plainti Motion to Reverse the
Decision of the Commissioner (ECF No. 11) be DENIED and Defendant’s Motion fordan Or
Affirming the Decision of the Commissioner (ECF N@) be GRANTED

Any objection to this report and recommendation must be specific and must be served
and filed with the Clerk of the Court within fourteen (14) days after its servideeavbjecting
party. SeeFed. R. Civ. P. 72(b)(2); DRI LR Cv 72(d). Failure to file specific objections in a
timely manner constitutes waiver of the right to review by the district judge andtit to

appeal the Court’s decisiorgeeUnited States v. Lugo Guerrera?4 F.3d 5, 14 (1st Cir. 2008);

Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1st Cir. 1980).

[s/ Patricia A. Sullivan
PATRICIA A. SULLIVAN
United States Magistrate Judge
February23, 2018
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