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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

)
DEAVEN E. TUCKER, SR, )
)
Plaintiff, )
)
V. ) C.A. No. 17-224 WES
)
NANCY BAILEY, individually and in )
her official capacity as Assistant )
Director of Prison Operations of )
RIDOC, et al., )
)
Defendants. )
)

VEMORANDUM AND ORDER

WILLIAM E. SMITH, Chief Judge.

Before the Court is Magistrate Judge Sullivan’s Report and
Recommendation (“R&R”) (ECF No. 6) recommending that the Court Q)
dismiss Plaintiff's Complaint (ECF No. 1) with prejudice because
it is barred by the applicable statute of limitations; and (2)

deny as moot Plaintiff's Motion To Proceed In Forma Pauperis (ECF

No. 2).

In his Objection to the R&R (ECF No. 10), while acknowledging
that the Court may sua sponte dismiss a complaint for an “apparent
and insurmountable” “temporal hurdle,” Plaintiff faults Magistrate

Judge Sullivan for “not consider[ing] or provid[ing] any equitable
tolling exception analysis.” (Br. in Supp. of Pl.’'s Obj. to R. &

R. 3- 4, ECF No. 10 (quoting Johnson v. Rodriguez, 943 F.2d 104,
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108 (1st Cir. 2001)). Plaintiff suggests that Magistrate Judge

Sullivan should have applied equitable-tolling principles because

a liberal reading of his Complaint , which describes his conditions

of confinement, “support[s] [a] strong argument of an inescapable

disability, irremediable lack of information, and/or other

circumstances beyond his control that prevented him to sue, which

made him loathe to bring suit against his adversaries.” ( Id. at
4-6 ) Plaint iff further avers that Magistrate Judge Sullivan’s
R&R should be rejected and the Court should equitably toll the
limitations period, or alternatively provide Plaintiff an
opportunity to amend his Complaint, because he “was [not] at all

times capable of protecting [his] legal rights” based on his

conditions of confinement, including daily supervision and control

by Defendants. ( Id. at 6- 7 (quoting Rivers v. Am. Commerce Ins.

Co., 836 A.2d 200, 204 (R.l. 2003)).
This Court reviews de novo a properly objected to R&R on a

dispositive matter. See 28 U.S.C. 8 636(b)(1); see also Jasty v.

Wright Med. Tech., Inc., 528 F.3d 28, 33 (1st Cir. 2008).

As an initial matter, Plaintiff is simply incorrect when he
surmises  that Magistrate Judge Sullivan did “not consider or
provide any equitable tolling analysis.” ( See Br . in Supp. of
Pl’s Obj. to R. & R. 4; see also R . & R. 13 (“And as far as the

Court is able to divine, no other equitable exceptions arguably



would apply to the circumstances of this Complaint.”)). In any

event, it would be a fruitless academic exercise to scrutinize
whether equitable - tolling principles apply here when the
circumstances surrounding Plaintiff's Complaint leave no question

they do not. In other words, the circumstances of Plaintiff's

Complaint  make clear that Plaintiff was anything but “loathe to

bring suit against adversaries to whose daily supervision and

control [he] remain[ed] subject.” See Hardin v. Straub, 490 U.S.

536, 544 (1989).

Abrief  factual summation sheds light on why Plaintiff cannot
take refuge in equitable-tolling principles to avoid statute -of-
limitations- imposed defeat. 1 Importantly, and as Magistrate Judge

Sullivan highlights in her R&R, on October 12, 2010, Plaintiff was
transferred from the Rhode Island Adult Correctional Institutions
(“ACI”) to a prison in Connecticut. See Mem. of Law in Supp. of

PI's Mot. For Extension of Time 2-3, Tucker v. Wall, No. 07-406ML

(D.R.I. Nov. 22, 2010), ECF No. 105. The final events set forth

in the Complaint relevant to Plaintiffs 42 U.S.C. § 1983 and 8§

1 Although generally in this context the Court’'s review is
confined to the four corners of the complaint, this case implicates
a“narrow exception” where the Court may consider documents outside

of the complaint, including “official public records.” See Alt.
Energy, Inc. v. St. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33

(1st Cir. 2001) (quoting Watterson v. Page, 987 F.2d 1, 3 (1st

Cir. 1993)).



1985 allegations occurred in June and March 2010, respectively.
(See Compl. 19 91 -94, 97.) Thus, at the latest, to toll the
applicable three-year statute of limitations, Plaintiff must have
filed his Complaint within three years from those events . Instead,
Plaintiff filed his Complaint on May 12, 2017, nearly seven years
later. (See Compl.) But he posits that his confinement
conditions, presumably at the ACI, support a “strong argument of
an inescapable disability, irremediable lack of information,
and/or other circumstances beyond his control that prevented him
tosue .” (Br. in Supp. of Pl’s Obj. toR. &R. 5.) The Court
disagrees.

First, Plaintiff's argument that his confinement conditions
at the ACI suggest that the “irremediable lack of information” or
that “other circumstances beyond his control” blocked his ability
to bring suit , (see id.), is belied by, among other things, the
fact that he initiated a separate suit against many of these same
defendants on November 1, 2007, during the very period of
confinement that he challenges under § 1983. That is, the

“numerous  unannounced  segregation placements, transfers,

retaliation, depriv[ation] of legal work [and] property, access to
paper [and] pens, planting evidence, [and] denied legal calls” did
not impede  Plaintiff's ability to bring suit in that case. (Id.

at 5 .) Moreover, even assuming without this context that



Plaintiff's ACI conditions were so burdensome and obstructive as

to strip him of his ability to sue, those conditions lapsed when

Plaintiff departed the ACI for an out -of- state prison on October
12, 2010, at which point Plaintiff could have filed his Complaint

andtoll  ed the statute of limitations for more than two years f
there was any doubt that Plaintiff's circumstances do not warrant

equitable tolling, on February 1, 2012, Plaintiff filed a second

lawsuit while confined in Connecticut that factually mirrors his
present Complaint. See Compl., Tucker v. Bailey, No. 12 -62S
(D.R.I. Feb. 1, 2012 ), ECF No. 1. Thus, Plaintiff's suggestion

that Magistrate Judge Sullivan erred in failing to recommend that

Plaintiff's claims be equitably tolled because he was impeded from

protecting his legal rights is belied by the facts. Plaintiff's

own conduct in related proceedings, of which the Court takes
judicial notice, leaves no question that this case does not fit

within the “narrowly circumscribed factual situations’ in which

the applicable statute of limitations will be tolled.” Rivers,

836 A.2d at 204 (quoting Renaud v. Sigma - Aldrich Corp., 662 A.2d

711, 714-15 (R.1. 1995)).

Accordingly, the Court ACCEPTS the R&R (ECF No. 6) in i ts
entirety and adopts the recommendations and reasoning set forth
therein. Thus, Plaintiff's Complaint (ECF No. 1) is DISMISSED

with prejudice. Plaintiff’'s Motion To Proceed In Forma Pauperis



(ECF No. 2) is DENIED as moot.

IT 1S SO ORDERED.

W

William E. Smith
Chief Judge
Date: February 8, 2018




UNITED STATES DISTRICT COURT
DISTRICT OF RHODE ISLAND

DEAVEN E. TUCKER, SR.
Plaintiff,

V. . C.A No.17-224WES
NANCY BAILEY , individually and in her
official capacity as Assistant Director of
Prison Operations of RIDO@t al.,
Defendars.
REPORT AND RECOMMENDATION

PATRICIA A. SULLIVAN, United States Magistrate Judge

Since October 12, 2018Jaintiff Deaven E. Tucker, Sr., has been incarcerated in
Connecticut, where he is serving multiple life sentences imposed by the Jededaf Island.
OnMay 12, 2017hefiled apro se Sections1983/198%ivil rights Complaint(*Complaint”)
pertaining to events that occurred when he weargerated at the Rhode Islafdult
Correctional Institutions (“ACI”)together with a motion for leave to proceedorma pauperis
(“IFP™). ECF Nos. 1, 2. Based on my review of the application and supporting documents,
including the prisoner trust fund account statement filed on July 14, 2017 (ECF No. 4),
conclude thaPlaintiff has satisfied the requirements of 28 U.S.C. § 1915(a)(2). Accordingly, his
IFP motion will be granted if the case survives screening. However, becausérét the

applicationand Plaintiff's statuss aprisoner this case is subject to preliminary samgng under

28 U.S.C. 8§ 1915(e)(2)(B) and 1915A(b).



Based on my review of the operative pleadfindind that variousf the claims are
tainted by an array of legal deficiencies;ludingthe preclusive effect of the doctrineres

judicata, as well as the principles articulated in Will v. MiganDep’t of State Police491 U.S.

58, 71 (1989), and Heck v. Humphrey, 512 U.S. 477, 478, 486-87 (1994). However, this report

and recommendation is focusedtbe overarching and fatal flathhatrequires the defenesti@t
of all of theclaims— that theyare barred by the applicald&atute of limitations Because the
allegations leave no doubt theateryclaim accruedsix or more years prior to the filing of the
Complaintandthat the‘temporal hurdleif] both apparent and insurmountgbléohnson v.
Rodriguez, 943 F.2d 104, 108 (1st Cir. 1991), | recommend that the Contygldismissedas
frivolous andfor failure to state a claim pursuant28 U.S.C. § 1915(e)(2)(B)(i) & (ii))Because
| find the Complaint to be frivolous, | do not recommend that Plaintiff be afforded leave t
amend.
I BACKGROUND

Plaintiff’'s handwritten seventythree page, one-hundred paragraph pleading arises under
42 U.S.C. 88 1983and1985. tis based omallegedviolationsof theFirst, Fourth, Sixth, Eighth
and Fourteenth Amendments of the United States Constitution. ECF No. & §§AB100.
As defendantghe captiomames twentyour officials ofRhode Island Department of
Corrections (“RIDOC”) two state prosecutors, a Pawtucket police detective, an official of the
Rhode Island Department of &pal Investigations Unit, and a United States Marshatll,

twenty-nine defendants afisted. ECF No. 1 1 4-35. In the section of the pleadindeshtit

I Because Plaintiff ipro se, | have employed Aberal construction ofiis filing. SeeHughes v. Rowe449 U.S. 5, 9
(1980);Haines v. Kerner404 U.S. 519, 5201 (1972);Instituto de Educacion Universal Corp. v. U.S. Dep't of
Educ, 209 F.3d 18, 23 (1st Cir. 2000).




“Parties,” thirtytwo defendants arndentified All individual defendants areamed in bothheir
individual and official capacitie$.

The Complaint’'s§ 1983allegations are focused ¢wst good time credit resulting from
trumpedup drug chargem 2001 and 2005; on pretrial and meatencingonditions of
confinementt the AC| includingthe allegedly unconstitutional infliction of retaliatory
administrative and psychiatrsegregation durinBlaintiff’'s detentionfrom Decembef006 until
May 2010; and on administrative segregation and the loss of prop#myimmediate aftermath
of sentencing during the period from 2007 until June 2@Aintiff's § 1985 claim is based on
the factual allegatiothat RIDOCofficials conspired with police and a prosecutmsteal his
legal materials and notés use in connectiowith the prosecution that culminated in thial at

which Plaintiff was found guiltypy a juryon March16, 2010.SeeState v. Tuckerl11l A.3d

376, 378 (R.l. 2015)The Complaintassertshat thisconspiracy was for the purpose of
depriving him of access to the couatsdto retaliatefor the filing of grievances Without
explaining the factual basis for the allegation, he claims that the conspwatersnotivated by
“genderbasd” discriminatory animy€ECF No. 1 § 97, although the pleadalgocontains a

singlereference to the use of a racial epithetApril 21, 2009, by a RIDOC official in response

2 As the @mplaint was screened, the Court noted inconsistencies between theadefdisted in the captipthose
referencedn section of the @mplaint labelled “Parties@ndthose who are the subject of factual allegations. For
example, RIDOC is not listed in the caption but is described in paragbagh&“defendant,” while Warden James
Weeden is listed in the caption,this name does not seem to be mentioned in the tweméypages of facts.
Despite these observations, to cabin judicial resources, the diduart invest the time required to ascertain
whether Plaintiff has stated a claim as to each of the tweéng(or thirty-two) nameddefendants If the Court
rejects my recommendation that the enioemplaint is timebarred, this exercise should be compldiefbre
Plaintiff’'s IFP motion is granted and service of process on each defdsdiaitiated at public expens&f.

Uzamere v. United StateNo. CA 13505 S, 2013 WL 5781216, at *15 (D.R.I. Oct. 25, 20a#)d, No. 13-2454
(1stCir. Apr. 11, 2014)Ynamingdefendants against whom there is no claim and seeking public funds talearve
is malicious andiexatiou$. As notedinfra, Plaintiff was advised of this deficiency by the Court’s decision in
Tucker v Bailey, C.A. No. 1262-S, 2013 WL 139908, at *2 (D.R.I. Jan. 10, 2013), but failed to cure it.
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to Plaintiff's request to call his attorney after he was placed in a “labgg§chiatric celf ECF
No.1 Y 68.

The last event recited in ti@mplaint occurred on June 21, 2010, which is aleegén
yearsbeforeit wasfiledon May 12, 2017. ECF No. 1 1 97. While not mentioned in the
Complaint,Plaintiff's onthe-public-ecorc filing in another civil casestablisheshat, soon
afterthe last event mentioned in the Complaint, on October 12, B@®as transferred to a

prison in another state. Tucker v. Wall, C.A. No.4O6ML (D.R.l.), ECF No. 105 at 2. Thisis

confirmed by theCourt's Text Order of December 14, 201 that casewhichindicates
Plaintiff's change of addresacceptedy the Aerk of Court,from the ACI to aprison in
Connecticut. Since then, Connecticut hersaired Plaintiff's addresf record in this Court,
including for purposes of this case. $apublic record confirm theComplaint’s allegations
thatall operative event;m Rhode Islandeasedrior to October 12, 2010, whéHaintiff was
transferred to Conméicut where he remains incarcerated.

The 2015 published opinion Plaintiff's criminal caserovides additional pertinent

background regardinpetiming of operative eventsState v. Tuckerl1l A.3dat 378-83.

According to the Rhode Island Supreme Court’s decision, in September 2006, Plaih&ff a
group of friends travelled to Florida wrePlaintiff instructed one friend to murder anothgt.
at 379. After the killing, Plaintiff returned to Rhode Island with three frieindtuding tvo
womenwith whom he was involved romanticallyd. at 379-80. By November 200Blaintiff

had ceased to trust one of the two women; after they robbed a bank together (withlathers)

3 SeeMurphy v. Cent. Falls Det. Facility CorgNo.C.A. 14203 S, 2015 WL 1969178, at 182 (D.R.I. Apr. 30,
2015)(quotingKowalski v. Gagne914 F.2d 299, 305 (1st Cir. 199@Q)lt is well-accepted that federal courts may
take judicial notice of proceedings in other courts if those proceedingsdiavarnce to the matterstand.”));
Burgess v. Ebay, IncCivil Action No.11-10334RGS, 2011 WL 841269, at *1 (D. Mass. Mar. 8, 20(liblic
record, including published decision in prisoner’s criminal case, @ersi at screening).
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murdered her, execution style, on November 21, 20@6at 378-79.Next hetried to persuade
his half-brother and a colleague to kill another of the bank roblekrsAfter he was arrested
and detained at the ACI beginning in December 2006, dé@igisits with his surviving
womantfriend (later wife) he tried to persuade her to kill both his Halbther and the female
murder victim’s mother.d. at 379-83. Following a lengthy jury trialpn March 16, 2010,
Plaintiff wasfound guilty of eleven offenses, including murder; on May 10, 201Qyde
sentence to three consecutive life sentencpkis an additional thirty-five consecutive non-
paroleable yearsld. at 378. On April 2, 2015he Superior Court’s judgment was affirmed.
at 390. A postonviction relief proceeding isow pending in the Providence County Superior

Court. SeeTucker v. State, PM-2017-2632 (R.l. Super. Ct. filed May 26, 2017).

In addition tohis criminal case and the relatgdst-conviction proceedinlaintiff has
filed two civil cases that are pertindntthe screening of éhinstaniComplaint.

First, on November 1, 200R)aintiff initiated Tucker v. Wall, C.A. No. 07-406ML

(D.R.1.) ("Tucker 2007). This case nantemanyof the samelefendantsvho aresued in the
Complaint; itchallengedPlaintiff's conditions of confinement, post-convictiblmm April 2005
through June 2006, and pretrial from December 2006 thrGetiber2007. Theseclaimsare
based orimitations on access to the Coand counselretaliation and administrative
confinement while a pretrial detainee, as well as investigand disciplinary proceedings for

narcotics trafficking while @ACI prisoner in 2005 and 2006. Tucker v. Wall, No. CA 07-406

ML, 2010 WL 322155, at *2-14 (D.R.1. Jan. 27, 2018fter threeyears ofvery active

litigation, many of the claims and defendamtsTucker 2007Avere dismisedon the meritdor



failure to state a claipwhile summary judgment was entered against Plaintiff as to others;
ultimately, on August 62012, theemaining claims againgiie remainingtwo defendantswere
dismissedy the Court with prejudice. Tucker 2007, ECF No. 16®any of the claimshat
weredisposed of with prejudice in Tucker 2007 reappear in the first portion of the Complaint.

Compare ECF No. 1 ¥B-54, with Tucker 2007ECF No 1 at 5-11.

While Tucker 2004vas still pendingon February 1, 2012, Plaintiff filed the second

caseTucker v. Bailey C.A. No. 12-623D.R.1.) (“Tucker 2012). Other than the 2001 and

2005 allegations referenced in paragraphs 37 through 40 of the current pleading, Tucker 2012
largely a mirror image of th@omplaint® After Plaintiff allowedTucker 2012 to languisior
eight monthsin particulartaking noactionto serve any of the nineteen defendants, on October
10, 2012, the Court ordered him to show cause why the case should not be dismissed based on
his failure to serve the pleading within 120 days, as then required by Fed. R. Civ..P. 4(m)
Tucker 2012, ECF No. 2.

Based orPlaintiff's resporseto the show cause order, the Cqumdceeded to screiem

the2012 complaint and held it to be deficieffiucker v. Bailey C.A. No. 12-62-S, 2013 WL

139908, at *1 (D.R.I. Jan. 10, 2013jirst, the Court identified inconsistencies regarding the list

of defendants named in the caption, the list of defendemed as “Parties,” aride defendants

4 SeeTucker v. Wall, C.A. No. 07406 ML, 2010 WL 322155 (D.R.I. Jan. 27, 2010) (adopting three =aadt
recommendationgrantng motions to dismiss and for summary judgmdisposing of all claims and all defendants
except for claims against two defendants based ongrdétainment and retaliatipn

5The 2007 claims that survivele motions to dismiss and motion farmmary judgment arose from Plaintiff’s
placement in administrative confinement as a pretrial detainee and his placesegregation after a weapoas
planted in his cell. Tucker v. Wal] C.A. No. 07406 ML, 2011 WL 6888482at *7-10 (D.R.l. Dec. 7, 2011)
(recommending denial of defendants’ motion for summary judgnmeapted 2011 WL 6888527 (D.R.l. Dec. 29,
2011) Thesetwo claims both of which were dismissed with prejudice in April 20412 echoed by what appear to
be identical claims in the instant Complai@CF No. 1 19 45, 490.

6 While Tucker 201Xoes not reference 42 U.S.C. § 1985, factually it describes the same corsgivaen
RIDOC and police and prosecutors, including the same solitary refeceagadial epithet in paragraph 50ucker
2012 ECF No. 1 11 4600, 63.



who are described in fact allegations linked to specific legal claathef which is contrary to

the requirements of Fed. R. Civ. P. 8(a)(2) and DRI LR CYbxaTucker 2012, 2013 WL
139908.at*2. Relatedly, the Court held that, “[w]hen [Tucker does link a particular allegation
to a specific defendant], the reference is often vague and identifies the way theiclaies his
constitutional rights only igeneral terms.”ld. Second, the Court held that all of the claims
against RIDOC and the state defendants for damages in their official capauitst be

dismissed pursuant Will v. MichiganDep't of State Police491 U.S. 58, 71 (1989 ucker

2012, 2013 WL 139908, at *3. Third, in light of the clear relationship between the claims of a
conspiracy to undermine the integrity of the criminal prosecution, which polgasahil the
validity of the criminal conviction and the length of the sentence, the Court held thathall

claims must be dismissed pursuantexk v. Humphrey, 512 U.S. 477, 478, 486-87 (1994).

Tucker 2012, 2013 WL 139908, at *3. Based on these holdings, the Court ordered Plaintiff to
file an amended complaimtithin thirty dayscuring the deficiencie@vith specific instructions
regarding content and format) and to serve it on the defendants properly nahiedmty days
after that. Id., at *3-4.

Plaintiff failed to comply with any of the Court’s directivelSour months late on April
25, 2013, the Court issued a second show cause to which Plaintiff responded with excuses that
the Court did not credit. Tucker 2012, ECF No. 11 at(fnding Tucker’s “statement lacks
credence”) Based on Plaintiff's nonempliance with therder of January 10, 201@equiring
thefiling of a complaint purged of the legal deficiencies identified in the screenirgyaheand
servel within sixty days, on June 6, 2013, the Court ruled: “Tucker's Complaint is hereby

DISMISSED without prejudie.” Id. at 4. Throughout the period when the 2012 compleast



pending (from February 2012 until June 2013, or a total of sixteen moihtha} never served
on any defendant

Plaintiff made two unsuccessful attempts to revive the 2012 case. On March 27, 2014,
the Court denied hirst motion to reopen, holding that, “Tucker’s original Complaint was
dismissed and the case closed,” and that, “the Court is not persuaded by Tuakeris fer his

noncompliance.”_Tucker v. Bailey, C.A. No. 12-62 S, 2014 WL 1285131, at *2-3 (D.R.l. Mar.

27, 2014). In so doing, the Coadmmented that, “he isde to file a new complaint.id. at *3.
In rejecting the second motion to reopen on September 23, 2016, the Court observed that
Plaintiff's arguments “are Wetrod and have been rejected by the Court,” and rejected them
again for the same reasonBucker 2012, ECF No. 25 at 1-2. i$lorderalsocloses withthe
commenthat,“[i] f Plaintiff wants to pursue his claims, he must do so by commencing a new
actionand filing a new complaint.’ld. at 2-3.

Eight months later, Plaintiff filed énComplaintjnitiating thiscase. As far athe Court
can discernin drafting it, Plaintiff made no effort to address any of the deficiencies noted in

Tucker v. Bailey, C.A. No. 12-62-S, 2013 WL 139908, at *2-4 (D.R.I. Jan. 10, 2013).

Therefore, all of them remain as reasthva&it should be dismissed.
. STANDARD OF REVIEW

The legal standard for dismissing a complaint for failure to state a claim puts&n
1915€)(2 and 1915A is the same used when ruling on a Fed. R. Civ. P. 12(b)(6) motion to

dismiss. Hodge v. Murphy, 808 F. Supp. 2d 405, 408 (D.R.I. 2011). To survive a motion to

dismiss, a complaint must contain sufficient factual allegationstéde’ a clem to reliefthat is

plausible on its face.’Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotBell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007)). In ruling on a Fed. R. Civ. P. 12(b)(6) motion to dismiss,



a court assumes the truth of all of thdlwseaded facts in the complaint and draws all

reasonable inferences in favor of the plaintiff. Roman-Oliveras v.HfeR. PoweAuth., 655

F.3d 43, 45 (1st Cir. 2011). While the court generally must consider only the content within the
four corners of the pleading under revieyt] Here is, however, a narrow exceptionfor.

official public records,” among other matters. Flood v. Mept of Corr, No. 1:11ev-270-

DBH, 2012 WL 5389533, at *2 (D. Me. Aug. 24, 2012), adopted, No. C\I1D0270-NT, 2012
WL 5389529 (D. Me. Nov. 2, 2012A viable complainimust also satisfifed. R. Civ. P8(a),
which requires a plaintiff to include “a short and plain statement of the grounds for tiie cour
jurisdiction . . . and of thelaim showing that the pleader is entitled to relief

When apro se prisoner complaint fails to state a claim, the First Circuit has cautioned
againstsua sponte dismissal with prejudice “without affording plaintiff notice and an opportunity
to be heard.”Street v. Fair918 F.2d 269, 272 (1st Cir. 199@k( curian). Instead, district
courts are advised to give plaintiffs “some form of notice and an opportaratye the

deficiencies in the complaint.Brown v. Rhode Island, 511 F. App’x 4, 5 (1st Cir. 2038 (

curiam) (vacating dismissal und€g 1915(e) and 1915AHowever, ifthe complaint is
“patently meritless and beyond all hope of redemptiarshould be dismissed as frivolous
withoutleave to amendld. at5, 7.
Although the statute of limitations is generally an affirmative defense, it is wididse
thatthe Courtmayraiseit sua sponte whenscreening a prisoner’complaint under 8§ 1915(e)(2).
It is also clear thaa complaint should be dismissed as frivolous if the “temporal husjlledth
apparent and insurmountable.” Johnson, 943 F.2d atSif&:t vVose 936 F.2d 38, 39 (1st
Cir. 1991) per curiam (“a complaint which states a claim that appears to have expired under the

applicable statute of limitations may be dismissed as frivolous” under trensaggrovision of



8 1915);_Rodriguez v. Providence Police Dep’t, C.A. No. 08-003-S, 2009 WL 2059080, at *1-2

(D.R.I. June 23, 2009klaims offalse arrest and excessive force brought almost a year after
running ofthreeyear statute of limitations dismissed at screening assned)
1.  LAW AND ANALYSIS

The length of the statute of limitations applicable to civil rights claims arising ugder 8§
1983 and 1985 is borrowed from the law of the state in which the cause of actiorvdadisee

v. Kato, 549 U.S. 384, 387-88 (2008&eRodriguez-Garcia v. Munigality of Caguas354 F.3d

91, 96 (1st Cir. 2004)%ections1981, 1983, and 1985 borrow the forum state’s statute of
limitations for personal injury claini§. For Rhode Island civil rights cases, the applicable
limitation period is borrowed from ther#e-year limit for personal injury claims in R.I. Gen.

Laws § 91-14. See, e.q.Lebron v. Naylor, No. CA 12-688-ML, 2012 WL 6600296, at *5 n.4

(D.R.1. Dec. 17, 2012) (Rhode Island’s general personal injury freaestatute of limitations

applies in agons brought under 42 U.S.C. § 198B33cedra v. Donald W. Wyatt Det. Facility

334 F. Supp. 2d 114, 127 n.7 (D.R.1. 2004) (Rhode Island’s three year statute of limitations for
personal injury actions applies to civil rights claims under 42 U.S.C. 88 1981 and 1983); Boyd v.

R.I. Dep’t of Corrs, 160 F. Supp. 2d 213, 219-20 (D.R.I. 2001) (Eighth Amendment claims

under § 1983 subject to thrgear statute of limitatics).

By contrastthe accrual date of a § 1983 cause of action is a question of fedetiahtaw
is not resolved by reference to state laWallace 549 U.Sat 387-88. Underfederal common
law principles,courts applythe standard rule that [accrual occurs] when the plaintiff has ‘a
complete and present cause of action,” that is, when “the plaintiff can filarsibbtain relief.”

Id. (citing Bay Area Laundry &Dry Cleaning Pension Trust Fund v. Ferbar CorCaf, 522

U.S. 192, 201 (1997)). Thus, thause of action for each invasionaoplaintiff's interest arises

10



at the time otheinvasion, and the applicable statute of limitations begins to run from that point.

Kadar Corp. v. Milbury, 549 F.2d 230, 234(ZLir.1977). For civil conspiracyclaims,the

injuries and damages flow from the overt acts and not from “the mere continuance of a

conspiracy.” Id. (quoting Hoffman vHalden 268 F.2d 280, 303 (9th Cir. 1959)).

Here, Plaintiffcould have filed suit as soon as each eveatlefjedly wrongfutonduct
andillegal condition of confinemendccurredso thethreeyearstatute of limitations would
normally commence to run from those moments beginning in 2001 until the last everg in Ju
2010. SeeWallace 549 U.S. at 388In any event, tthe latest, Plaintiff £laims and potential
claims arising from his treatment at the ACI by RIDOC and other state officiatgisilhave
accrued prior to his transfer from Rhode Island to incarceration in ConnecticutaiyeOt2,
2010, which iver six years before the filing of tlkmplaint in this case. Therefore, unless
the threeyearstatute of limitations is somehow tolled, its effect is insurmountablé¢hend
Complaint must be dismissed.

For the applicable tolling rules, the Supreme Court directs adjudicetoksto state law,
as it did for the length dhestatute of limitations Seeid at394. In Rhode Islandt, is longheld
thatthe running of the statute of limitations is tolled by the filing of a complaint, proviged
the plaintiff must “move with due diligence in seeking to bringdékendant before the court

and subjecting him tis jurisdiction.” Prudential Inv. Corp..\Porcarg341 A.2d 720, 721 (R.I.

1975);seeHail v. Spencer, 1 R.I. 17, 19 (1835). Thus, tolling based on the filing of a complaint

is permissible only if “service is made within a reasonable time subsequenfitmghef the

complaint.” Prudential Inv. Corp., 341 A.2t721. As amendedn 1995, the Rhode Island rule

applicable at the time of the filing of the Complaint puts a further gloss on svteateasonable

time,” requiiing service within 120 days after the filing of the complaint. 8Jper. R. Civ. P.
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4(1) & 1995 Comnittee Notes (“this amendment requiie that service be effected within 120
days after commencement of the action, absent a showing of good causewdawsas not
made within that peridgl

Here,Tucker 2007 appears to have béerely filed and served; therefqgné would toll
the statute of limitationapplicable tahe 2005 through 200¢laims asserted in it. The problem
is that all of the claims made Trucker 200Avere resolved adverseto Plaintiff, culminating in
the dismissal with prejudice afhat remainedn August 2012. Accordinglyp the extent that
the Complaint is asserting the same claims against the dafeadantss inTucker 2007they
are barred byesjudicata andare subject to dismiakwith prejudice fofailure to state a claim

andbecause thegre frivolous. _Benbow v. Wall, C.A. No. 13-757 S, 2014 WL 652354, at *1

(D.R.I. Feb. 19, 2014doctrine ofresjudicata arising fromfinal judgment on merits precludes
party fromrelitigating claims that were or could have been raised in prior actiomny event,
if some claim from the time periddom 2005 to 2007 somehow survived the dismissal of
Tucker 2007 with prejudice in August 2012, that is still over four years bfei@omplaint
was filed, so the thregear statute of limitations still operates as a bar.

Nor can Plaintiff rely on the filing of Tucker 2012. As noted, Rhode Id@ndequires
timely servicgwithin 120 dayspf the filing ofa complaint in order fat to toll the applicable

statute of limitations.Prudential Inv. Corp., 341 A.2at 721. As this Court held and twice

reaffirmed in denyindpPlaintiff's motions to reopen, Plaintiff failed in this fundamental duty of a

complainant._Tucker v. Bailey, C.A. No. 12-62-S, 2013 WL 139908, at *1 (D.R.I. Jan. 10,

2013) Tucker 2012 Case, ECF No. 11 at 4. Accordingly/fithmg of Tucker2012 didnot toll

the running of the thregear statute of limitations.

” The Court'stwice-statedobservation that Plaintiff remained free to file a new action does nothifeoinclusion.
Thiscommentwasa truismandnota holdingbased on gemporallyfocused analysis of Plaintiff's clainis light of

12



Also unavailing is the argument theaty claims that may be subject to dismissal pursuant

to Heck v. Humphrey are tolled as long as the postiction relief petition attacking the

underlying conviction remains pending§ee512 U.S.at487. This somewhat esotengssuewas

resolvedby the Supreme Court Wallace v. Katowhich holds thatthe statite of limitations

upona 8 1983 claim seeking damages for a false atrestvhere the arrest is followed by
criminal proceedings, begins to run at the time the claimant becomes detain@shipiaréegal
process.”549 U.Sat 397. In so holding, the Supreme Court focused on the prejudice to
defendants if limitations are tolled urgbme unknown time in the future when the conviction
might bevacated:

It would hardly be desirable to place thesgtion of tollingvel non in this

jurisprudential limbo, leaving it to be determined by those later events, and then

pronouncing it retroactively. Defendants need to be on notice to preserve beyond

the normal limitations period evidence that will be rezktbr their defense; and a

statute that becomes retroactively extended, by the action of the plaintiff in

crafting a convictiorimpugning cause of action, is hardly a statute of repose.

Id. at 394-95.

Finally, Plaintiff's incarceration does not toll the running of the statute of limitations.
Lacedra334 F. Supp. 2d at 127 n.7 (Rhode Island’s tlyesse-statute of limitations for personal
injury actions applies to civil rights claims under 42 U.S.C. 88 1981 andal2B8 not tolled
during period ofncarceration) And @ far as the Cours able todivine, no other equitable

exceptionsarguably would applyo the circumstances of this ComplaifiRivers v. Am.

Commerce Ins. Co., 836 A. 2d 200, 204 (R.l. 2003) (statutes of limitations tolled only in

“narrowly ciracumscribed factual situations .based on clety defined public policy and equity

concerns,” such as legal disabilitgge Flemon v. Mass. Att'YGen, Civil Action No. 13-11518-

the applicable statute of limitation®Nor would it have been appropriate for the Court to engage in such an
analytical exercise without notice to the unserved defendants who hewsdoeen seriously prejudiced by such a
ruling.
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RWZ, 2013 WL 3732880, at *4 (D. Mass. July 12, 2013) (witlbasis to find equitable tolling
for any claims, they are deemedie time barred and “frivololls Rather if anything,this case
illustrates the need for statutes of limitations to “promote certainty and fiaatikyavoid stale
claims” Rivers 836 A. 2d at 204, — if permitted to proceed, each of the twenty-mirtbiity-
two) defendants would be forced to defend claims arising from events that occurredrbetw
sevenand sixteen years ago.

With Plaintiff's claims so clearly stale andith Plaintiff's transfer to Connecticut
guashingeventhe hypothetical possibility opost-2010events tlat might alter the outcome, this
report and recommendation has analyzedhe many other flaws that should stop some or all of
these claims at screeninggluding resjudicata andthe uncureddeficits identifed by the Court
in Tucker 2012. And these are not the Complaint’s only failingsitustrate with a single
examplethe Complaint appears tail plausibly topleadthat the actions of the alleged
conspratorswere “propelled by some racial, or perhaps otherwise-blased, invidiously

discriminatory animu$ which is required for a viable § 198&im. Veale v. Griffin 215 F.3d

1313, *1 (1st Cir. 2000) (unpublished table decision). Instdaalefocused on the temporal
deficiency that unambiguously taints the entirety of the Compl&ased orthe “apparent and
insurmountable’shortfall separating the latest possible bar date established by the statute of
limitations from the date of the filing of this Complaidghnson, 943 F.2at 108 | recommend

that itbe dismisseds frivolous and for failure to state a claiidieves v. McSweeney41 F.3d

46, 52-57 (1st Cir. 2001) (“ripe civil rights suit . . . left to rot” is barred by operatiomitstof
limitations; entry of judgment affirmed).

V. CONCLUSION
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Based on the foregoingrecommend that 8hCourtdismissPlaintiff’'s Complaint(ECF
No. 1)with prejudice based on the applicable statute of limitations. Becau€erth@aint is
subjectto dismissall furtherrecommend that his motion togeeedn forma pauperis (ECF No.
2) be denied as mooGee28 U.S.C. 88 1915(e)(@)(i) & (i), 1915A. In light of the staleness
of the claims and the unambiguity of the bar of the applicable statute of limstatimeommend
that the Court find that thedinplaint isfrivolous in that it is‘patently meritless and beyond all
hope of redemption”; accordity, | do not recommend that Plaintiff be afforded thirty days to
amend pursuant rown, 511 F. Appx at5, 7.

Any objection to this report and recommendatiaunst be specific anchust be served
and filed with the Clerk of the Court within fourteen (tdlys afteits service on the objecting
party. SeeFed. R. Civ. P. 72(b)(2); DRI LR Cv 72¢railure to file specific objections in a
timely manner constitutes waivef the right to review by the district judge and the right to

appeal the Court’s dectsi. SeeUnited States v. Lugo Guerrera24 F.3d 5, 14 (1st Cir. 2008

Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1st Cir. 1980).

[s/ Patricia A. Sullivan
PATRICIA A. SULLIVAN
United States Magistrate Judge
Septembe6, 2017
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