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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

)
RICKIE PATTON; and )
CATHLEEN MARQUARDT, )
)
Plaintiffs, ) C.A No. 17-259 WES
)

V. )
)
BARRY JOHNSON and STEVEN JOHNSON, )
individually and as LAW OFFICES )

OF STEVEN M. JOHNSON, P.C. )
d/b/a THE JOHNSON LAW FIRM, )
)
Defendants. )
)

VEMORANDUM AND ORDER
WILLIAM E. SMITH, Chief Judge.

Before the Court is Defendant Barry Johnson’s Motion to Stay
and Compel Arbitration (ECF No. 11). Magistrate Judge Patricia A.
Sullivan filed a Report and Recommendation (“R&R”) (ECF No. 20),
recommending that the Motion be denied. Defendant filed a timely
Objection to the R&R (ECF No. 30) .1 The Court accepts the R&R and
denies Defendant’s Motion.

As Defendant acknowledges, “[T]he First Circuitin Powershare

held that a motion to stay pending an arbitration was non -

dispositive.” (Obj. 6 (citing Powershare, Inc. v. Syntel, Inc. :
597 F.3d 10, 14 (1st Cir. 2010)) ) On review of a magistrate

1 After filing his initial objection (ECF No. 29), Defendant
filed a corrected version (ECF No. 30) . T he Court addresses the

latter for purposes of this Memorandum and Order.
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judge’s decision on a nondispositive motion, the Court “ set[s]
aside the order” only “if it ‘is clearly erroneous or is contrary

to law.” Powershare , 597 F.3d at 14 (quoting Fed. R. Civ. P.

72(a)). “Thismeansthat[l] mustaccept both the trier’'s findings
of fact and the conclusions drawn therefrom unless, after
scrutinizing the entire record, [l] ‘form a strong, unyielding

belief that a mistake has been made.” Phinney v. Wentworth

Douglas Hosp., 199 F.3d 1, 4 (1st Cir. 1999) (quoting Cumpiano v.

Banco Santander P.R., 902 F.2d 148, 152 (1st Cir. 1990)).

Although Defendant’s objections are quite specific, they do
not convey the necessary “strong, unyielding belief” that
Magistrate Judge Sullivan clearly erred. For that reason, the

Court adopts the well-supported R&R in full.

Accordingly  , this Court ACCEPTS the R&R (ECF No. 20) and
adopts its reasoning and recommendations. Defendant’s Motion to
Stay and Compel Arbitration (ECF No. 11) is DENIED.

IT 1S SO ORDERED.

W,

William E. Smith
Chief Judge
Date: August 2, 2018




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

RICKIE PATTON and CATHLEEN
MARQUARDT,
Plaintiffs,
V. : C.A. No. 17-250/ES
BARRY JOHNSON, STEVEN JOHNSON,
LAW OFFICES OF STEVEN M. ;
JOHNSON, P.C., d/b/2OHNSON LAW
FIRM,
Defendants.
REPORT AND RECOMMENDATION
PATRICIA A. SULLIVAN, United States Magistrate Judge.
Pending before the Court is the motion of defendant, attorney Barry Jotmstay, this
legal malpractice case and to compeltaation pursuant to the Federal Arbitration Act, 9 U.S.C.
88 1,et seg. ECF No. 11.Also named as defendants are the law fomwhich Barry Johnson
worked, Law Offices of Steven M. Johnson, P.C.,al#teé Johnson Law Firm, together with its
principal, Steven M. Johnson (collectively, “JLF”). Only Barry Johnson, who apparemity i
related toattorney Steven M. Johnsgiresss the motion to compel arbitratidn.
In their complaint, [aintiffs Rickie Patbn and his wife, Cathleen Marquardt, have sued
JLF and Barry Johnson, a Texas attorney who worked forfdLkggal malpracticéamong

other torts), which Patton and Marquattitim wascommitted in the course of defendants’

represerdtion ofthen? in litigating and settling Pattos claim inin re Kugel MeshHernia Patch

1 To avoid confusion between the movant and JLF, the law firm that was jpisyem | referto the movant as
“Barry Johnson.”

2Beyond the scope of this report and recommendation is whether Margaardter client of JLF or Barry
Johnson. Because | find that JaRd Barry Johnson ab®und bythefinal and binding determination ofJAMS
Arbitrator that Patton did not agree to arbitration, there is no need to conkiEteemnshés boundby the arbitration
clauses in the ARASeeZinante v. Drive Elec., LLC582F. Appx 368,36971 (5th Cir. 2014) (performing




Products Liability LitigationMDL Docket07- 1842-ML (D.R.1.). Barry Johns@eeks to

enforce aset ofarbitrationclausescontained in the Attorney Representation Agreement (“ARA”)
(ECF No. 1-1 at 18) executed in April 2007 by Patton (but not his wife) and JLF. ECF No. 1-1
at 1811 1618. Barry Johnson did not sign the 2@KRA; his contractual relationship is with
JLFanddid not begin until February 20, 2013, whessignedan employment agreemeht.
Nevertheless, Barry Johnson seeks to enforce (against Patton and Marquardt)ht BRe t
which states that any dispute regarding the “interpretation, performance, ohn bfghis Fee
Agreementjncludinganyclaim of legalmalpractice . . shall be resolved by final and binding
arbitration conducted in Fort Worth, Texas and administered by Judicial Arbitration a
Mediation Service (JAMS).” ECF No. 1-1 at 18 § 17. JLF has not joined, nor does it oppose,
the motion.

For the reasons that follow, | recommend that the motion to compel arbitration be denied.

BACKGROUND

In April 2007,Pattonand JLFsigned the ARAvhereby Pattonengag@dJLF to represent
him on a contingent fee bagis connection with higKugel Meshclaim. ECF No. 1-1 at 18 | 1-
4. The ARA provideshat it is tobe construed pursuant to the law of Texas.J 10. Its
severability clause makesear that the unenforceability of any provistwes not affect the

other provisions.ld. The ARAreflects Pattors agreement that JLF might employ associate

analysis whethewife who did not sign is bound by arbitration agreement formed by husbbmaly event, at the
hearing Barry Johnson’s counsel conceded that non-party to the ARAMarquardtis notbound byits
arbitration clauses.

3 Barry Johnson's brieftateghat he had atemployment agreement” with JLF, but the citation directs the Court to
an agreement between JLF and a different attorney (John Pe&G6#i No. 111 at 3. However, in a recent opinion
issued by the United States District Court for the Northern District of Téh@spurt included the finding that, in
February 2013, Barry Johnson signed an “employment contract . . . bylife employed Barry to work as an
associate counsel to assist with hernia mesh litigatidatinson v. Pattqi3:17-cv-01924M, slip op. at 2 (N.D.

Tex. Feb. 22, 2018) (docketed in this case at ECF Nd).17
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counsel at its expense and in its discretion to appear or undertake to represenid®&ttbh.
While plaintiffs and JLF disagree on the precise sequence of events, it aihyaed&ratton (bt

not Marquardy signedthe ARA eitherimmediately prior to or during their only meeting with
attorney Steven M. Johnson, who signed the ARA on behalf of SEEECF Ncs. 15-21 4, 15-
311 34, 16-21Y 45. The ARA isa form prepared by JLF,ithi termsset out insixteen
numberectlause (exclusive of the arbitration clauses) dimgs at the foot of the document for
dates and signatures of “CLIENT” and “ON BEHALF OF FIRM.” These line® signed and
dated by Patton and by JLF indicating the formation ottmgract to engage JLEECF No. 1-1
at 18. The parties do not dispute that these sixteen clauses of the ARA constitdie@ bi
engagement agreement.

The ARA's threearbitrationclause are paragraphs 16, 17 and BEXCF No. 11 at 181
16-18. They address arbitratioexclusively including venueselection(Fort Worth, Texas).
None of the other provisions of the ARA makes any reference to arbitration or to foamtmosel
for litigation or arbitrationof disputes.Collectively, hethree arbitration clausgsovide:

Q) The client has been advised “of the advantages and disadvant#iges of

use ofarbitratiorf and has had an opportunity to seek advice from
independent counsel;

(2) Based on this advice, the parties agree that “any digpigiag from the

interpretation, performancer breach of this Fee Agreement, including
any claim of lgal malpractice, . . . shall be resolved by fiaadbinding
arbitrationconducted in Fort Worth, Texas aadministeredy Judicial
Arbitration and Médiation Service(JAMS)”; and

3) “[JJudgment upon any award rendered by the arbitrator in such

proceedings may be entered by any state or federal court with jurisdiction

over the matter.”

Id. 11 1618.



These three clausare configured differentlfrom the other provisions in the AR#rm

in that eaclends withthe following: ***(CLIENT INITIAL HERE X.” Id.

(bold in original). However, mne of thethree issigned oiinitialed in the space followinghe
clause Both Patton and Marquardave averred thaturing their brief meeting with attorney
Steven M. Johnson, he did not mention the arbitratiansesdid not advise them regarding
arbitration and did not ask or suggest that Patton signt@a anyof the arbitratiorclauss.

ECF Nos. 15-7] 5 15-31 4 As a result, oly the foot of the document reflects Patson’
signature.ECF No. 1-1 at 18. Patton has averred that he never believed or understbed that
agreed to arbitration or that he was waiving his right to a jury trial. ECF Nof¥5s2eECF
No. 15-31 4(Marquardtalsoavers that Steven M. Johnson did not revilegarbitration
language ojury trial waiver duringthe meeting at whictthe ARA wassigned). Steven M.
Johnsors affidavit states that he met wilatton and Marquardt at the commencement of the
engagementoon after Patton returned the ARA, sigagtthe footbut not on the lines following
the arbitration clauses; by silent¢es affidavit confirms that he did not advise them of the
advantages amdisadvantages of arbitration and he did not ask them to initial the arbitration
clauses. ECF No. 169/ 36.

After Pattonis Kugel Meshcasewas filed, it was transferreldy the Multidistrict Paneio
the District of Rhode Island. In August 2052RIode Island attorney, John Deaterecuted an
agreement with JLF to perform legal servigesonnection with faintiff Pattoris Kugel Mesh
case. Soon after, in November 2012, this Court granted a motion to strike an expert report
pertinent to the Pattarase, which adversely impacted #sttlementthe subsequent

management of the case was fraught with conflRiaintiff Pattorappears to blame JLF and



Barry Johnson who became involved in 204Bile JLF blames Deaton;ihallegedegal
malpracticds the basis fothe claimin the instant caseECF No. 1-1 at 11.

After malpracticditigation was threatenedn April 2016, Barry Johnson sued Patton and
JLF in Texas state court to compel arbitration based on the language in I 17 of th&EBRA
No. 1-1 §17. JLF brought Deaton into the case. Both P@tasident of Louisianand
Deaton challenged the Texasurt’s jurisdiction over them. Thagument was rejected by the

TexasCounty Court and, as to Deaton ofilyy the Texas Court of Appeals. Deaton v. Johnson,

No. 05-16-01221-CV, 2017 WL 2991939 (Ct. App. Tex. July 14, 2017). Barry Johnson argues
that this Texas state court proceeding resulted in the holdinthéhédtrum selection clause fh
17 of the ARA wawalid and enforceable.ECF No. 16 at 8.

Based on that “holding,” in treummerof 2016 JLF initiated a JAMS arbitration
proceedingagainst Pattom Texasin relianceon the arbitration clauses in the ARA (“2016
arbitration”). ECF No. 17-1 at 3. JAMS Arbitrator Hugh Hackney (“2016 Arbitratewd}y
appointed. Pattofand Marquardtand JLFall activelyparticipated in the arbitratidoy
submitting affidavits ECF No. 1-1 1 38Theissue presented to thelAiratorwas“whether or
not Respondent Patton agreed to the arbitration clause of The Agreement.” ECF N811-1 at
32. In his decisionhe Arbitrator focused on the language and format of the ARA, particularly
on therecitation inthe arbitrationclause that‘At torneys have advisediént of theadvantages
and disadvantages of arbitration” and that “Attorneys . . . have specificadly Glient the

opportunity to seek the advice of independent coungeél The Arbitratoralso focused othe

4 Sometime after the Texas County Court ruled againstatipon withdrev hisappeal and submitted personal
jurisdictionin Texas. ECF No. 14.

51t is difficult to discern anoldingof this scopen the Texas state court materials filed by the parflde Texas
County Court decision contains no explanation for its determinatioR,N€C 11 at 56, while the Texas Court of
Appeals considered onlygrarguments of Deaton, who was not challenging the enforceabittig afrbitration
clauses.SeeDeaton v. JohnsgiNo. 0516-01221CV, 2017 WL 2991939 (Ct. App. Tex. July 14, 2017).
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lines following the threeARA arbitrationclause, eachof which he foundvas meantto be
initialed to demonstrate Respondsrdigreement to the paragraptermdgand is blank and
devoid of any indication of affirmation.Id. at 32. He furtherfound that JLF hagrepared the
ARA, that it was executed in the presence of,Xbkt Patton signed at the foot of the ARA but
did not signor initial the lines to indicate agreement to the three arbitration clansethat
Patton was not represented by independent coahda time of executionid. After
summarizing thatthe law requires that the partiegreement to arbitrate must be clear, in
writing and the agreement must be signed by each partyXrhtator held

In this ase, Reponden{Patton]failed to agree to arbitrate any dispute arising

out of The Agreement h&gnedwith Claimants although he did agree to be

represented bglaimans. There is noontractuabgreement to arbitrate any

disputes between the parties.
Id. The Arbitratots decision issued on November 15, 208X months later, freed of the
arbitrationclausesandthe Texas venue selectidpatton filed the instant case, suing Barry
Johnson and JLin Rhode Islandor legal malpracticéamongother claimy, all in connection
with the outcome of PattosiIKugel Meshcase.

Even though Barry Johnsavas an employee of JLF and had initiated the lawsuit in the
Texas County Court that resulted in Patton being forced into the 2016 arbitration inBaxgas
Johnson was not joinead a party in th@016arbitration Therefore, he argues he is not bound
by the adverse decisiamf the Arbitrator He has persisted in his effort to force Patton into
arbitration In June 2017, he filed a second JAMS arbitration against Patton in Texas. In July
2017, he filed a new lawsuit federal court irthe Northern District of Texas, suing Patton and

seeking to compel arbitration. And in February 2018, he filed the instant motion to compel

arbitration inthis case.



Barely a week after the instamiotionwas filed, the federal court the Northern District
of Texasruled, rejecting all of Barry Johns@narguments support of his motion toompel

Patton into arbitratiom Texas and dismissing the case without prejudicdinson v. Patton

3:17¢v-01924-M, slip op. at 14 (N.D. Tex. Feb. 22, 2018) (docketed snctise at ECF No. 17
1). The Texas federaburt appears tbaveassumd that Pattorhad not entexdinto a binding
arbitration agreementith JLF when he signed the AR light of the final and binding
determination by the JAMA&rbitrator in November 2016at no agreement to arbitrate was
formed ECFNo. 17-1 at 3.Instead, District Judge Lyrsopinion focugson Barry Johnsos’
2013employment agreement with Jiio which Patton was not a party), holdihgt Patton was
not bound byanarbitrationclausein that documentyvhetrer under an agency theogydirect
benefits estoppel theory, or a third party beneficiary thelohyat 6-14.

Barry Johnson now reverts tdiamce on the ARA, arguing that, as an employee
of JLF, he is entitled to enfce the firmis ARA-basedight to arbitrate and that this
Court should vacate the decision of the 2016 Arbitila¢mause it is tainted by anror of
law based on the Arbitrat@’statement that “the law requires . . . that the agreement must
be signed by each partyECF No. 1-1 at 32.
. APPLICABLE LAW

Whether a matter is arbitrabpp@rsuant tahe Federal Arbitration Act (“FAA”)s a matter

of contrat interpretation, and contract interpretation is a matter of @wand Wireless, Inc. v.

Verizon Wireless, In¢.748 F.3d 1, 6 (1st Cir. 2024)ombined Energies v. CCI, In&14 F.3d

168, 171 (1st Cir. 2008)f the arbitration clause clearly providimat the question of
arbitrability itself — that iswhether the parties have agreed to arbitraseto be decided by the

arbitrator, thathreshold issue must also be the subject of arbitratitmwsam v. Dean Witter




Reynolds, In¢.537 U.S. 79, 83-84 (2002). To compel arbitration, the defendant “must
demonstratéthat a valid agreement to arbitrate exists, fhatis] entitled to invoke the
arbitration clause, that the other party is bound by that clause, and that thesskited comes

within theclausés scopé” Soto-Fonalledas v. Ritz-Carlton San Juan Hotel Spa & Casino, 640

F.3d 471, 474 (1st Cir. 2011). Under § 2 of the FAA, a written provision in a contract “to settle
by arbitration a controversy thereafter arising out of such contract . . . skalidyarrevocable,

and enforceable, save upon such grounds as exist at law or in equity for the revocation of any
contract.” 9 U.S.C. § 2. [T]he FAA was designed to promote arbitration”; courts are advised to
interpretthe FAA guided by therinciple that'Section 2 embodies the national policy favoring
arbitration and places arbitration agreements on equal footing with all otiteacts.” _Soto-

Fonalledas640 F.3d at 474 (quoting AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 346

(2011); seeEpic Sys. Corp. v. Lewis, No. 16-285, slip op. at 5-6 (U.S. May 21, 2018) (courts

must rigorously enforce arbitration agreements according to their terms)
To persuade a court to vac#te decision oén arbitratora partymust cleafthe high

hurdle” set out in § 10(a) of the FAAStoltNielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S.

662, 671-72 (2010)Under8 10(a),a courtmay vacate aarbitratots decisionif the award was
procured by fraud or corruption, if the arbitrator engaged in “misbehavior,” or if hiteator

exceededhis powers — in short, “only in very unusual circumstances.” First Options of Chicago,

Inc. v.Kaplan 514 U.S. 938, 942 (1995). It is not enough to show that the panel committed an
error— even a serious erro&toltNielsen 559 U.S. at 671'Because the partiébargained for
thearbitratofs construction of theiagreement,anarbitral decision ‘even arguably construing or
applying the contrattmust stand, regardless of a cosintiewof its (de)merits. Oxford Health

Plans LLCv. Sutter, 569 U.S. 564, 569 (2013). OmRthe arbitratoract[s] outside the scope of




his contractually delegated authorityissuing an award that “simply reflect[s] [his] own
notions of [economicjustice” rather than “draw[ing] its essence from the contractiay a

court overturn his determinatiofcastern Associated Coal Mine Workers, 531 U.S. 57, 62

(quoting_United Paperworkers Int'l Union, AFL-CIOMisco, 484 U.S. 29, 38 (198)) The

potential for mistake is the price of agreeingutbitration “[t] hearbitratotfs construction holds,

however good, bad, or ugly.Oxford Health Plans, 569 U.&8t573.

One potential exception to the principle that courts may not vacate an aéral
based orhe arbitrators error of law was recognized in the First Circuibp to the Supreme

Court’s decision irHall StreetAssoc., L.L.C. v. Mattel, Ing552 U.S. 576 (2008)Specifically,

in McCarthy v. Citigroup Global Markets Inthe First Circuit recognizetthat“manifest

disregard of the lawthay be a noistatutory basis foa court to vacate aarbitrationaward 463
F.3d 87, 91 n.6 (1st Cir. 2006%inceHall Street howeverthe First Circuit has not “squarely

determined whether [its] manifest disregard casé lawtill viable Sanwan Tustv. Lindsay,

Inc., 251 F. Supp. 3d 353, 357 (D. Mass. 2QEReration in original) Indicta, the First Circuit
has“acknowledggl] the Supreme Court’s recent holding khalll Stree} that manifest disregard
of the law is not a valid ground for vacating or modifying an arbitral award @s dasught

under the [FAA].” RamosSantiago v. United Parcel Serv., 524 F.3d 120, 124 n.3 (1st Cir.

2008). Further, to the extent thranifest dsregardstandard surviveat all, the First Circuithas
acknowledgedhat“Hall Streetcompels the conclusion that it does so only as a judicial gloss on

8 10.” Ortiz—Espinosa v. BBVA Sec., of P.R., Inc., 852 F.3d 36, 46 (1st Cir. 2017).

At bottom, it is clear thdt[t]o obtain vacatur of an arbitration awatdlt is not enough
for [a party] to show that the panel committed an error — or even a serious erromioih

James Fin. Serv., Inc. v. Fenyk, 780 F.3d 59, 63 (1st Cir. ZAlt&)ation in original{quoting




Stolt-Nielsen 559 U.Sat671). Rather, “[tlhe challenging party has the burden to establish

‘substantially more than an erroneous conclusion of law or fact.”” Rogers v. Atiadal

Partners, In¢.168 F. Supp. 3d 378, 385 (D. Mass. 2016) (quoting Local Union No. 251 v.

Narragansett Imp. Co., 503 F.2d 309, 312 (1st Cir. 197)is, it is well settled that “[i]t is the

arbitratots construction which wdsargainedor; and so faas the arbitratés decision concerns
construction of the contract, the courts have no business overhiutmigecauseheir

interpretation of the contract asfferentfrom his?” United Steelworkers oAm. v. Enter.Wheel

& Car Corp, 363 U.S. 593, 599 (1960).
1. ANALYSIS

Barry Johnson contends that the 2@bitrator's decision should be vacated becaitise
stateghat “the law requires . . . that the agreement must be signed by eachvgaidly he
arguess an error of law.ECF No. 1-1 at 32. Barry Johnson doesasstet that the Arbitrator
exceeded his authority in interpreting the ARA to determine whether Patesdag the three
arbitration clauses. Nor does he allege that the Atbits decision was tainted by fraud,
corruption or misbehavior. Rebutting argument that Patton did not makie points to the

Texas holding in Royston, Rayzor, Vickery, & Williams, LLP v. Lopez, 467 S.W.3d 494, 502

(Tex. 2015) that it is not unconscionable for a legal malpractice claim to be the subject of an

enforceabléindng arbitration agreement.

6 Relatedly under Texas law, errors of facts and law are not gréandscating an arbitration award unless the
parties’ agreement specifically provides that the arbitrator lacks the iytbaiender a decision with reversible
error. Nafta Traders, Inc. v. Quin®39 S.W3d 84, 102 (Tex. 20113eeAncor HoldingsLLC v. Peterson,
Goldman & Villani, Inc, 294 S.W.3d 818, 830 (Tex. App. 2009) (“A complaint that the arbitrator decidéesbtige
incorrectly or made mistakes of law, however, is not a complaihtitearbitrator exceeded her pow8rs

7 Patton does rni@rgue that arbitration of a legal malpractice claimrisonscionable. Rather, he conterdsd the
2016 Arbitrator concurred that he did not agree to arbitat
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Barry Johnsonrs criticism of the Arbitrators recitationof what “[t|helaw requires’is
well founded to the extent thddhnson igocused orthe FAA, which requires only that an
agreement to arbitrate must be in writing. 9 U.S.C. § 2. HowdweArbitrator was right with
respect to the Texabitration Act (“TAA”), which requires a signature on an arbitration
agreemenitf it is embedded in aagreemenimade by an individual for the acquisition of services
furnishedfor considerabn of less than $50,000.Tex. Civ. Prac. & Rem. Code §171.002 (a)(2).
Neverthelesshe FAA trumpghe TAA in thatthe Supreme Court has held that the FAA
preemptsany state rule that discriminates on its face against arbitration by failing to put

arbitration agreements on eqi@bting with other agreemest Kindred Nursing €s. Ltd.

P’ship v. Clark, 137 S. Ct. 1421, 1425 (2017). More importantly, however, bodAkhand

the TAA requirea determination of whether or rnibie parties reached an agreemeandthe
lack of a signaturevhere one appears to have been requiragappropriately be considered as

evidenceof the absence of a dedbee e.g, Campbellv. Gen. Dynamics Gov't Sys. Corp., 407

F.3d 546, 556 (1st Cir. 2006)here otheanlterations to employment relationship were
memorialized in conventional writings that required signatwnsigned email insufficient to

form agreement to arbitrated;T. Cross Co. v. Royal Selangor(s) PTE, Ltd., 217 F. Supp. 2d

229, 237 (D.R.1. 2002)4ck of signaturegpart of evidence that ragreemento arbitrationwas
formed) Fairly read, it appears that the Arbitrdsodecision relied on the laaK initials or
signatures in the spaces meant for them as evidence of the lack of an agrgehtenotrest

only on arigid legal requirement thatchclausesnustalwaysbe signed.

81t also appears thaintil 2015,the TexasSupreme Couttadnot rejected the nain that advice of counsel was
ethically required for an attorney to procure an arbitration agreemena withnt. That changed well after the ARA
was signed.SeeRoyston, Rayzor, Vickery, & Williams, LLP v. Lope467 S.W.3d 494, 502 (Tex. 2015).
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Thus, atworst the2016Arbitrator was guilty of a harmless misstatement of applicable
law concerning the requirement ©ifjnaturesat the same timthat his analysis is properly
focused on théacts evidencing thiormation of an agreement. As suthkertainlydo not find
anything approaching “manifest disregasfithe law” to the extent thasuch a rubrienay persist
as a recognized basis for vacating an arbitration award in this Ci8aeMcCarthy 463 F.3d
at 9394 (error of law even when “painfully cleardoes not amount to “manifest disregard”).
Put differently, f the “manifest disregard” test remains viable after Baiéet Barry Johnsors
argument that the 2016 Arbitrator committed an error of law does not come closditmmhee

Apart fromthe “manifestdisregard'test,such ahypothetical appellate analysis is beside
the point. What matters is thahé determiationas towhetheror notPatton agreed to arbitrate
wasreferredto a JAMS Arbitrator consistent with the terms of the ARArbitrationclauses
which called for a final and binding decision regarding any disputes concerningtis A
interpretation. The fitrator made a fadbased decision that Patton had not agreed to the
arbitration clausebased on affidavittom both sidesas wellasa careful review of the indicia
of agreement on the facetbie ARA. Whether he Courtmightdisagrealoes not matterTo

paraphras©xford Health Plans, 569 U.S. at 538 Fchosearbitration, and it must now live

with that choice. The itrators interpretation of th&RA’s arbitration clausesent against
JLF, maybe mistakenly salLF does not get to rerun the matter in a court or in a second
arbitration The 2016 arbitration decision should not be vacated based on the Arlsitrator’
mistake of law.

With a final and binding determination by the 2016 Arbitrator that Patton did nottagree

be bound byhe arbitration clausethe remaining question is whettlibe 2016 abitrationorder

12



collaterally estops Barry Johnsamho did not join JLF in prosecuting the 2016 arbitratfoom

relitigating the identical issue in this @ or in another arbitratioh.| conclude that it should.
“Under the doctrine of collateral estoppeln issuef ultimate fat that haseen actually

litigated and determined cannot belitgated between the same parties or their privies in future

proceedings” FosterGlocester Red Sch Comm.v. Bd. of Review 854 A.2d 1008, 1014 (R.I.

2004)° (quoting Casco Indemnity Co. v. O’'Connor, 755 A.2d 779, 782 (R.l. 2088);

Manganella v. Evanston Ins. Co., 700 F.3d 585, 591-92 (1st Cir. gtllRteral estoppel

“prevents a party from relitigating issues that have been previously adgdfijcaf\s applied in
Rhode Island, dlateralestoppel requires: “(1) that there be an identity of issues, (2) that the
prior proceeding resulted in a final judgment on the merits, and (3) that theagantgt whom
collateralestoppel is asserted be the same as or in privity with a party in the prior prgceedin

E.W. Audet & Sons, Inc. v. Fireman’s Fund Ins. Co. of Newark, New Jersey, 635 A.2d 1181,

1186 (R.I. 1994]citing State v. Chasé&88 A.2d 120, 122 (R.l. 1991)).
The first prong is readily satisfied. The 2016 arbitration took up and actualiyndetd
the precise same factual issue as the one that Barry Johnson seeks to religgatehiéner
Patton is contractually bound by an agreemeptdsecutdis legalmalpractice clainunder the
ARA in binding arbitration in Texas. Barry Johnson’s argument that the Court should focus on

the difference between the substantive claim that JLF framed for the 201&iarbdral

9 As an aside, | note th&arry Johnson is also precluded from relitigating the issue he raised anal thost i
Northern District of Texas his alternative argument that he has the right to force Patton to arbitratanse of
the arbitration clause imé employment agreement between himself and JoRnsonslip op. at 2 (docketed in
this case at ECF No. 11).

10 Notwithstanding the general ruleatthe law of the jurisdiction in which a judgment was rendered governis wha
collateral estoppedffectwill be accorded to the judgmemRes judicata and collateral estoppiin. L. Prod. Liab.

3d § 46:48May 2018), and despite the choice of Texas law in the ARy Johnsomsksthe Courtto be guided

by Rhode Island lavand cites Rhode Island and Fi@tcuit cases in developing the collateral estoppel analysis.
ECF No. 16 at 6Patton does natisagree According, | have followed suit.
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Pattoris substantive malpractice claims in this Court misses the niankcollateral estoppel
purposes, the focus must be on the threshold thstievas actually decidda; the 2016
Arbitrator and the threshold isspeesented tthis Courtfor relitigationby Barry Johnsos
motion to compel dmtration Theyare identical Therefore, the first predicate to the application
of collateral estoppel is present.

The second prong looks at whether the prior proceeding resulted in a final judgment on
the merits This analysisrelies on the welkettledpropositionthat inal arbitral awards are

afforded the same preclusive effects as are prior court judgnfdettBoston FinCorp. v. Alt,

638 F.3d 70, 79 (1st Cir. 201BeeO’Connellv. Fed. Ins. C9.484 F. Supp. 2d 223, 22b.

Mass. 2007)“It is well-settled that issue preclusion may apply to arbitration proceedinigs.”);

re Marx 171 B.R. 218, 221-22 (Bankr. N.D. Tex. 1994) (arbitration award is “final and binding
decision or judgment of the arbitrator in the exercise of his quasiglifliciction to determine

the disputed matters referred to him by the parties” anchbisclusive on matters of fact and

law”). The lack of judicial confirmatioof the award does not affect the analysiso long as

the criteria for issue and claipreclusion have been met, courts have generally given preclusive
effect to both confirmed and unconfirmed awartls O’'Connell, 484 F. Supp. 2at 225 n.2 see

Cannavo v. EnteMessaging Servs., INQ82 F. Supp. 54, 58 n. 1 (Mass.1997)(“[e]ven if

the arbitration award were not confirmed, it might still have preclusive efférct’@ Drexel

Burnham Lambert Grp., Inc161 B.R. 902, 907 (S.D.N.Y. 1993]I] n the Second Circuit,

11 Barry Johnson argues to the contrary in reliance on a case where the awardfivagdoHowever, the Rhode
Island Supreme Court did not hold that the judicial confirmation is a maggatdicate to collateral estoppel.
FosterGlocester Rg'l Sch.Comm.v. Bd. of Review 854 A.2d at 1014Moreover, he FAA provides thgudicial
confirmation is required only whepartieshaveagreel that the arbitral award must be confirmed. 9 U.S.C. § 9.
The ARA arbitration clauses provide that an arbitral awardybe entered by any state or federal court.” ECF No.
1-1 at 18 1 17 (emphasidd@ed). They do not make confirmation mandatory.
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courts have accorded preclusigffect to unconfirmed bindiraybitrations”).*? | find that the
second prong is satisfied.

In considering the third prong, the guiding principle is whether the party agdiast w
collateral estoppes asserted here Barry Johnson —was in privity with the party who
participated (JLFand whether there waa full and fair opportunity to litigate the issue in the

first action. O’Connell, 484 F. Supp. 2at 226;seeCommercial Union Ins. Co. v. Pelchat, 727

A.2d 676, 680 (R.l. 1999)'Parties are in privity whernHhere is a commonality of interest
between the two entitieand when theysufficiently representeach othés interests). Itis
clearthatJLFs legal interest in trying to force Patton irtteebinding 2016 arbitratiorsi

identical toits employeés interest irseeking to achievthe same outcome ndw.Padmanabhan
v. Paikos, 280 F. Supp. 3d 248, 252 (D. Mass. 2017) (members of Board are in privity with

Board and subject to claim preclusipililler Hydro Grp.v. Popovitch, 851 F. Supp. 7, 11 (D.

Me. 1994) (employees are pmivity with employer when legal interests are identic&jirther,
Barry Johnson was not employed by JLF at the time the ARA was sitpeeefore JLF s
factual presentation to the 2016 Arbitrator regarding the circumstances @fotdotmationvas

more than sufficient to represent Barry Johnsanterest. T sufficiency ofJLF s

2 Rhode Islanatourtshavelookedto the lawdeveloped in New York and the Second Circuit in considering
issues related to collateral estoppglg., FosterGlocester Red Sch. Comm. v. Bd. of Revied54 A.2d 1008,
1016 (R.I. 2004)Lennon v. Dacomed CorpNo. CIV.A. 990387, 2003 WL 1880121, at *6 (R.l. Super. Mar. 18,
2003).

B The Supreme Court cautions that, when collateral estoppel is usesivfgirial courtsshould exerciséroad
discretion to determine wtteer such use of this equitable doctrine would be unfair, such as whestalkles in the
first litigation were materially different from what is in issue in theosel case or where the first litigation is an
anomaly in that otr cases against the party to be estopped yielded in a different Restliane Hosiery Co. v.
Shore 439 U.S. 322, 331 (1979Here, | find that lone of the circumstances that might justify reluctance to allow
the offensive use of collateral estopepresent 1d. The 2016 arbitration was prosecuted by JLF in the wake of
successful Texas state court litigation in which Barry Johnson himaslthe plaintiff who sought to force Patton
into JAMS arbitration in Texas. Having personally soughtrisult, Barry Johnson havery incentive to litigate
the2016 arbitratiorfully and vigorouslyand faced no procedural barriers to doing so; therefore, the fairness
concerns that animated Parklane Hosag/not in play.ld. at 329.
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representation of Barry Johnsemnhteresbecomes pellucid when the Court considers Baaty
Johnsors right to arbitrate (if one exists)entirelyderivative ofthe contractualight of his law
firm. Finally, t is clear thaboth JLF and Barry Johnson had a full and fair opportunity to

participate in the 2016 arbitratiolkeeBlonderTongue Labs.Inc. v. Univ. of lll. Found., 402

U.S. 313, 3281971) (collateral estoppel baigant who had a full and fair opportunity to

litigate). It wasBarry Johnson who sued Patton in the Texas state court suit that led to the 2016
arbitration Although he record does not reveahy heopted to sit on th sidelinesvhile JLF

initiated the arbitrationthere is no question that it would not berfable to afforghim] another

chance at judicial resolution of the same issudiller Hydro Grp., 851 F. Supp. at 11 (citing

BlonderTongue Labs 402 U.S. at 350

In sum, | find that Barry Johnson is in privity with JLF for purposes of collatera
estoppel. And with the three prongs met, | conclude that Barry Johnson shoalthtezally
estopped from relitigating th@ecisessue— whethePattonagree to the ARAS arbitration
clauses- that wasactually determined by the 2016 arbitration.

Based on the foregoing, | recommend that Barry Johnson’s motion to stay and to compel
arbitration be denied.

[11.  CONCLUSION

| recommend that defendant Barry Johnson’s mdtatay and to compel arbitration
pursuant to the Federal Arbitration Act, 9 U.S.C. 8& $eq. (ECF No. 11)be denied

Any objection to this report and recommendation must be specific and must be served
and filed with the Clerk of the Court within fourteen (14) days after its servideeavbjecting
party. SeeFed. R. Civ. P. 72(b)(2); DRI LR Cv 72(d). Failure to file specific objections in a

timely manner constitutes waiver of the right to reviewhsydistrict judge and the right to
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appeal the Court’s decisiorgeeUnited States v. Lugo Guerrera?4 F.3d 5, 14 (1st Cir. 2008);

Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1st Cir. 1980).

[s/ Patricia A. Sullivan
PATRICIA A. SULLIVAN
United States Magistrate Judge
May 22 2018
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