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UNITED STATES DISTRICT COURT
DISTRICT OF RHODE ISLAND
MELISSA D.
V. ; C.A.No. 17-0469-WES
NANCY A. BERRYHILL, Acting
Commissioner of the Social Security
Administration

REPORT AND RECOMMENDATION

Lincoln D. Almond, United Sttes Magistrate Judge

This matter is before the Court for jodl review of a final decision of the
Commissioner of the Social 8aity Administration (“Comnssioner”) denying Disability
Insurance Benefits (“DIB”) under the Socia¢irity Act (the “Act”), 42 U.S.C. § 405(g).
Plaintiff filed her Complainton October 10, 2018eeking to reverse the Decision of the
Commissioner. On May 23, 2018, Plaintiff lle Motion to Reverse the Decision of the
Commissioner. (ECF Do®&o. 13). On July 23, 201&e Commissioneliled a Motion for
an Order Affirming the Decision of ¢hCommissioner. (ECF Doc. No. 15).

This matter has been referred toe for preliminary review, findings and
recommended disposition. 28 U.S.C. § 636()} LR Cv 72. Based upon my review of
the record, the paes’ submissiongnd independent research, | fiticht there is substantial
evidence in this record tagport the Commissioner’s decision and findings that Plaintiff is

not disabled within the meam of the Act. Consequently,recommend that Plaintiff's
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Motion to Reverse (ECF Doc. No. 13) be DHERBI and that the Commissioner’s Motion to
Affirm (ECF Doc.No. 15) be GRANTED.

l. PROCEDURAL HISTORY

Plaintiff fled an application for B on July 14, 2014 (Tr. 196-197) alleging
disability since April 2, 2014. The applicatiovas denied initiallpn December 1, 2014 (Tr.
116-129) and on reconsideration April 3, 2015. (Tr. 131-144).Plaintiff requested an
Administrative Hearing. On April 26, 2016, a hearing was held before Administrative Law
Martha Bower (the “ALJ") at which time Plaiff, represented by counsel, and a Vocational
Expert (“VE”) appeared and testified. (Tr.-46). The ALJ issued amnfavorable decision
to Plaintiff on June 2, 2016. (Tr. 18-40). elAppeals Council deniddlaintiff's request for
review on August 14, 2017. (Tr. 1-6). Therefdhe ALJ’'s decision became final. A timely
appeal was then filed with this Court.

Il. THE PARTIES’ POSITIONS

Plaintiff argues that the ALJ erred by rsifog to accept late-tendered evidence and by
failing to properly evalu® her fiboromyalgia.

The Commissioner disputes Plaintiff's cee and contends that the ALJ properly
exercised her discretion to reject untimedyidence and properly evaluated Plaintiff's
fibromyalgia.

. THE STANDARD OF REVIEW

The Commissioner’s findings of fact aw®nclusive if supported by substantial
evidence. 42 U.S.C. § 405(g). Substantiabewce is more than a scintilla — i.e., the
evidence must do more than merely createspision of the existence of a fact, and must
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include such relevant evidence as a reasoradaigon would accept as adequate to support

the conclusion. Ortiz \6ec'y of Health and HunmaServs., 955 F.2d 765, 769" (@ir. 1991)

(per curiam); Rodriguez v. Sec’y ofeidlth and Human Servs., 647 F.2d 218, 222Qit.

1981).
Where the Commissioner’s decision is supported by substantial evidence, the court
must affirm, even if the court would have reached a contrary result as finder of fact.

Rodriguez Pagan v. Sgcof Health and Human Servs., 819 F.2d 1,%8Gir. 1987); Barnes

v. Sullivan, 932 F.2d 1356, 1358 {1Cir. 1991). The court musiew the evidence as a
whole, taking into account evidence favoralsle well as unfavorable to the decision.

Frustaglia v. Sec’y of Health drHuman Servs., 82B.2d 192, 195 ¢1Cir. 1987); Parker v.

Bowen, 793 F.2d 1177 (T1Cir. 1986) (court also must cdder evidence detracting from
evidence on which Comissioner relied).

The court must reverse the ALJ’s decision on plenary review, however, if the ALJ
applies incorrect law, or if the ALJ fails fwrovide the court with sufficient reasoning to

determine that he or she properly applied the law. Nguyen v. Chater, 172 F.3d 31, 35 (1

Cir. 1999) (per curiam)accord Cornelius v. Sulliva 936 F.2d 1143, 1145 (1 Cir. 1991).

Remand is unnecessary whereddlthe essential evidence was before the Appeals Council
when it denied review, and the evidence establishes without any doubt that the claimant was

disabled. _Seavey v. Bzhart, 276 F.3d 1, 11 {iCir. 2001)_citing, Mowery v. Heckler, 771

F.2d 966, 973 (BCir. 1985).
The court may remand aseato the Commissioner far rehearing under sentence
four of 42 U.S.C. § 405(g); under sentersig of 42 U.S.C. § 405(g); or under both
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sentences. Seavey, 276 F.3@.afTo remand under sentence fdie court must either find
that the Commissioner’s decision is not supgdrby substantial evidence, or that the

Commissioner incorrectly applied the law relevdo the disability @im. 1d.; accord

Brenem v. Harris, 621 F.2d 688, 690" (Gir. 1980) (remand apprdpte where record was
insufficient to affirm, but alsavas insufficient for district cotito find claimant disabled).
Where the court cannot diexn the basis for the Commisser’s decision, a sentence-
four remand may be appropriate to allow heexplain the basis for her decision. Freeman
v. Barnhart, 274 F.3d 606, 609-616'@ir. 2001). On remand uadsentence four, the ALJ
should review the case on a cdsip record, including any new teaial evidence. _Diorio
v. Heckler, 721 F.2d 726, 729 (1Tir. 1983) (necessary fALJ on remand to consider
psychiatric report tendered #ppeals Council). After a séence four remand, the court
enters a final and appealallelgment immediately, and thus loses jurisdiction. Freeman,
274 F.3d at 610.
In contrast, sentence six42 U.S.C. 8§ 405(g) provides:

The court...may at gntime order additiodaevidence to be

taken before the Commissionef Social Security, but only

upon a showing that there is newdance which is material and

that there is good cause for tii@lure to incorporate such

evidence into the record in a prior proceeding;
42 U.S.C. § 405(g). To remand under sentence six, the claimant must establish: (1) that there
IS new, non-cumulative evidence; (2) that th&lemnce is material, relevant and probative so
that there is a reasonable possibility that it would change the administrative result; and (3)
there is good cause for failure to submit the ewideat the administrative level. See Jackson

v. Chater, 99 F.3d 1086, 1090-1092%(Tlir. 1996).
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A sentence six remand may be warran®een in the absence of an error by the
Commissioner, if new, material evidence becsragailable to the claimant. _Id. With a
sentence six remand, the partiesist return to the court tef remand to file modified
findings of fact. _Id. The court retains jurisdiction pending remand, and does not enter a final
judgment until after the completicof remand proceedings. Id.

IV. THE LAW

The law defines disability as the inability to do any substantial gainful activity by
reason of any medically determainle physical or mental impasent which can be expected
to result in death or which has lasted or caeXmected to last fa continuous period of not
less than twelve months. 42 U.S.C. 8§ (#16423(d)(1); 20 C.F.R. § 404.1505. The
impairment must be severe, making the claimamable to do her pwvious work, or any
other substantial gainful activity which etgsin the national economy. 42 U.S.C. §
423(d)(2); 20 C.F.R. §8 404.1505-404.1511.

A. Treating Physicians
Substantial weight should be given to thyinion, diagnosis and medical evidence of a

treating physician unless there is good caus#ototherwise._See Rdierg v. Apfel, 26 F.

Supp. 2d 303, 311

(D. Mass. 1998); 20 C.F.R. 8 404.1527(dj.a treating physician’s opinion on the
nature and severity of a claimant’s impaints is well-supported by medically acceptable
clinical and laboratory diagnostic techniques anubisinconsistent with the other substantial
evidence in the record, the ALJ must giveantrolling weight. 20 C.F.R. § 404.1527(d)(2).
The ALJ may discount a treatindpysician’s opinion or report regding an inability to work
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if it is unsupported by objective mieal evidence or is wholly conclusory. See Keating v.

Sec'y of Health and Huma®ervs., 848 F.2d 271, 275-276'@ir. 1988).

Where a treating physiciamas merely made conclusosfatements, the ALJ may
afford them such weight as is supportey clinical or laboratory findings and other

consistent evidence of a claimant’s impaintse _See Wheeler WHeckler, 784 F.2d 1073,

1075 (11" Cir. 1986). When a #¢ating physician’s opinion does not warrant controlling
weight, the ALJ must nevertless weigh the medical opinidrased on the (1) length of the
treatment relationship and the frequency of eration; (2) the naturand extent of the
treatment relationship; (3) theedical evidence supporting tbpinion; (4) consistency with
the record as a whole; (5) specializationthe medical conditions assue; and (6) other
factors which tend to support or contradiot opinion. 20 C.F.R 404.1527©. However, a
treating physician’s opinion is generallgntitted to more weight than a consulting
physician’s opinion._Se20 C.F.R. § 404.1527(c)(2).

The ALJ is required to review all ahe medical findings and other evidence that
support a medical source’s statarh that a claimant is disabled. However, the ALJ is
responsible for making the ultimate deteration about whether a claimant meets the
statutory definition of disability. 20 C.F.R.404.1527(e). The ALJ 3ot required to give
any special significance to the status of a @hgs as treating or non-treating in weighing an
opinion on whether the claimant meets a listagairment, a claimait residual functional
capacity (see 20 C.F.R. 88 404.1545 and 404.146he application of vocational factors

because that ultimate determination is prevince of the Commissioner. 20 C.F.R. §



404.1527(e)._See also Dudley v. Sec’yHefalth and Human Servs., 816 F.2d 792, 794 (1

Cir. 1987).
B. Developing the Record

The ALJ has a duty to fullyral fairly develop the recdr Heggarty v. Sullivan, 947

F.2d 990, 997 (1Cir. 1991). The Commissioner alscshaduty to notify a claimant of the
statutory right to retained counsel at the absecurity hearing, and to solicit a knowing and
voluntary waiver of that right if counsel is n@&tained._See 42 U.S.€.406;_Evangelista v.

Sec'y of Health and Huma®ervs., 826 F.2d 136, 142(Cir. 1987). The obligation to fully

and fairly develop the record exists if a clamhhas waived the right to retained counsel, and
even if the claimant is represented by counsel. Id. However, where an unrepresented
claimant has not waived the right to retaimedinsel, the ALJ’s obligation to develop a full

and fair record rises to a special dutyee$eqgqgarty, 947 F.2d at 9Liting Currier v. Sec’y

of Health Educ. and Whare, 612 F.2d 594, 598 {Lir. 1980).

C. Medical Tests and Examinations
The ALJ is required to order additidnenedical tests and exams only when a
claimant’s medical sources do not give suffitiemedical evidence about an impairment to

determine whether the claimant is disabl@®.C.F.R. § 416.917; see also Conley v. Bowen,

781 F.2d 143, 146 {BCir. 1986). In fulfilling his duty taonduct a full andair inquiry, the
ALJ is not required to order a consultativeagxnation unless the record establishes that
such an examination is necessary to enablélLtiJeto render an informed decision. Carrillo

Marin v. Sec'y of Health anHuman Servs., 758 F.2d 14, 17'@ir. 1985).




D. The Five-step Evaluation

The ALJ must follow five steps in evaluagl a claim of disabilit. See 20 C.F.R. 88
404.1520, 416.920. First, if a claimastworking at a substantial gainful activity, she is not
disabled. 20 C.F.R. § 404.1520(b). Second, é¢faimant does not hawany impairment or
combination of impairments wth significantly limit her phygal or mental ability to do
basic work activities, then stdoes not have a severe impaént and is not disabled. 20
C.F.R. § 404.1520(c). Third, if a claimant’s inmpaents meet or equahn impairment listed
in 20 C.F.R. Part 404, Subpart P, Appentljxshe is disabled. 20 C.F.R. § 404.1520(d).
Fourth, if a claimant’s impairments do not prevbar from doing past relevant work, she is
not disabled. 20 C.F.R. § 404.1520(e). Fiftha i€laimant’s impairments (considering her
residual functional capacitygge, education, and past wpikrevent her from doing other
work that exists in the national economyerihshe is disabled. 20 C.F.R. § 404.1520(f).
Significantly, the claimant bears the burdenpobof at steps one through four, but the

Commissioner bears thetoen at step five. Wells v. Bahart, 267 F. Gpp. 2d 138, 144 (D.

Mass. 2003) (five-step process aepto both SSDI and SSI claims).

In determining whether a claimant’s physieald mental impairnmds are sufficiently
severe, the ALJ must consideetbombined effect of all of éhclaimant’s impairments, and
must consider any medically severe comabion of impairments throughout the disability
determination process. 42 UCS.8 423(d)(2)(B). Accordingl the ALJ must make specific

and well-articulated findings as to the effeof a combinationof impairments when

determining whether an individual is disaé Davis v. Shalal®85 F.2d 528, 534 (11Cir.

1993).



The claimant bears the uiltate burden of proving the istence of a disability as
defined by the Social Security Act. Segy 276 F.3d at 5. Thelaimant must prove

disability on or before the laday of her insured status for thaerposes of disability benefits.

Deblois v. Sec'y of Healttand Human Servs., 686 F.2d 76" @ir. 1982), 42 U.S.C. 88
416(i)(3), 423(a), (c).If a claimant becomes shbled after she hassloinsured status, her
claim for disability benefits must lenied despite her disability. 1d.

E. Other Work

Once the ALJ finds that a claimant canmeturn to her priowork, the burden of
proof shifts to the Commission&r establish that the claimaewuld perform dier work that
exists in the national economy Seavey, 276 F.3d at 5In determining whether the
Commissioner has met this blen, the ALJ must develop fall record regarding the

vocational opportunities available to a claimant. Allen v. Sullivan, 880 F.2d 1200, 1301 (11

Cir. 1989). This burden may sometimesnbet through exclusive reliance on the Medical-
Vocational Guidelines (the “grids”)._ Seay 276 F.3d at 5. Exclusive reliance on the
“grids” is appropriate where ¢hclaimant suffers primariljrom an exertional impairment,

without significant non-exertional factors. ldee also Heckler v. Campbell, 461 U.S. 458,

103 S. Ct. 1952, 76 L.Ed.2d 66 (1983) (exclusivemee on the grids is appropriate in cases
involving only exertional impairments, impaients which place liite on an individual’s
ability to meet job sength requirements).

Exclusive reliance is not appropriate whetlaamant is unable tperform a full range
of work at a given residual functional lédver when a claimant has a non-exertional
impairment that significantly limits basic woskills. Nguyen, 172 F.3d &6. In almost all
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of such cases, the Commissois burden can be met onlyrttugh the use of a vocational
expert. _Heggarty, 947 F.2d at 996. It isyonlhen the claimant can clearly do unlimited
types of work at a given rekial functional level that it isnnecessary to call a vocational
expert to establish whether the claimanh qeerform work which ests in the national

economy. _See Ferguson v.n8eiker, 641 F.2d 243, 248"{%ir. 1981). In any event, the

ALJ must make a specific findg as to whether the non-eienal limitations are severe
enough to preclude a wide range of employnarthe given work capacity level indicated
by the exertional limitations.

1. Pain

“Pain can constitute a siditant non-exertional impainent.” Nguyen, 172 F.3d at
36. Congress has determined that a claimant will not be considered disabled unless he
furnishes medical and other evidence (e.gdioa signs and laboratory findings) showing
the existence of a medical impairment whaduld reasonably be expected to produce the
pain or symptoms alleged42 U.S.C. 8§ 423(d)(5)(A). ThALJ must consider all of a
claimant’s statements abousliymptoms, including pain, andteenine the extent to which
the symptoms can reasdiyabe accepted as consistenthathe objective medical evidence.
20 C.F.R. 8 404.1528. In deteining whether the medicalgis and laboratory findings
show medical impairments whieckasonably could be expectedproduce thgain alleged,
the ALJ must apply the First Circuit’'s six-pgsain analysis and consider the following
factors:

(1) The nature, location, onset, duration, frequency,

radiation, and intensity of any pain;
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(2) Precipitating and aggrawag factors (e.g., movement,
activity, environmental conditions);

(3) Type, dosage, effectiveness)d adverse side-effects of
any pain medication;

(4)  Treatment, other than wheation, for relief of pain;
(5) Functional restrictions; and
(6)  The claimant’s daily activities.

Avery v. Sec'y of Health anHluman Servs., 797 F.2d 19, 29'@ir. 1986). An individual’'s

statement as to pain is not, by itself, conelef disability. 42 U.S.C. § 423(d)(5)(A).

2. Credibility

Where an ALJ decides not to credit a clantstestimony about pain, the ALJ must
articulate specific and adequate reasons for dem@r the record must be obvious as to the
credibility finding. Rohrberg, 26 F. Supp. 2d39. A reviewing courwill not disturb a
clearly articulated credibility finding with sutasitial supporting evidence in the record. See
Frustaglia, 829 F.2d at 195. Tralure to articulate the reass for discrediting subjective

pain testimony requires that the testimonydoeepted as true. &ddaRosa v. Sec'y of

Health and Human Servs., 803 F.2d 24Cir. 1986).

A lack of a sufficiently explicit cradility finding becomes a ground for remand

when credibility is critical to the outcome tife case._See Smallwood v. Schweiker, 681

F.2d 1349, 1352 (11Cir. 1982). If proof of disability ibased on subjective evidence and a
credibility determination is, therefore, criticalttee decision, “the ALJ must either explicitly

discredit such testimony or the implication mii& so clear as to amount to a specific
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credibility finding.” Foote v. Chater, 67 F.3d 1553, 1562"(Cir. 1995) (quoting Tieniber
v. Heckler, 72@F.2d 1251, 1255 (11Cir. 1983)).
V. APPLICATION AND ANALYSIS
A. The ALJ’s Decision
The ALJ denied the claim ia decision dated June 2, 201@r. 18-40). At Step 1,
the ALJ concluded that Plaintiff had not engagedubstantial gainful activity since April 2,
2014. (Tr. 23). At Step 2, the ALJ determirthdt lumbar spine degenerative disc disease,
an affective disorder, and amxaety disorder were severerditions. (Tr. 24). The ALJ
determined that asthma, fibroid, gastroesg@al reflux disease ERD), headaches, benign
essential hypertension, fioromy&gand cholecystectomy were not severe conditions. Id.
At Step 3, the ALJ determed Plaintiff did not meet ry section of the listing of
impairments. (Tr. 25). The AlLdetermined that Plaintiff had a residual functioning capacity
to perform light work as dmed in 20 C.F.R. 8 404.1567(b)
except the following additiondimitations: occasional climbing
of stairs, ramps, ropes, lagld and scaffolds and occasional
balancing, stooping, kneeling crouretp and crawling. She must
avoid concentrated exposurepgolmonary irritants, unprotected
heights and dangerous equipmenShe has a limitation in
concentration, persistence or pace with the ability to understand,
remember and carry odiasic tasks that are simple, routine,
repetitive and familiar and is limieto object-oriented tasks,
with only occasional superficial work-related interactions with
supervisors, co-workers ancetigeneral public. (Tr. 28).
The ALJ determined at Step 4 that Pldirwas capable of performing past relevant
work as a photo film developer. (Tr. 34The ALJ therefore found that Plaintiff was not

disabled. (Tr. 36). In the alternative, the JAldentified four unskilled jobs at Step 5 — two

light and two sedentary — thataiitiff could perform. (Tr. 35).
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B. The Late-tendered Evidence

Plaintiff faults the ALJ fo declining to accept two docwents (a discharge summary
and a medical source statement) authored byllsisra Silverman, a tréag therapist. (Tr.
78, 82-87). The ALJ determindbdat the evidence was untilpgsubmitted less than five
business days before the hearing) and that the requirements of 20 C.F.R. § 404.331(b) to
accept late-tendered evidence were not n{ét. 21). The ALJ acaately noted that the
notice for the April 26, 2016 hearing went out on January 19, 2016, that the records were not
requested by Plaintiff’'s counsel until Mar25, 2016, and not submikentil April 20, 2016.
(Tr. 21, 44). Thus, the ALJ rejected the evidence as untimely. Id.

The so-called “Five-day Rel’ is contained in 20 C.R. 8§ 405.331(b). The “Five-day
Rule” requires that “[a]ny written evidence that you wish to be considered at the hearing
must be submitted no later théwe business days before the@laf the scheduling hearing.”
In the event of a late filing, the ALJ “may’edline to consider thevidence unless (1) the
Commissioner’s action misled the claimaifg) the claimant h& a physical, mental,
educational or linguistic limitation that premted earlier submission; or (3) some other
unusual, unexpected or unavoidable circuntaneyond the claimant’s control prevented
him from submitting the evidence earlier. 26-®. 8§ 405.331(b). This Court has held that
the Rule is not meant to lepplied “rigorously or rigidly’and analogized the applicable

standard to be one of “exalsle neglect.”_See Howe Golvin, 1:14-cv-00544-JJM, 2015

WL 7890085 (D.R.IDec. 4, 2015).
Plaintiff does not directly argue that the evidence was timely. Rather, she faults the
ALJ for not adequately explaining how slmalculated the five-day period and the
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Commissioner for not providing clear administratiguidance. Plaintiff's arguments fail as
the regulation is clear and the ALJ’s applicatiorthis case is cleamd consistent with the
regulation.

Plaintiff concedes that “refusing to admitigeence is a discretionary act.” (ECF Doc.
No. 13 at p. 11). There is alsm arguable erron the five-day calculation. The hearing
date or triggering event was April 26, 20k5,Tuesday. The evidence was submitted on
April 20, 2016, a Wednesday. However, by regulation, it was due five business days before
the scheduled hearingtdai.e., April 19, 2016. Plaintiff€ounsel's officealso noted the
due date as April 19, 2016 on &oeds request sent to Ms. Silagn. (Tr. 81). Plaintiff has
not shown either that the evidence was lyn& was not, or that the ALJ abused her
discretion in determining thahe requirements o 405.331(b) for the acceptance of late-
tendered evidence were not métlaintiff’'s argument that thiate submission was due to an
“unavoidable circumstance beyond her contislsimply not supported by the record. The
ALJ reasonably found the late submission wastduge delay in requesting the records and a
delay in follow-up when the records were tiotthcoming. Plaintiff’'s counsel offered no
reasonable explanation for the delay to the ALJ at the hearing and offers no reasonable
explanation now.

C. The ALJ’s Evaluation of Plaintiff's Fibromyalgia

At Step 2, the ALJ concluded thatakitiff's fiboromyalgia was a non-severe
impairment. She accurately observed thatriifaiwas not diagnosedith fibromyalgia by
Dr. Chan until February 2016 and thus did nwdet the requisite durational requirement.
(Tr. 25). She also noted that Dr. Chafifedings were not supported by Plaintiff's exam
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findings, the repeatediaice from treating sources that shemise and increase her physical
activity, and her own statemenmtggarding her regular activitiedd. Finally, the ALJ noted
that Plaintiff declined Dr. Chan’s suggestioha medication and wateherapy to treat her
fibromyalgia. (Tr. 32, 59 and 694).

Plaintiff's challengefails for three reasons. First, dmmost significantly, it is
undisputed that Plaintiff's fiboromyalgia doestnmoeet the durational requirement. Pursuant
to 20 C.F.R. 88 404.1509 and 416.909, a non-fatalinmeat “must have lasted or must be
expected to last for eontinuous period of at least 12 miasit to qualify as disabling. This

duration requirement applies to both the impant and the inabilitgo-work requirements

of the Social Security Act. See BarnhartValton, 535 U.S. 21222-223 (2002). Here, the
ALJ accurately notes that Plaintiff was diagad with fibromyalgia much less than twelve
months before the end of the period adjated by the ALJ (Tr. 25, and see Tr. 453, 554 and
694), and made a finding that the fibromyalglid not satisfy the requisite duration
requirement. (Tr. 25). Plaintiff does not challenge this finding or even address its
significance in her brief. (See ECF Doc. No. 13 at pp. 15-13)ce it is undisputed and
undisputable on this record that Plainsfffiboromyalgia does nosatisfy the durational
requirement, Plaintiff's substantive challengetlie ALJ’'s evaluation of her fiboromyalgia is
effectively moot.

Second, Plaintiff bears the burden obgfr at Step 2, and there are no medical
opinions in the record that Plaintiff's fiboromgea resulted in physical limitations consistent

with her statements and inconsistent wite ALJ's RFC finding. _See Howcroft v. Colvin,

! Plaintiff also elected not to file a reply brief to controvert the Commissioner’s position that the ALJ's

duration-requirement finding is unchallenged and dispositive.
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Case No. 15-201-WES, 2016 WL 3063858 at *12RID April 29, 2016). Finally, in the
RFC finding, the ALJ determined that Plainttibuld only perform a limited range of light
work subject to several physical and mental litotas. (Tr. 28). Imrmaking this finding, the
ALJ acknowledged the obligation to considall medically-determinable impairments
including ones found not severe such as fiboromyalgia in this case. (Tr. 23). Plaintiff does
not identify any specific, functional work-reéat limitations resulting from her fiboromyalgia
that go beyond the limitations assessed by the ALJ in her RFC finding. Defendant thus
argues that any such arguments have beevedia (ECF Doc. Nol1l5-1 at p. 13). Since
Plaintiff elected not to file a reply briehese specific arguments are unopposed. While the
Court does not find a waiver, it must concludattRlaintiff's challengds effectively an
academic exercise without the identification of any evidentiary support in the record for a
more restrictive RFC finding.

CONCLUSION

For the reasons discussed herein, | maoend that Plaintif§ Motion to Reverse
(ECF Doc. No. 13) be DENIED and that Dedant's Motion to Affirm (ECF Doc. No. 15)
be GRANTED. | further recommend that Ridadgment enter ifavor of Defendant.

Any objection to this Report and Recommermamust be specifiand must be filed
with the Clerk of the Court within fourteen days of its receipt. See Fed. R. Civ. P. 72(b); LR
Cv 72. Failure to file specific objections in em&ly manner constitutes war of the right to
review by the District Court and the right tppeeal the District Court’s decision. See United

States v. Valencia-@pete, 792 F.2d 4, 6{LCir. 1986); Park Motor Mart, Inc. v. Ford Motor

Co., 616 F.2d 603, 605%Lir. 1980).
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/s/ Lincoln D. Almond
LINCOLN D. ALMOND
United States Magistrate Judge
September 17, 2018
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