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UNITED STATES DISTRICT COURT
DISTRICT OF RHODE ISLAND
KEITH S.
2 : C.A. No. 17-00503-JJM
NANCY A. BERRYHILL, Acting
Commissioner of the Social Security
Administration

REPORT AND RECOMMENDATION

Lincoln D. Almond, United Sttes Magistrate Judge

This matter is before the Court for judicraview of a final deaion of the Commissioner
of the Social Security Administration (“Comraisner”) denying Disahily Insurance Benefits
(“DIB") under the Social Secity Act (the “Act”), 42 U.S.C. 8§ 405(qg). Plaintiff filed his
Complaint on October 31, 2017 seeking to revems®trision of the Commissioner. On July 14,
2018, Plaintiff filed a Motion for Reversal of tiisability Determination of the Commissioner
of Social Security. (ECF o No. 13). On October 15, 201&e Commissioner filed a Motion
for an Order Affirming the Decision of the Conssioner. (ECF Doc. Nd.9). Plaintiff filed a
Reply on November 12, 2018. (ECF Doc. No. 21).

This matter has been referred to me for preliminary review, findings and recommended
disposition. 28 U.S.C. 8 636(b)(1)(B); LR Cv Rased upon my review ofétrecord, the parties’
submissionsand independent research, | find that thersuisstantial evidence in this record to
support the Commissioner’sasion and findings thalaintiff is not disabled within the meaning
of the Act. Consequently, | recommend thaiRiff's Motion for Reversal (ECF Doc. No. 13)

be DENIED and that the Conissioner’s Motion to Affirm (EEF Doc. No. 19) be GRANTED.
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l. PROCEDURAL HISTORY

Plaintiff filed an application for B on December 22, 2014 (Tr. 148-154) alleging
disability since November 1, 2013. The application was denied initially on December 20, 2014
(Tr. 74-83) and on reconside@t on July 18, 2015. (Tr. 85-96)Plaintiff requested an
Administrative Hearing. On June 24, 2016, a imgawas held before Administrative Law Judge
Jason Mastrangelo (the “ALJ") athich time Plaintiff, represéed by counsel, and a Vocational
Expert (“VE”) appeared and testified. (Tr. 43). The ALJ issued an unfavorable decision to
Plaintiff on August 19, 2016. (Tr. 26-42). Thepeals Council denied Plaintiff's request for
review on August 29, 2017. (Tr. 1:7)Therefore, the ALJ's dectn became final. A timely
appeal was then filed with this Court.

Il. THE PARTIES’ POSITIONS

Plaintiff argues that the ALJ committed multigderors warranting remand and also that
the Appeals Council was “egregiously mistakenits treatment of new medical evidence.

The Commissioner disputes Riaif's claims and contendthat the ALJ’s decision is
supported by substantial evidence and must be affirmed. She also denies any error by the Appeals
Council in considering new medical evidence.

lll.  THE STANDARD OF REVIEW

The Commissioner’s findings of fact are conclusive if supported by substantial evidence.
42 U.S.C. § 405(g). Substantiai@gence is more than a scintifa.e., the evidence must do more
than merely create a suspicion of the existen@efatt, and must includrich relevant evidence

as a reasonable person would accept as adequateort the conclusion. Ortiz v. Sec’y of HHS,




955 F.2d 765, 769 f1Cir. 1991) (per curiam); Rodilez v. Sec'y of HHS, 647 F.2d 218, 222 (1

Cir. 1981).
Where the Commissioner’s decision is supported by substanti@neeidthe court must

affirm, even if the court would have reached a @wytresult as finder dact. Rodriguez Pagan

v. Sec’y of HHS, 819 F.2d 1, 3¥Cir. 1987); Barnes v. Sullivan, 932 F.2d 1356, 1358 (@it.

1991). The court must view the evidence ashale; taking into accourgvidence favorable as

well as unfavorable to thaecision._Frustaglia Bec'y of HHS, 829 F.2d 192, 195(Cir. 1987);

Parker v. Bowen, 793 F.2d 1177 {1Cir. 1986) (court also musbnsider evidence detracting

from evidence on which Commissioner relied).
The court must reverse the ALJ’s decisiormptenary review, however, if the ALJ applies
incorrect law, or if the ALJ failso provide the court with suffient reasoning to determine that he

or she properly applied the law. Nguyen v. Chater, 172 F.3d 31%35ir(11999) (per curiam);

accord Cornelius v. Sullivan, 936 F.2d 1143, 114%'@it. 1991). Remand is unnecessary where

all of the essential evidence was before the Appeals Council when it denied review, and the

evidence establishes without any doubt that themeint was disabled. Seavey v. Barnhart, 276

F.3d 1, 11 (¥ Cir. 2001)_citing, Mowery v. Heckler, 771 F.2d 966, 973 (Gr. 1985).

The court may remand a case to the Comomnssifor a rehearing under sentence four of
42 U.S.C. § 405(g); under sentersie of 42 U.S.C. § 405(g); amder both sentences. Seavey,
276 F.3d at 8. To remand under sentence four, the court must either find that the Commissioner’s
decision is not supported by substantial evidenciatthe Commissioner incorrectly applied the

law relevant to the disability claind.; accord Brenem v. Harris, 621 F.2d 688, 690G5. 1980)




(remand appropriate where record was insufficiemtffiom, but also was insufficient for district
court to find claimant disabled).
Where the court cannot discern the basisiferCommissioner’s desion, a sentence-four

remand may be appropriate to allber to explain the basis forrdecision._Freeman v. Barnhart,

274 F.3d 606, 609-610%LCir. 2001). On remand under serterfiour, the ALJ should review the

case on a complete record, inchglany new material evidencé®iorio v. Heckler, 721 F.2d 726,

729 (11" Cir. 1983) (necessary for ALJ on remandctmsider psychiatric report tendered to
Appeals Council). After a sentemfour remand, the court entarinal and appealable judgment
immediately, and thus loses jurisdiction. Freeman, 274 F.3d at 610.
In contrast, sentence six42 U.S.C. § 405(g) provides:

The court...may at any time order additional evidence to be taken

before the Commissioner of &al Security, but only upon a

showing that there is new evidence which is material and that there

is good cause for the failure to imporate such evidence into the

record in a prior proceeding;
42 U.S.C. § 405(g). To remand undentence six, the claimant mestablish: (1) that there is
new, non-cumulative evidence; (2) that the eviders material, relevant and probative so that

there is a reasonable possibilitatlit would change the adminidiree result; and (3) there is good

cause for failure to submit the evidence at the adhtnative level. See Jackson v. Chater, 99 F.3d

1086, 1090-1092 (#1Cir. 1996).
A sentence six remand may be warrantecenein the absence of an error by the
Commissioner, if new, material evidence becomedlable to the claimantld. With a sentence

six remand, the parties must rettorthe court after remand to fitrodified findings of fact._Id.



The court retains jurisdiction pending remamnu] @oes not enter a final judgment until after the
completion of remand proceedings. Id.

IV. THE LAW

The law defines disability as the inability do any substantial gdir activity by reason
of any medically determinable physical or meimgbairment which can bexpected to result in
death or which has lasted or damexpected to lagtr a continuous period afot less than twelve
months. 42 U.S.C. 88 416(i), 423(d)(1); 20 & 8 404.1505. The impairment must be severe,
making the claimant unable to da fpeevious work, or any otheustantial gainful activity which
exists in the national enomy. 42 U.S.C. § 423(d)(2); 20 C.F.R. 88 404.1505-404.1511.

A. Treating Physicians

Substantial weight should be given te thpinion, diagnosis anaiedical evidence of a

treating physician unless there is good cause wmhierwise._See Rohrbewg Apfel, 26 F. Supp.

2d 303, 311 (D. Mass. 1998); 20 C.F.R. 8§ 404.1527(fda. treating physi@n’s opinion on the
nature and severity of a claimanimpairments is well-supported Inyedically acceptable clinical
and laboratory diagnostic techniguand is not inconsistent withe other substantial evidence in
the record, the ALJ must giveabntrolling weight. 20 C.R. § 404.1527(d)(2). The ALJ may
discount a treating physician’s opinionreport regarding aimability to workif it is unsupported

by objective medical evidence or is wholly ctusory. See Keating v. Sec'y of HHS, 848 F.2d

271, 275-276 (1 Cir. 1988).
Where a treating physician has merely meoleclusory statements, the ALJ may afford
them such weight as is supported by clinicdbboratory findings and other consistent evidence

of a claimant’s impairments. See Wheeler v. Heckler, 784 F.2d 1073, 1076i(11986). When




a treating physician’s opinion ds not warrant controlling wght, the ALJ must nevertheless
weigh the medical opinion based e (1) length of the treatmerglationship and the frequency
of examination; (2) the natur@@ extent of the treatment refatiship; (3) the medical evidence
supporting the opinion; (4) consistency with the reawrd whole; (5) specialization in the medical
conditions at issue; and (6) other factors whicllte® support or contradict the opinion. 20 C.F.R
8 404.1527(c). However, a treating picyan’s opinion is generally ¢itled to more weight than
a consulting physician’s opiniorBee 20 C.F.R. § 404.1527(c)(2).

The ALJ is required to reviewall of the medical findingsral other evidence that support
a medical source’s statement that a claimawiisabled. However, the ALJ is responsible for
making the ultimate determination about whetaeclaimant meets the statutory definition of
disability. 20 C.F.R. 8 404.1527(e). The ALJ is remuired to give @y special significance to
the status of a physician as treating or non-tngati weighing an opinion on whether the claimant
meets a listed impairment, a claimant’s desi functional capacity (see 20 C.F.R. 88 404.1545
and 404.1546), or the application of vocationaldexbecause that ultimate determination is the

province of the Commissioner. 20 C.F.R. § 404.16R76ee also Dudley v. Sec’y of HHS, 816

F.2d 792, 794 €LCir. 1987).
B. Developing the Record

The ALJ has a duty to fully and fairly ddep the record._Heggarty v. Sullivan, 947 F.2d

990, 997 (% Cir. 1991). The Commissioner also has #yda notify a claimant of the statutory
right to retained counsel atelsocial security hearing, anad solicit a knowing and voluntary

waiver of that right if counse$ not retained._See 42 U.S.C. § 406; Evangelista v. Sec’y of HHS,

826 F.2d 136, 142 fiCir. 1987). The obligatioto fully and fairly develop the recoekists if a



claimant has waived the right to retained coynaled even if the claimant is represented by
counsel. _Id. However, where an unrepresectainant has not waived the right to retained
counsel, the ALJ’s obligation to develop a full anid facord rises to a special duty. See Heggarty,

947 F.2d at 997, citing Currier v. Sec’y oé&lth Educ. and Welfare, 612 F.2d 594, 538(ir.

1980).

C. Medical Tests and Examinations

The ALJ is required to order additional mealitests and exams only when a claimant’s
medical sources do not give sufficient medicadlesce about an impairment to determine whether

the claimant is disabled. 20 C.F.R. § 416.%E& also Conley v. Bowen, 781 F.2d 143, 146 (8

Cir. 1986). In fulfilling his duty taonduct a full and fair inquiry, the ALJ is not required to order
a consultative examination unless the record éskeds that such an examination is necessary to

enable the ALJ to render an informed decisi@arrillo Marin v. Sec'y of HHS, 758 F.2d 14, 17

(15 Cir. 1985).

D. The Five-step Evaluation

The ALJ must follow five steps in evaluatirgclaim of disabily. See 20 C.F.R. 88
404.1520, 416.920. First, if a claimant is workingaasubstantial gainful activity, she is not
disabled. 20 C.F.R. § 404.1520(b). Second, ¢faamant does not have any impairment or
combination of impairments which significantly linmer physical or mental ability to do basic
work activities, then she does not have a sewapairment and is not disabled. 20 C.F.R. 8
404.1520(c). Third, if a claimant’s impments meet or equal an impairment listed in 20 C.F.R.
Part 404, Subpart P, Appendix 1, she is disab®dC.F.R. § 404.1520(d).okrth, if a claimant’s

impairments do not prevent her from doing pastvaaie work, she is not disabled. 20 C.F.R. §



404.1520(e). Fifth, if a claimant’s impairments (ddesing her residual funional capacity, age,
education, and past work) prevent her from daitiger work that exists in the national economy,
then she is disabled. 20 C.F.R. § 404.1520@ignificantly, the claimant bears the burden of
proof at steps one through four, but the Comrorssi bears the burden at step five. Wells v.
Barnhart, 267 F. Supp. 2d 138, 144 (D. Mass. 2003-ftep process applies to both SSDI and
SSI claims).

In determining whether a claimant's phyi@and mental impairments are sufficiently
severe, the ALJ must consider the combined effect of all of the claimant’s impairments, and must
consider any medically severe combination giamnments throughout the disability determination
process. 42 U.S.C. § 423(d)(2)(BAccordingly, the ALJ must make specific and well-articulated
findings as to the effect of a combination oparments when determining whether an individual

is disabled. Davis v. Shalala, 985 F.2d 528, 534 (it. 1993).

The claimant bears the ultimate burden of proving the existence of a disability as defined
by the Social Security Act. Seavey, 276 F.3d alte claimant must prowdisability on or before

the last day of her insured stafos the purposes of disability befits. Deblois v. Sec’y of HHS,

686 F.2d 76 (1 Cir. 1982), 42 U.S.C. 88 416(@®), 423(a), (c). If @laimant becomes disabled
after she has lost insured status, her claim fealdiity benefits musbe denied despite her
disability. 1d.

E. Other Work

Once the ALJ finds that a claimant cannot metto her prior work, the burden of proof

shifts to the Commissioner to establish that tlaénthnt could perform other work that exists in

the national economy. Seavey, 276 F.3d at "etermining whether the Commissioner has met



this burden, the ALJ must dewgl a full record regamdg the vocational opptrnities available to

a claimant._Allen v. Sullivan, 880 F.2d 1200, 1201"(C1r. 1989). This burden may sometimes

be met through exclusive reliance on the Medicalafional Guidelines (thégrids”). Seavey,
276 F.3d at 5. Exclusive reliance on the “gridsippropriate where the claimant suffers primarily

from an exertional impairment, without significarttn-exertional factors. Id.; see also Heckler v.

Campbell, 461 U.S. 458 (1983) (exclusive reliaonghe grids is approgie in cases involving
only exertional impairments, impairments which plegts on an individual's ability to meet job
strength requirements).

Exclusive reliance is not apypriate when a claimant is unable to perform a full range of
work at a given residual functioiavel or when a claimant hasnon-exertional impairment that
significantly limits basic work skills._ Nguyen, 172 F.3d at 36. In almbstf such cases, the
Commissioner’s burden can be met only throtlghuse of a vocational expert. Heggarty, 947
F.2d at 996. Itis only when the claimant can ¢yedo unlimited types of work at a given residual
functional level that it is unnecessary to call aat@nal expert to establish whether the claimant

can perform work which exists in the natibeaonomy. See Ferguson v. Schweiker, 641 F.2d

243, 248 (% Cir. 1981). In any eventhe ALJ must make a specifiinding as to whether the
non-exertional limitations are severe enough to pokch wide range of ggfoyment at the given
work capacity level indicatelly the exertional limitations.

1. Pain

“Pain can constitute a significant non-exam@l impairment.” _Nguyen, 172 F.3d at 36.
Congress has determined thatlaimant will not be considered disabled unless he furnishes

medical and other evidence (e.g., medical siguklaboratory findings) showing the existence of



a medical impairment which could reasonablydxpected to produce the pain or symptoms
alleged. 42 U.S.C. § 423(d)(5)(A). The ALJ masnhsider all of a claimant’s statements about
his symptoms, including pain, and determine themto which the symptoms can reasonably be
accepted as consistent with the objective mednidience. 20 C.F.R. 8 404.1528. In determining
whether the medical signs and laboratory figdishow medical impairments which reasonably
could be expected to produce ffaen alleged, the ALJ must applyetRirst Circuit’s six-part pain
analysis and consider the following factors:

(2) The nature, location, onset, dtion, frequency, radiation,
and intensity of any pain;

(2) Precipitating and aggrawag factors (e.g., movement,
activity, environmental conditions);

3) Type, dosage, effectiveness, and adverse side-effects of any
pain medication;

(4) Treatment, other than medication, for relief of pain;
(5) Functionakestrictions;and
(6) The claimant’s daily activities.

Avery v. Secy of HHS, 797 F.2d 19, 29°{(Cir. 1986). An individual'statement as to pain is

not, by itself, conclusive of disdlty. 42 U.S.C. § 423(d)(5)(A).

2. Credibility

Where an ALJ decides not to credit a ilant's testimony about pain, the ALJ must
articulate specific and adequate reasons for demgr the record must be obvious as to the
credibility finding. Rohrberg, 26 F. Supp. 2d at 3@9reviewing court willnot disturb a clearly
articulated credibility finding with substantialgaorting evidence in theecord. _See Frustaglia,

829 F.2d at 195. The failure to articulate the maador discrediting subjective pain testimony

-10-



requires that the testimony be adegpas true. See DaRosa v. §af Health and Human Servs.,

803 F.2d 24 (X Cir. 1986).
A lack of a sufficiently explicit credibtly finding becomes a ground for remand when

credibility is critical to tle outcome of the case. Seedlmood v. Schweiker, 681 F.2d 1349,

1352 (11" Cir. 1982). |If proof of disability idased on subjective evidence and a credibility
determination is, therefore, criticd the decision, “the ALJ musither explicitly discredit such
testimony or the implication must be so clear aanbount to a specific credibility finding.” _Foote

v. Chater, 67 F.3d 1553, 1562 {1Cir. 1995) (quoting Tienir v. Heckler, 720 F.2d 1251, 1255

(11" Cir. 1983)).

V. APPLICATION AND ANALYSIS

A. The ALJ’s Decision

The ALJ decided this case adverse to PliiatiStep 5. At Step 1, the ALJ found that
Plaintiff had not engaged in substantial daliractivity (“SGA”) since November 1, 2013, his
alleged disability onsetate, through August 19, 2016e date of his decisior(Tr. 31). The ALJ
noted that Plaintiff performed occasional worlaaselectrical inspectaturing this period, but his
earnings did not rise to the SGAreshold. _Id. The ALJ found &teps 2 and 3 that Plaintiff's
cervical/lumbar spine degenerativsadisease was severe, but thalid not meet or medically
equal any listed impairment (with specific consatem of Listing 1.04). (Tr. 31-33). At Step 2,
the ALJ found that Plaintiff had the non-severpairments of irritable bowel syndrome, right
shoulder impingement, sleep &an prostatitis, hyperlipidemis&orderline obesity, concussion,
headaches, right knee sprain, anxigisorder, right foot pain anchest pain. (Tr. 31-32). The

ALJ determined that Plaintiff retained the RF(ayform a limited range afork at the sedentary

-11-



and light exertional levels (fding that Plaintiff could stand and walk up to four hours per
workday), but was non-exertionally limited to odoasil adoption of varioupostures, avoidance
of workplace hazards, occasional overhesghching bilaterally, and no climbing of
ladders/ropes/scaffolds; the ALJ found that Pifiirgquired an option to switch between standing
and sitting for five minutes per hour. (Tr. 33). At Step 4, the ALJ febadPlaintiff could not
return to his past relevant work as an electrici@. 36). Then, at Step 5, the ALJ relied on the
VE'’s testimony to find that Plaintiff could perforother work as an assembler, inspector, and
hand packager, all jobs existing in significaninioers in the national drregional economy. (Tr.
37). Accordingly, the ALJ concludehat Plaintiff was not disablathder the Social Security Act.
(Tr. 38).

B. The Appeals Council Decision

Plaintiff argues that the Appeals Council érie refusing to remand based upon additional
evidence submitted after the ALJ’s decision. (Tr. 1-8). He describes this in his Reply Brief as his
“most important” argument. (ECF Doc. No. 21 at p. 3).

After receiving the ALJ’s unfavorable decisidétiaintiff retained a n& attorney to pursue
an appeal. In connection with the appeal, Plaintiff's current counsel presented additional treatment
records from the Warwick Pafdenter. (Exh. 16E). At the tenof the ALJ’s decision on August
19, 2016, the record contained treatment recoaas that provider for the period June 5, 2013 to
September 25, 2015. (Exh. 14F). At the Akdiing on June 24, 2016, Riaff’'s prior counsel
advised the ALJ that Plaintiff was still going t@tWWarwick Pain Center and stated, “I'm not sure

if those updated records would be relevant arbu...he still has medical treatment.” (Tr. 47).

1 As to the Warwick Pain Center records, Plaintiff @opcounsel stated that “right now we have those you
know pretty much accurate through like September, October of last year [2015].” (Tr. 47)soHerdlrmed the

-12-



The ALJ gave Plaintiff's priocounsel the opportunity to obtaguch records and submit them
post-hearing pursuant to the so-called Five-8ale contained in 20 C.F.R. § 405.331. (Tr. 47-
48). Plaintiff's prior counsel did not do so.

The Appeals Council consideréte “new” records in threengooral groupings. (Tr. 2).
First, it noted that a significant portion of thexzords were already included part of Exhibit 14F
in the Administrative Record that was before thelAPlaintiff does not challenge this conclusion.
Second, it noted that a smaller portion post-datedLids decision and thudid not relate to the
period at issue. Plaintiff challenges thisnclusion because the records are evidence of
“continuing conditions.” Finallyjt noted that approximately lieof the recods covering the
period November 2, 2015 to Jubp, 2016 did not show a “reasoralprobability that it would
change the outcome of the [ALJ’s] decision.” Rlaintiff challenges thikast conclusion as being
“egregiously mistaken.”

Generally, the discretionary decision of #ygpeals Council to deny a request for review
of an ALJ’s decision is not revieble. A judicial revew under 42 U.S.G8 405(q) is typically
focused on the findings and reasoning of the AleJ, whether the AL§ findings are supported
by substantial evidence and whether the ALJ properly applied the law. Of course, it makes no
sense from an efficiency standpbfor a reviewing court to spend time and resources critiquing
the work of the Appeals Council when it has gdiction to review thenderlying and operative
ALJ decision. In other words, reversible erroranyALJ can be remedied by the Court regardless

of what the Appeals Council did or did not do.

lack of any current “orthopedic treatment.” Id. These statements and his decision not to obtalmréindpsiated
records suggests that he did not believe they were necessary or relevant to his client’s claim.

13-



The First Circuit has, however, held th&view of Appeals Council action may be

appropriate in those cases “where new evidence is tendered after the ALJ decision.” Mills v.

Apfel, 244 F.3d 1, 5 f1Cir. 2001). In such cases, “an ApfeCouncil refusal to review the ALJ
may be reviewable where it givas egregiously mistaken ground foisthction.” Id. This avenue

of review has been described as “exceedinglyow.” Harrison v. Barnhart, C.A. No. 06-30005-

KPN, 2006 WL 3898287 (D. Mass.eb. 22, 2006). Further, the term “egregious” has been

interpreted to mean “[e]xtremebyr remarkably bad; flagrant.” Ortiz Rosado v. Barnhart, 340 F.

Supp. 2d 63, 67 (D. Mass. 2004) (quoting Black’s Law Dictiondfye¢?. 1999)).

In Mills, the First Circuit recognized that Appeals Council denial of a request for review
has all the “hallmarks” of an unreviewablesdhetionary decision. Mills, 244 F.3d at 5. The
Appeals Council is given a great deal of latitugieler the regulations and “need not and often
does not give reasons” for its decisions. ld.ugtthe First Circuit “assoe[d] that the Appeals
Council’s refusal to review would be effectiyalinreviewable if no reason were given for the
refusal.” Id. at p. 6. It di, however, create a narrow exceptifor review when the Appeals
Council “gives an egregiously mistaken ground fts] action.” Id. at p. 5.The First Circuit did
not find this result to be a “serious anomahgcause “there is reason enough to correct an
articulated mistake even though one cannot pluhe thousands of simple ‘review denied’
decisions that the Appeals Council missiue every year.” Id. at p. 6.

First, a ruling in Plaintiff's favor on thi&ppeals Council argumenmtill effectively allow
him to end run the requirements for timely subnoissf evidence. In particular, he would avoid
the requirements of the Five-day Rule (2B.8. 8 405.331) and the good cause showing necessary

for a Sentence Six Remand to consider neesce. See Walsh Colvin, No. 15-00495WES,

2016 WL 8674490, *2 (D.R.I. Aug. 19, 2016). Here,\arwick Pain Centearecords in question

14-



pre-date the ALJ’s decisiéand could have been obtained and submitted to the ALJ by Plaintiff's
prior counsel. He did not do sBlaintiff's current counsl did submit them tthe Appeals Council
and the late-tendered records weomsidered. Thus, the ontgmaining issue is whether the
Appeals Council’s conclusion asttwose records was “egregiously mistaken” as Plaintiff claims.
Plaintiff argues that the records in issue contelear indicia of a wisening of [his] back
pain.” (ECF Doc. No. 21 at p. 4). He descriltes “the most important evidence proffered” and
challenges the Appeals Council'srclusion that it was not likely talter the outcome, Id. A
review of the records for the reknt period (ECF Doc. No. 134t pp. 11-50) suggests otherwise
and does not support an egregious-mistake finding.
The Warwick Pain Center records in issue reflect monthly medication-management
appointments with either a physiciarassistant or nurse practitiondrhey all relate to a history
of neck and/or back pain, and reference the poesehheadaches. They do not reasonably reflect
any material exacerbation of symptoraad record a fairly stable conditidnFinally, they are
basically consistent with the records actually abered by the ALJ in Exbit 14F, and thus it is
very unlikely that the ALJ’s consideration of tleosecords would result in a different outcome.
Plaintiff has absolutely failed to establighat the Appeals Council committed any mistake,
egregious or otherwise, in reaching the conolusghat the “new” medical evidence did not “show

a reasonable probability that it would chamige outcome of the decision.” (Tr. 2).

2 In addition, all but one medication-management appointment (July 25, 2016) pre-dated the ALJ hearing.

3 While the two treatment records thmist-date the ALJ’'s decision dagaably reflect increased neck pain
which triggered headaches, the records provide no retrtigép opinion and indicate no changes in health condition
and “no new complaints.” Additionally, all of the records for the period September 2015 through August 2016 indicate
in the “review of systems” that Plaintiff consistly reported back paimeck pain and headache.

15-



C. Plaintiff Has Shown No Error in the ALJ's Evaluation of His Irritable Bowel
Syndrome

The ALJ determined at Step 2 that Pldfigti“gastrointestinal irritable bowel syndrome
(“IBS”)/gastroesophageal reflux disease (“GERDH)y causes intermittent reflux/diarrhea which
does not result in any ongoingcsadary functional limitatiorisand thus was a non-severe
impairment. (Tr. 31-32). The ALJ also gave “less weight” to the opinion of the state agency
consulting physicians who found Ri&ff's gastrointestinal disorderto be severe. (Tr. 78, 91).
Dr. Lipski at the initial determination stage edtthe presence of chronic diarrhea in her RFC
explanation (Tr. 81) and found that Plaintiff “negqan [as needed] access to toileting facilities.”
(Tr. 80). Dr. Arcega at theeconsideration stage did not espsly include those findings.
(Compare Tr. 80-81 with Tr. 93).

The ALJ did not include argpecial accommodation for bathroom use in his RFC findings.
He accurately noted that the “specific frequencyestroom use is not discussed and/or analyzed
by any treating or examining sa&’ and thus “[t]here is no way to objectively quantify the
frequency or duration of restroom use.” (B2, n.2). The ALJ congtled that “this vague
limitation would not significantly reduce the occupatl base of exertionally light work.” 1d.

Plaintiff clarifies in his Repl Brief that the “point” of hisStep 2 and 3 arguments is that
the ALJ was not equipped as a lay person to determine that there were no ongoing secondary

functional limitations arising out dfis IBS. (ECF Doc. No. 21 at 13). He argues that the ALJ,

4 Plaintiff makes a similar argument regarding the ALJ's Step 2 determination that his headaches were “non-
severe” impairments. He fails, however, to sufficientlyedep and support this argument and refers only generally
to complaints of headaches in the treatment record€F (Boc. No. 13-1 at p. 26). The mere presence of such
complaints in the record does not evidence functional limitagafficient to meet Plaintiff's Step 2 burden or show
any Step 2 error by the ALJ.

16-



having identified a deficiency ithe medical evidence, shouldveasought clarification from a
medical expert as to the frequgraf Plaintiff's likely need forestroom use. Id. at pp. 13-14.

In her Memorandum, the Commissioner ousiike medical evidence that corroborates
the ALJ’s findings. Plaintiff does mnadlispute this evidence in higeply Brief but rather, as noted
above, argues that the “deficiency” in thadewmce warranted engaging a medical expert for
clarification. The medial evidence of record de&ot support Plaintiff's arguments and, even if
the ALJ erred in any fashion, it was harmless error.

First, Plaintiff testified at length befotke ALJ and never mentioned chronic diarrhea or
frequent bathroom usage as a limitation even ugdestioning by his prior counsel. (Tr. 48-69).
Plaintiff's prior counsel asked him questioabout numerous functional limitations including
walking, standing, sitting, his right shouldemeck rotation, bendg) stopping, crouching,
kneeling, lifting, ability to concentrate and meation side effects but posed no questions or
argument about frequent bathroom needs. §5f67). In addition, # ALJ did not pose any
hypothetical to the VE that includdimitations for frequent batbom use, and Plaintiff's prior
counsel chose not to ask the VE any questiorasolever regarding the impact of such limitations
on the occupational base. (Tr. 70-71).

The medical record is also silent asaoy specific functional mitations related to
Plaintiffs IBS> (See Exhs. 10F and 12F). Plaintiffvsa gastroenterologist briefly in 2014 and
reported various abdominal symptoms present fr‘dmntire life” but worse wh stress or if he
eats in morning “maybe.” (Tr. 406, 408). Thisegse symptoms were present during the duration

of Plaintiff’'s work as an electrician and laterapart-time inspector. Dr. Palumbo noted a need

5 While Plaintiff reported the need to be “close” to mesin facilities due to digestvissues, (Tr. 197, 207,
223), there is no specific indication aftequency noted anylvere in the record.
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for “lots of diet education” angrescribed an IBS diet (Tr. 4420). Plaintiff wa directed to
follow-up as needed (Tr. 420), and there are Hoeup appointments evidenced in the medical
record. Finally, the subsequewarwick Pain Center treatment record for pain medication
management all record a denial of complaintgliafrhea or bowel incontinence. (See, e.g., Tr.
438). Plaintiff simply did not met his Step 2 burden beforeetALJ of showing that his IBS
caused any significant functional litations. The ALJ’'s Step 2rfding that Plaintiff's IBS was
“non-severe” is supported by subsial evidence and must be affirmed. However, even if the
ALJ erred at Step 2, he thorougltlonsidered IBS,ral the record supportise ALJ’s decision not
to include any limitation dated to frequent bathroom usehiis RFC finding. Plaintiff has shown
no reversible error.

4, Plaintiff Has Shown No Error in the ALJ’'s Credibility Determination

The ALJ found that Plaintiff's statements concerning the intensity, persistence and limiting
effects of his symptoms was “not entirely consistent” with the medical and other evidence of
record. (Tr. 34). However, the ALJ substantially credits Plaintiff's statements by assessing an
RFC for a fairly limited range of work at thedsatary and light exednal levels. (Tr. 33).

The ALJ follows the appropriate legal frammw (SSR 16-3p) and early articulates the
reasons for his conclusion. (Tr. 34-35). Whédasonable minds might differ as to the evaluation
of such evidence, the assessment of a claimangdibility is an essential part of an ALJ's

responsibility. _See Ward v. Colvin, No. 2:14-cv-00323-JAW, 2015 WL 4628846, *4 (D. Me.

Aug. 3, 2015) (“The Court is not substitute its judgment for thedgment of the ALJ, particularly
as to the ALJ's credibility determinations.”)The ALJ gave adequate reasons to support his
findings including an entry in the Warwick Paenter records that Plaintiff's medication

“reduces his pain and allows him to completedaigy work and home activis,” (Tr. 546), it has
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“significantly reduced [his] pain...with no signifint side effects,” (Tr. 538), allowed him to
“work side jobs during the dayith fair pain control, (Tr. 539), his recordf working as an
electrical inspector durgnthe relevant period, ards reported activitiesThis evidence and the
medical record are more than enough to support the ALJ’s credibility findings.

In apparent recognition of thiact, Plaintiff shifts gears ihis Reply Briefand argues that
“stale state agency opinions cannot be thesbfsi discrediting a claimant’s descriptions of
impairment arising out of pain, wh they are based on an incontpleecord.” (ECF Doc. No. 21
at pp. 10-11). However, there is no basisdoncluding that theansulting physician opinions
are stale or the record incomplete. As praesly noted, Plaintiff§ prior counsel had the
opportunity to obtain and submit theew” Warwick Pain Center recds in issue and failed to do
so. In addition, those medication-managemenbrds as a whole do nioidicate any material
worsening of symptoms and reda fairly stable condition.

CONCLUSION

For the reasons discussed herein, | reconthtieat Plaintiff's Motion for Reversal (ECF
Doc. No. 13) be DENIED and that the Comnus&r's Motion to Affirm (ECF Doc. No. 19) be
GRANTED. I further recommend that Final Judgmemter in favor of Defendant. Any objection
to this Report and Recommendation must be spenificmust be filed with the Clerk of the Court
within fourteen days ats receipt. _See Fed. R. Civ. P. 72(biR Cv 72. Failure to file specific
objections in a timely manner constitutes waiver of the right to review by the District Court and

the right to appeal the Distti Court’s decision._See Unit&tates v. Valencia-Copete, 792 F.2d

4, 6 (F'Cir. 1986);_Park Motor Martnl v. Ford Motor Co., 616 F.2d 603, 605' Cir. 1980).

/s/ Lincoln D. Almond
LINCOLN D. ALMOND

United States Magistrate Judge
December 17, 2018




