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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

JOHN S,
Plaintiff,

V. : C.A. No. 18-55JIM
NANCY A. BERRYHILL, ACTING

COMMISSIONER OFSOCIAL SECURITY,
Defendant.

REPORT AND RECOMMENDATION

PATRICIA A. SULLIVAN, United States Magistrate Judge

Plaintiff John Shasmovedfor reversal of the decision of the Commissioner of Social
Security (the “CommissionergenyingDisability Insurance Benefits (“DIB”) and Supplemental
Security Income (“SSI”) under 88 205(g) and 1631(c)(3) of the Social SecutitdAt).S.C.
88 405(g), 1383(c)(3) (the “Act”)He contends thahe Administrative Law Judge (“ALJ")
erred in establishing @sidual functional capacity (“‘RFC*Ylevoid ofany limitations arising
from hissevere migraine headaches. Defendiaricy A. Berryhill(“Defendant”) has filed a
motion for an order affirming the Commissioner’s decisidhe matter has been referred to me
for preliminary review, findings and recommended disposition pursuant to 28 U.S.C. §
636(b)(1)(B). Having reviewed the entire recortindl that the ALk RFCfindingis
sufficiently supported by substantial evidenaed untainted by legal error. Accordinglly,
recommend that Plaintif Motion to Reverse the Decision of the Commissioner (ECF No. 10

be DENIED and Commissioner’s Motion Adfirm Her Decision (ECF No. 1be GRANTED

l. Background

! Residual functional capacity is “the most you can still do despite limitations,” taking into account “[yJour
impairment(s), and any related symptoms, such as pain, [that] mayplaysgal and mental limitations that affect
what you can do in a work setting.” 20 C.F.B.484.1545(a)(1)416.945(a)(1)
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A. Plaintiff's Employment and Medical History

Plaintiff's medical history prior to his alleged onset of disability may be briefly
summarized. In 200kt the age o$eventeen, while intoxicated, he was the unrestrained driver
in atragicmotor vehicle aecident; he sustainedsarious head injury, includirngptic nerve
damage.Tr. 253, 283-86. Two and a half years later, on August 26, 2003, a neuropsychological
re-evaluation performed by two psychologists inclutlesconclgions that he had made a “good
recovery” fromthe hed injury, that his decision to work in computer science would be a “good
fit,” andthat he was left witlonly “mild difficulty” in attention, language, and learning of
discrete verbal informationTr. 251-57. A 2010 MRI of the brain was normal. Tr. 269. A 2010
eye examination found no vision issues, despite Plaintiff’'s complaint of eye presfunausea
and his reported history of migraines. Tr. 258-38roughout this period, Plaintiff was
employed, workingn sales at Best Buy, as a techniciaRisey Bowesas a state constaBle
and for a family jewelry company. Tr. 50-53, 187.

After Plaintiff's alleged onset of disability (September 1, 2011) and continusidisa
datelastinsured (December 31, 2011), he continued to work, albeit never at a job that amounted
to “substantial gainful activity.” Tr. 28. For example, in 2015, he told@&mnesSulivan that
he was “working at hifriend’s marijuana harvesting facility” and complained that repeated use
of scissors during that job had injured his elbow. Tr. 263. In additideshifed that halso
did intermittentcomputer jobs, such as installing a printer, for two to three hours a week. Tr. 53-
54. In relation to the latter work, during Isix montlts of physical therapy in 2016, he

consistently advised staff that he was-gsifployed, once describing himself as a “programmer”

2 Somewhat inconsistent with his claim of disability, Plaintiff wrote a lettsupport of his claim in May 20186, in
which he stated that work as a constable was appropriate for him in tkawvédhim to work “at my own pace
during favorable hours.Tr. 211. The letter also explains that this job ended not because of hismepigibut
rather because, in his words, “| have been terminated attheegimes leisure.”ld.



and once as “working FT/FD (self).” Tr. 453-9Whenthe ALJasked about tk claim ofwork
as a “programmer Plaintiff tedified that he was not really working and that he said “I program”
because PT staffisked him, “what do you do?” Tr. 54-5Bs of the ALJ hearing, Plaintifhas
living in his own apartment, which he keeps clean, although his mother still does his laundry
because she sees hgeiting sweaty and irritable carrying the basket up and down. Tr. 67.
Over the fouryear period fronPlaintiff’'s September 2011 alleged onset until shortly
before he applied for disability in September 2015, Plaintiff's only na¢tlieatmenbf record
was an emergency room visit for a cut on his thumb not serious enough to require siitches
260. The firstpost-onsetelevant treatment was an initial evaluation vidéh Sullivan on July
20, 2015; Dr. Sullivan noted Plaintiff's history of head trauandmigraine headachesd
referredhim to aneurologist, Dr. Keith BrecherTr. 264. At the first appointment with Dr.
Brecher on August 25, 201Blaintiff reported three to founigrainesa weekwith vomiting, a
pulsating left eye, and feeling nauseous all the,tattbough, on examination, everything was
normal. Tr. 266-67. Dr. Brecher prescribed medication for headaches and nBu2é4. In
October 2015Plaintiff followed-up with Dr. Brecher; based on his subjective refiat the
prescribed medications were not working and he was continuing to have threeheddaches
per weekDr. Brecher adjustethe medications Tr. 275. In December 2015, Plaintiéturred
to Dr. Sullivan and complained ofress due to a family circumstance; on saene day, Plaintiff
also toldDr. Brecher that his migraines had gotten worse with stress. Tr. 271D27/Brecher
again found no abnormalities on examinatidm. 273. A brain MRI done in December 2015
showedsurgical changes amdild, nonspecific whitenatter changéhat“could reflect non-
specific whte matter chageor a focus of shear injury.Tr. 277. Dr. Brecher’s subsequent

treating note makes no reference to this M&en.5,infra.



In connectiorwith the application,He file was reviewed by the SSA expert physicians,
Dr. Karen Grande at the initial phase and Dr. Abraham Colb on reconsideEati@olb’s file
review was completed in February 20TBhe file that they reviewddcluded the massive
record from Plaintiff’'s 2001 hospitalization, the 2003 neuropsychological reagialuthe 2010
and 2015 brain MRIsgnd the2015treating notes of Bx. Sullivan and BrecheThe SSA
experts analyzed Plaintiff's claims of chronic head pain and nalogtdor the DIB claim and
for the SSI claim; thegoncluded that Plaintiff's “[ijmpairment or combination of impairments
does not significantly limit physical or mental ability to do basic work activitiés. 79, 87, 95,
103.

After theGrande/Colb SSA opinions were submittBdintiff's treatment continued but
with a shift of emphasis. On January 20, 2016, Plaintiff visited the emergency departme
complaining olheadachand neck painhe reported a history of chromugraineswith
vomiting buttold staff that theneck pain was newTr. 447. After thepain was alleviated with
medication he was sent homhis request for a brain scan was refused as not clinically
indicated Tr. 449. When Plaintiff sawDr. Brechera week later, the focus was the pain in his
neck; Dr. Brechespeculatedhat Plaintiff'scervicalissuesnight be causing the headaches. Tr.
434. A February 2016 CT of the cervical spine confirmeddiszase Tr. 438. Afterseveral
failed referrals to pain clinicn June 2016, Plaintiff began an intensive course of physical

therapy(“PT"), which continued for more than six months.

31n response to Plaintiff's complaints of pain, Dr. Breategreatedlyried to refer him to a pain management clinic.
The first was the Warwickain clinic, where Plaintiff lasted ten minutes because he found it to bedtioiTr. 60.
Next, Plaintiff was sent tBr. Handels clinic, where he was verbally abusive to staff geftl Tr. 62, 425. Next,
Plaintiff was referred to Biltmorpain clinic, but he waited three months to call by which tirmree ¢hinic wasnot
taking new patients. Tr. 61. Last, Dr. Brecher told Plaintiff abd®Hhode Island Hospital pain clinic, which
Plaintiff testified he had been persistently calling. Tr6@1



This PT was very successful. Tr. 453-97. Within less than a nfélaihtiff was no
longer taking sumatriptan for migraines. Tr. 4@latedJanuary 18, 2017hé PT discharge
report records th&®T has helpedhim to improve overall function, he has less frequent headaches
and has ioreased ability to complete activities of daily liviagd heavy chores. Tr. 499. Dr.
Brecher concurred, noting in October 2016 that “[Plaintiff] feels as if Pdedehim more than
taking medication.” Tr. 428.

B. The ALJ’s Decision

Focusing first on the DIB claim, the Alcarefully reviewed the “scant record evidence”
betweerPlaintiff's recovey from the 2001 accident until 2015 and found that, prior tal&ie
lastinsured (December 31, 2011), Plaintiff did not hawg severe impairmerdnd therefore
was not disabled during the period when he was eligible for disability insurance. Tr. 38-31.
to the SSI claimat Step Two, the ALJ found that Plaintiff did hasevere impairments
specifically,migraine headaches, cervical degenerative disc disease, a history of cranastdmy
left optic nerve damage. Tr. 31. With this finding, the SSI sequential analysisueaht

In assessing the severity and limiting effects of Plaintiff's migraine lobadathe ALJ
relied on the SSA non-examining physicians, @sande andolb, who opined based on the
record developed as of February 2016ribgthetime covered by their file reviewireatment
was focused on Plaintiff’'s complaints of frequent aadere migraines and treatment of
migraines by Dr. Brecher, a neurologist. Tr. 36-3he ALJafforded theSSA physicians
“some weight,” because theyddhot have access to the 2016/2017 treating record, which is
focused on neck pain, including how PT for neck pain resulted in improvement of the migraines.
Tr. 37. After a detailed analysis of the treating record (including Dcherés treating notes),

the ALJnoted her agreeentwith the SSAassessment that the migraines caused minimal



functional impact, an assessment that she found was confirmed by the post-February 2016
treatment during which the migraines improved to the point where Plaintiffccedseg
prescribed medication. Tr. 32-37h& ALJ determined thatlespite hismpairmentsPlaintiff
retainedthe RFC to perfornthe full range ofight work, resulting ina finding of “not disabled.

Tr. 38. She explained thdte limitations incorporated into the R&re based principallgn

the limiting effects otervical degenerative disc disease, in combination with the other severe
impairments (including the migraines). Tr. 37.

. Standard of Review

The Commissionesfindings of fact are conclusive if supported by substantial evidence.
42 U.S.C. § 405(g). Substantial evidence is more than a scintilla — that is, the evidende mus
more than merely create a suspicion of the existence of a fact, and must includelesvant
evidence as a reasonable person would accept as adequate to support the conclusion. Orti

Secy of Health & Human Servs., 955 F.2d 765, 769 (1st Cir. 1991) (per curiam); Rodriguez v.

Secy of Health & Human Servs., 647 F.2d 218, 222 (1st Cir. 1981); Brown v. Apfel, 71 F.

Supp. 2d 28, 30 (D.R.I. 1999). Once the Court concludes that the decision is supported by
substantial evidence, the Commissioner must be affirmed, even if the Court woulddzhedr

a contrary result as finder of fadRodriguez Pagan v. Sec’y of Health & Human Servs., 819

F.2d 1, 3 (1st Cir. 1987%ee als®Barnes v. Sullivan932 F.2d 1356, 1358 (11th Cir. 1991);

Lizotte v. Sec’y of Health & Human Servs., 654 F.2d 127, 128 (1st Cir. 1981).

The determination of substantiality is based upon an evaluation of the record as.a whol

Brown, 71 F. Supp. 2d at 38ee alsd-rustaglia v. Ség of Health & Human Servs., 829 F.2d

192, 195 (1st Cir. 1987); Parker v. Bowen, 793 F.2d 1177, 1180 (11th Cir. 1986) (court also

must consider evidence detracting from evidence on which Commissioner. r@lied), the



Court’s role in reviewing the Commissiongidecision is limited Brown, 71 F. Supp. 2d at 30.

The Court does natinterpret the evidence or otherwise substitute its own judgment for that of

the Commissionerld. at 3031 (citing_Colon v. Se¢ of Health & Human Servs877 F.2d 148,

153 (1st Cir. 1989)). “[T]he resolution of conflicts in the evidence is for the Commissnmter

the courts.”1d. at 31 (citing Richardson v. Perales, 402 U.S. 389, 399 (1971)). A clasmant’

complaints alone cannot provide a basis for entitlement when they are not supporteticay me

evidence.SeeAvery v. Sec’y of Health & HumaS8ervs, 797 F.2d 19, 20-21 (1st Cir. 1986); 20

C.F.R. § 404.1529(d).

" . Disability Determination

The law defines disability as the inability to do any substantial gainful adbyitgason
of any medically determinable physical or mental impairmenthvban be expected to result in
death or which has lasted or can be expected to last for a continuous period of not less tha
twelve months. 42 U.S.C. § 416(l); 20 C.F.R. § 404.1505. The impairment must be severe,
making the claimant unable to do previous work, or any other substantial gainfulyaehiah
exists in the national economy. 42 U.S.C. § 423(d)(2); 20 C.F.R. 88 404.1505-1511.

A. The Five-Step Evaluation

The ALJ must followfive stepsin evaluatinga claim of disability. See20 C.F.R. §
404.1520.First,if aclaimantis workingat a substantial gainfudctivity, the claimantis not
disabled. 20 C.F.R. § 404.1520(b). Secdndgclaimantdoes not havanyimpairmentor
combination oimpairmentghatsignificantlylimit physicalor mentalability to do basicwork

activities,thentheclaimantdoes not have severampairmentandis not disabled. 20 C.F.R. §

4The Social Security Administration has promulgated identical sets wit@ms governing eligibility for DIB and
SSI. SeeMcDonald v. Sew of Health & Human Servs795 F.2d 1118, 1120 n.1 (1st Cir. 1986). For simplicity,
the Court citeto one set only Seeid.




404.1520(c). Thirdf aclaimants impairmentameetor equalanimpairmentistedin 20 C.F.R.
Part404, Appendix 1theclaimantis disabled.20 C.F.R. § 404.1520(d). Fourtifi,aclaimants
impairmentsdo not prevent doingastrelevantwork, theclaimantis not disabled. 20 C.F.R. §
404.1520(e)q). Fifth, if aclaimants impairmentgconsideringRFC,age,educatiorandpag
work) prevent doing othework thatexistsin thelocal or national economy, a findirgf disabled
is warranted. 20 C.F.R. 8§ 404.1520(gpignificantly, theclaimantbearsthe burden of procdt

StepsOnethrough Four, but th€Eommissionebearsthe budenat StepFive. Wells v. Barnhart

267F. Supp. 2d 138, 14. Mass.2003)(five stepprocessappliesto bothDIB andSSI
claims).

In determiningwhether aclaimants physicalandmentalimpairmentsaresufficiently
severethe ALJ mustconsiderthe combineeffectof all of theclaimants impairmentsandmust
consideranymedicallyseverecombination ofmpairmentshroughout thelisability
determinatiorprocess. 42 U.S.C.423(d)(2)(B). Accordingly,the ALJ mustmakespecificand
well-articulatedfindingsasto theeffectof acombinationof impairmentsvhendetermining

whetheranindividualis disabled.Davisv. Shalala 985 F.2d 528, 534 (11tir. 1993).

The claimant must prove the existence of a disability on or before the lastidayrefdstatus

for the purposes of disability benefits. Deblois v. Sec’y of Health & Human Servs., B886;

79 (1stCir. 1982); 42 U.S.C. 88 416(i)(3), 423(a), 423(c). If a claimant becomes disabled after
loss of insured status, the claim for disability Hegaenust be denied despite disabilit@ruz

Rivera v. Sely of Health & Human Servs., 818 F.2d 96, 97 (1st Cir. 1986).

V. Analysis



Plaintiff's argument may be simply stattcHe contends thahecausette ALJwent
beyond the SSA physicians’ opiniotigt his migraines are nosavere impairmenand instead,
for the SSI claim, founthatmigraines were severe after the dddstinsured, she was obliged to
assignfunctionallimitations to migraine headachasd to incorporate them into the RFTr.
28, 31. Becauseshe did not, the RFC lacks the support of substantial evidence asdahe
requiresremand. Plaintiff contends that he sustained his burden of presenting proof of these
limitations with his own testimony (and his subjective claims toHdecher) that he experienced
debilitating migraine headachascompanied by significant naugbaee to four times a week.
He links this symptom to the vocational expert’s testimony that work is precloded f
individual who misses work three to faimes a week due to migraines. See71; £eWest v.
Berryhill, No. 17-1170, 2017 WL 6499834, at *1 (1st Cir. Dec. 11, 2017) (“Appellant had the
burden of establishing his RFC, and the ALJ had the burden of showing that substantial gainful
activity wasopen to him.”).

There are serious problems with this argument.

First, Plaintiff'scontention that the December 2015 brain MRI objectively supports the
proposition that the migraine headaches caused functional limit&ianavailing. The

argumentasks the Court improperly to speculate about the medical significance of these

5 Plaintiff also throws in the conclusory criticism that the ALJ “does peti§y how the conclusion of a ligfRFC]
was reached.” ECF No. H2 8. If intended as an attack on the bhet¢aof the ALJ’s analysis, this undeveloped
argument is waived. In any evetitere is no error. Ae decision reflects that the ALJ carefully examined the
evidence submitted after February 2016 and foundttbajectivdy confirmedthe new diagnosis afegenerative
disc disease of the cervical spimehichsupported greater limitations than those reflected in the SSA physicians’
opinions. Tr. 37. In so findinghe ALJ gave Plaintiff the benefit of the doubt, crediting his subjectveplaints

to a cegree, and limiting him to light work. Tr. 64. Such a determination iswithiin the ALJ’s purview.See
Pafume v. AstrueNo. CA 11310A, 2012 WL 2149919, at *10 (D.R.l. June 12, 2012) (no error where consulting
psychologists “agreed that Plaintiffdhanly a mild difficulty in concentration but the ALJ gave Mr. Pafume ‘the
benefit of the doubt in assessing a moderate limitation in this area™).



observations. lignores that Dr. Brechgwho ordered it, did not so interpret this MRt

ignores Dr. Handel's summaof the findings of this MRI as “unremarkabla$ they relate to
Plaintiff's headachesand it ignores that Dr. Colb, the reconsideration SSA expert physician,
reviewed this MRI and found that the objective evidence was insufficient to sltabraines
as “severe” for purposes of Step Two. Tr. 93-B%L03, 425-26, 432. And no treating source
or medical expert opined that these MRI findings amount to objective evidencdeunsith
Plaintiff's subjective complaints.

Second, the ALJ found that Plaintiff's testimony and subjective statements lagout t
severity ad intensity of his migraines wert consistent with the medical evidence and other
evidence of recordPlaintiff has not challenged this wedlipported “credibility” finding.See
Tr. 33. Accordingly, there is no error in the Als)failure tocredit Plaintiff sextreme testimony
about the frequency and impact of his migraingeeTr. 57, 59, 63, 69.

Third, as the ALJ correctly notedn6 treating physician has opined any greater
functionallimitations” Tr. 37. Rather, he only opinion®f recordare those from the SSA non-
examining experts, whexamined the migraine evidence dadnd thatmigrainesdid not

significantly limit the ability to do basic work activities. Tr. @eGomes v. AstrueCA No.

08-233 S, 2009 WL 4015595, at *6 (D.R.I. Nov. 19, 2009) (“The Court of Appeals for the First
Circuit has recognized that the assessment of &ramining medical expert may, in some

circumstances, alone constitute substantial evidence.”) (citing Beopmezlv. Sec’y of Health

& Human Sevs., 951 F.2d 427, 431 (1st Cir.1991)).

6 At the March 2016 appointment, which is thext oneafterthe December 2015 MRI, Dr. Brecher focused on
Plaintiff's cervical pain, “which may be triggering his headaches,” aksaseain the failure dfisreferral to
Warwick Pain Center (because Plaintiff felt he hadad experiené® Tr. 43233. Dr. Breclkr made no mention
of the MRI.
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Fourth, the ALJ also noted that Plaintiff reported improvement in his migraine headac
during PT to the point whelee ceased taking medicatiprescribed for migrainesTr. 27, 428;

seeSimumba v. ColvinCivil Action No. 12-30180-DJC, 2014 WL 1032609, at *13 (D. Mass.

Mar. 17, 2014) (in determinintipat there was “little to prevent [the plaintiff] from working,” the
ALJ considered evidence that migraine medication improved the plaintiff Sdaatty). The
ALJ’s observation echoes the same observation by Dr. Brecher. Tr. 428. There @ imotleer
ALJ’s determination thahis evidence affirms the opinions of the SSA ma@mining
physicians that themigraine headaches did not impose any independectidaal limitations on
Plaintiff's RFC. Seeid.

Last, d the nub of Plaintiff's attack on the ALJ’s approach is the flalegdlproposition
that a severe impairment at Step Two requires RFC limitations linked to that impairrhent. T
legal principlehas been soundhgjectedn this Circuit Rathercourtstreatit aswell settled that
“the mere fact that an impairment may be ‘severe’ for purposes of Step 2 doeguna a
finding that the impairment significantly restricts [the plaintifed]ility to perform work, i.e., his

RFC.” Joseph N. v. Berryhill, C.A. No. 17-375 WES, 2018 WL 2722461, at *7 (D.R.l. June 6,

2018) (citing_Viveiros v. Astrue, Civil Action No. 10-11405-JGD, 2012 WL 603578, at *12 (D.

Mass. Feb. 23, 201P)see e.qg, Courtney v. Colvin, Civil No. 2:18v-72-DBH, 2014 WL

320234, at *4 (D. Me. Jan. 29, 2014) (“a finding that a particular impairment is severe does not
necessarily result infanding of related limitations on the ability t@egorm workrelated

functions”). In reliance on these cases, | find that there is no legallynmgséle inconsistency
between the ALJ’s finding that migraines are severe at Step Two, anddingfthat Plaintiff's

RFC is limited only by the symptonas$ cervical disc disease.
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For the foregoing reasons, | find no error in the ALJ’s decisional apptodich
evidence of migraine headaches. She relied on the SSA expert physiciantatierns of the
objective and subjective evidence of the migraines during the period when theypestre
intense as well as the dramatic improvement with PT for the period after the SSA réMmatv
amounts to substantial evidence. The ALJ’s decision should be affirmed.
V. Conclusion

Based on the foregoing analydisscommend that PlaintiffMotion to Reverse the
Decision of the Commissioner (ECF No. 10) be DENIED and Commissioner’s Motionitn Aff
Her Decision (ECF No. 12) be GRANTED.

Any objection to this report and recommendation must be specific and must be served
and filed with the Clds of the Court within fourteen (14) days after its service on the objecting
party. SeeFed. R. Civ. P. 72(b)(2); DRI LR Cv 72(d). Failure to file specific objections in a

timely manner constitutes waiver of the right to review by the district judgehantght to

appeal the Court’s decisiorgeeUnited States v. Lugo Guerrera?4 F.3d 5, 14 (1st Cir. 2008);

Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1st Cir. 1980).

[s/ Patricia A. Sullivan
PATRICIA A. SULLIVAN
United States Magisdte Judge
SeptembeRl, 2018
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