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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

SAMUEL FUENTES
Petitioner

V. ': C.A. No. 20-66WES

PATRICIA COYNE-FAGUE,
Respondent.

MEMORANDUM AND ORDER
PATRICIA A. SULLIVAN, United States Magistrate Judge.

On February 11, 202@etitioner Samuel Fuentes filegha se Petition for Writ of
HabeasCorpus under 28 U.S.C. § 2254, ECF No 1 (“Petition”), and a motion for court-appointed
counsel. ECF No. 2Thecounseimotionhas been referred to me for determinatiod8 U.S.C.

8 636(b)(1)(A). After reviewing themotionalongsidehe Petition it is clear that the motion
must be denied.
l. BACKGROUND

In 1978, after trial by jury ithe Rhode Island Superior Court, Petitioner was convicted
of two counts of firsdegree muter and sentenced to two consecutive life teriis.appealed,
but the Rhode Island Supreme Court rejected his appeal and affirmed the con@tdien.
Fuentes433 A.2d 184, 192-93 (R.l. 1981).

Petitionerthenfiled a timely§ 2254 petitior(the” First Petition”)with this Court in 1982.
The matter was referred to a federal magistrate judbge recommended that the writ be granted
based on violations of tH&fth, Sixth and Fourteenth Amendments; but 8tate objectecand

the District Court sustained the objections disinissed thé&irst Petition, which the First

L In interpreting the motion, the Coustmindful of the leniency that should be afforded to the writings qiralke
litigants. SeeErickson v. Pardy$51 U.S. 89, 94 (2007pér curian); Diaz v. Wall C.A.No. 1794 WES, 2018
WL 1224457, at *AD.R.l. Mar. 8, 2018).
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Circuit affirmed. Fuentes v. Moran, 572 F. Supp. 1461, 1463 (D.R.l. 1983) (Selyaif'd.),733

F.2d 176 (1st Cir. 1984)in dismissing the First Petition, the District Court found that Petitioner
duly exhausted his statemedies within the meaning 88 U.S.C. § 2254(b), but thidte First
Petition’s constitutional claimsattacking the Providence police offisemvestigation and
guestioning of Petitioner lacked merit.ld. at 1473-75.

SincetheFirst Petition, Petitioner has filesix § 2254petitionsin this Court including

the Petition in the case at bdfuentes v. Vose, 53 F.3d 327, *1 (1st Cir. 1998) Curian);

Fuentes v. Vose, C.A. No. 94-228T (D.R.Euentes v. Vose, No. Civ.A. 94-0228-T, 1994 WL

16014781(D.R.I. Oct. 7, 199% Fuentes v. Vose, C.A. No. 95-6¥8 (D.R.l.); Fuentes v. Wall

C.A. No. 04-4081L (D.R.l.); Fuentes v. Rhode Island, C.A. No. 18-113WES, 2018 WL

4178257 (D.R.I. July 23, 2018), adopted, 2018 WL 4146600 (D.R.I. Aug. 30, 2048).
prevailed in none. The Court dismissédeast twoas“second or successive” petitions
prohibited pursuant to 28 U.S.C. § 2244(b)(3)b&rauséetitionerfiled themwithoutreceiving
authority to do sérom the First Circuit. Wall, 04-408, ECF No35 (mandate from First Circuit
statingit had not authorized “second or successive” petitignge 1994 WL 16014781, at *1-2.
The instant Petitioassertshat Petitioner’s statute of convictioine Rhode Island
murder statuteR.l. Gen. Laws § 11-233transgressethe due process requirementod
Fourteenth Amendmeiiecausehe penalty for committing the offense is noht@ned in the
statute criminalizing the conduistit rather is in the following sectiofetition at 13.According

to the Petition, thigs adrafting errorthat vitiateshelegal effectof the murder statuteBefore

2These cases are listbdsed on the date they were dismissedin chronological ordeto show the progression of
Petitioner’s filing history

3 Section11-23-1 of the Rhode Island General Laws provides in relevant part fhdie tinlawful killing of a
human being with malice aforethought is murder.” The next section in Chapter 23 prbeigesnalty: § 1-23-2

states in relevant paftEvery person guilty of murder in the first degree shall be imprisoned fdr life.
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filing in this Court,Petitiorer presented his theory to the Rhode Island Superior Court and

Supreme Court, both of whiagkjected his constitutional clainuentes v. Staj€ase No. SU

2019-0279-MP (Order Denying Petition for Writ of Certiorari, Nov. 19, 20E9¢ntes vState

No. PM-2018-9203, 2019 WL 2494396, at(f8.l. Super. Ct. June 7, 2019pespite
Petitioner’'sprior § 2254 petitions, he does rastserand the record does not reflect that he
obtained the necessary authorization from the First Circuit before filing thatdaar. 28
U.S.C. §2244(b)(3)(A);see alsdRule 9 of the Rules Governing § 2254 cases.

As to the matter currently before the Court, Petitioner's motion to appoint counse$ assert
that: (1) he is currently incarcerdtat the Adult Correctional Institutns in Cranston, Rhode
Island; (2) his indigency makes him unable to retain private counsel; (3) he lackd emgnise
unable to effectively present his case because he is neither trained nor knowéetigéelaw;
and (4) court-appointed counsel is proper pursuant to 18 U.S.C. § 3006.
I. STANDARD OF REVIEW

There is no constitutional right to counsel in habeas corpus proceedings. Menard v. Wall,

C.A. No. 13-659L, 2013 WL 6710933, at *1 (D.R.l. Dec. 18, 2048¢Pennsylvania v. Finley,

481 U.S. 551, 555 (1987). Federal law provides for the appointment of counsel in a § 2254
action “[w]henever the United States magistrate judge or the court determinie timh¢rests

of justice so requiré. 18 U.S.C. 8§ 3006A(a)(2). In making tHiscretionay determinatiorof
whether to appoint counsel, “a court must examine the total situation, foamsengjia, on the
merits of the case, the complexity of the legal issues, and the liggdnility to represent

himself.” Manisy v. Maloney, 283 F. Supp. 2d 307, 317 N2ss.2003) (quoting DesRosiers v.

Moran, 949 F.2d 15, 24 (1st Cir. 1991)).

II. ANALYSIS



A. Merits of the Case

An assessment of the merits of the Petition reveals tlsadiit impermissible “second or
successive” attempt to bringga2254 suit, is untimely and lacks substangachof these
considerationss areason taleny the motion for coudppointed counsel.

Second or Successive Petition

The Court is bound by the Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA"), which provides, without exception, that “[a] claim presented in a second or
successive habeas corpus application under section 2254 that was presented in a paipr [fede
applicationshallbe dismissed.” 28 U.S.C. § 2244(b)(1) (emphasis added). A second or
successive habeas corpus application is one filed after a previous applicationdmgehe s

petitioner has been adjudicated on the merits. Dickinson v. Maine, 101 F.3d 791 (1st Gir. 1996

The AEDPA provides that before a “second or successive application” for habeas i&ief is
filed in the District Court, the applicant must obtain an order from the Court of Appeals
authorizing the District Court to consider such application. 28 U.S.C. § 2244(b)(3)(A). “This
provision allocates subject matter jurisdiction to the court of appeals by strippidigtitet

court of jurisdiction over a successive or second habeas petition anthsstil the court of

appeals has decreed that it ngayforward.” LeBlanc v. Wall C.A. No. 05-294ML, 2005 WL

2972991, at *1 (D.R.I. Oct. 19, 2005) (emphasis in original) (cRrajt v. United State429

F.3d 54, 55-57 (1st Cir. 1997)).
A petition is not “second or successive” when the state petitionesefirst petition was

dismissed for failure to exhaust state remedies brings a new petition based otedxtiaims.

United States v. Barrett 78 F.3d 34, 43 (1st Cir. 19990ther decisions have created an

exception for at least three categoriesades: (1) where the earlier petition was rejected for



failure to pay the filing fee or for mistakes in form; (2) where the earlier petitéanlabeled a 8

2255 petition but actually was a § 2241 petition challenging the execution rather than the validity
of the sentence; and (3) where the second petition challenges parts of the judgnaeos¢has

the result of the success of an earlier petitichat 4344. “In AEDPA terms, a later petition

may be second or successive, and so face restrictions under the ‘modified res fjuidicat &

2254(b), if it advances claims that could have been properly raised and decided in a previous

petition.” Gautier v. Wall 620 F.3d 58, 60 (1st Cir. 201Mternal citation omted).

It is plain fromthe face othe Petitiorthat no exception to the rule on “second or
successive” petitions applieRetitioner’s First Petition was dismissed by this Court on its merits
in 1983. Moran, 572 F. Suppat 1473-75. Since that time, the Court has twice dismissed
subsequent § 2254 petitions becathseMorandecision precluded future § 2254 petitions
without authorzationfrom the First Circuit.Wall, 04-408, ECF Nos. 5, 3%0se 1994 WL
16014781, at *1-2. Alsoht Petitionlaunches a purely legal challenge to Rhode Island’s murder
statute anargumenthat was just as available to Petitioner in his 88254 petition as it is
now. Consistent with this propositiomost of the casd®etitioner cited to the state courts in
presenting his interpretation of theurderstatutewere issued before his 1978 convictideCF

No. 1-1 at 7(citing State v. Fair Lawn Serv. Ctr., Inc., 120 A.2d 233 (N.J. 19%®jjition at 5

(citing United States v. Evans, 333 U.S. 483 (1948).this Court held inWall, 04-408, ECF

No. 5, Petitioner’s failure to abide by 28 U.S.C. § 2244(b)(3)(A) militates strongly against
appointment of counsel.

Timeliness

Through AEDPA, Congress placed limits on the federal courts’ ability to grant federa

habes petitios, one of which is a statute of limitationga]' 1-year period of limitation shall



apply to an application for a writ of habeas corpus by a person in custody pursuant to the
judgment of a State court.” 28 U.S.C. § 2244(d)(@he state court denied Petitioner’s direct
appeal on August 3, 198Euentes433 A.2d at 192-93. Although the limitation period was
tolled during the pendency of Petitioner’s post-conviction applicasiee8 U.S.C. §

2244(d)(2), Petitiongs appeal 6the denial of that application was dismissed on November 14,

1991. Fuentes v. State, 598 A.2d 113 (R.l. 19®BEcause Petitioner was convicted before

AEDPA became lawhe has an additional oyear grace periotbllowing the enactment of

AEDPA. Drewv. MacEachern620 F.3d 16, 19 (1st Cir. 2010yhe last day of the grace period

was April 24, 1997.1d.

The Petition in this case was filed on February 11, 2020,dieg his state post
conviction application failed and the AEDPA grace period lapsed. Accordingly, as thts Cour
recognized in an earlier petition from Petitionafall, 04-408, ECF No. 8heuntimeiness of
the Petitionunder 28 U.S.C. § 2244(d)(1) cuts against appointing counsel.

Substance

Thesubstative lack of meritof the Petition’s constitutional claim another reason to
deny the motion to appoint counsel. Both the Rhode Island Superior Court in the first instance
and the Rhode Island Supreme Court on review thoroughly and thoughtfully addihessed
claims raisd in the Petition. The Supreme Court’s order acknowledged that, for the state murder
statute, “the prohibited conduct is set forth in one section of the chapter, and the peswlty i

forth in the subsequent oneFuentesCase No. SU-2019-02MP, at 2(Order Denying

Petition for Writ of Certiorari Nov. 19, 2019). Noting tlzatother state criminal statugehich
has been repealedjas found to contain a drafting error, the court held that the mstatete

“do[es] not contain any such drafting errdr¢d. at 3. Concludinghat the statute has “a clear



statutory scheme,” the court rejected the “arguments that this arrangemenbwaoerties the
statutes without legal force and effectd. The Supreme Court’s compelling reasoning and
navigation of the statutory structure undermines the viability of the Petition’s grounds, and i
turn, requires denial of Petitioner's motion for counsel.

B. Complexity of Legal Issues

The second factor to be examinedimilarly insufficient to justify appointment of
counsel. While the motion states that the claim involves complex issues that will require
significant research and investigatiomyeality, Petitioner’s legal theorié®il down toa narrow
guestion of lawwhetherthe Rhode Island murdstatute exhibita flaw that invalidateg. The
complexity (or lack of complexity) of this legal issue does not weigh in favor of appointing
counsel.SeeMenard 2013 WL 6710933, at *3.

C. Litigant’s Ability to Represent Himself

The third factor does naiiter the analysis or suggest that this is a circumstance where the
interests of justice require appointment of coung&dtitioner’s filings have emonstrated that he
has the ability to file motions and communicate in writing in an understandable manner.
Petitioner’s history of litigation in this Court orpeo se basis reveals that he is ablditgate on

his own behalf._E.gWall, 04-408 Fuentes2018 WL 4178257. The Court finds that

Petitioner’s ability to manage selpresentation is more thadequate.

D. Interests of Justice

After considering the totality of these circumstan@esduding the fact that an
evidentiary hearing is not likely to be required to resolve the purely legal issue raiked i
Petition the Court is not persuaded that this is a case where the interests of jusiieetheq

counsel should be appointe8eeEllis v. United States313 F.3d 636, 653 (1st Cir. 2002)




(habeas caseshere counsel should be appointed are “few and far between”); United States v.

GonzalezVazquez, 219 F.3d 37, 42 (1st Cir. 2000) (appointment of counsel in habeas cases will

be “rare”).
V. CONCLUSION
Based on the analysis above, Petitioner’'s motion to appoint counsel (EQJ-islo.
denied.
So ordered.
ENTER
[s/ Patricia A. Sullivan
PATRICIA A. SULLIVAN

United States Magistrate Judge
March23, 2020




