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OR DE R  

 P la in t iff J immy Smith , a  law school gradua te appear ing pro se, has 

sued h is a lma mater , Roger  Williams University Law School (RWULS).  Mr . 

Smith  cla ims tha t  RWULS discr imina ted aga inst  h im because of h is r ace.  

Invoking Fed. R. Civ. P . 12(b)(6), RWULS moves to dismiss (Doc. No. 96), 

a rguing tha t  Mr . Smith’s compla in t  fa ils to sta te a  cla im for  relief.  Mr . Smith  

has t imely objected (Doc. Nos. 98 and 100), to which  RWULS has replied 

(Doc. No. 99).  The defendant ’s mot ion  is gran ted.  Accept ing a ll of Mr . 

Smith’s well-pleaded fact s a s t rue, the cour t  finds tha t  Mr . Smith  has fa iled 

to sta te cla im for  racia l discr imina t ion . 

F a c t u a l Ba ck gr ou n d 1 

 

1 Unless indica t ed otherwise, the fact s a r e taken  from Mr . Smith’s 

amended compla in t  (Doc. No. 70-2). See Apr il 18, 2022, Repor t  and 

Recommendat ion  (Doc. No. 79) adopted, J u ly 22, 2022 (Doc. No. 95).  As the 

cour t  den ied Mr . Smith’s a t tempt  to in terpose var ious other  cla ims in  h is 

amended compla in t , see id., on ly those fact s poten t ia lly relevant  to Mr . 

Smith’s r acia l discr imina t ion  cla ims a re included in  th is order . 
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 Mr . Smith , an  Afr ican  Amer ican , began  h is studies a t  RWULS in  2016, 

gradua t ing in  2021.  Pr ior  to in it ia t ing th is lawsuit , Mr . Smith  sued RWULS 

in  a  separa te act ion .  See Smith  v. Roger  Williams University Law School, 

No. 21-cv-133-PJ B-AKJ  (D.R.I. filed Mar . 19, 2021) (“Smith  I”).  Mr . Smith  

asser t s t ha t  RWULS “took adverse act ions” aga inst  h im in  reta lia t ion  for  

filing Smith  I, “subjected h im to discr imina t ion ,” and “denied [h im] the 

benefit s of h is educa t iona l programs.”  Am. Compl. (Doc. No. 70-2) ¶ ¶   33, 81, 

82.  He fur ther  a lleges tha t  RWULS has “denied [h im] oppor tun it ies for  

advancement” and “reta lia t ed aga inst  h im” due to h is r ace.  Id. ¶ ¶  88-89.  In  

addit ion , Mr . Smith  asser t s t ha t  RWULS “cher ry-picked a  male who appears 

to be black to have an  honor  board compla in t” aga inst  h im.  Id. ¶  98.   

 Mr . Smith  fur ther  a lleges tha t  he was r emoved from a  Facebook group 

in  reta lia t ion  for  filing Smith  I.  In  addit ion , he a lleges tha t  he was not  

invited to the fina l compet it ion  of h is t r ia l class. Id. ¶  134.  Another  studen t  

was a lso not  par t icipa t ing in  the fina l t r ia l.  Tha t  student  was the subject  of a  

disciplinary compla in t  lodged by Mr . Smith .  Id. ¶  138.  Mr . Smith  a lso 

a lleges tha t  RWULS’ lega l a rguments in  Smith  I and th is case a re r eta lia t ion  

for  h is compla in ts about  racia l discr imina t ion . Id. ¶  149.  In  addit ion , Mr . 

Smith  a lleges tha t  a  disciplinary compla in t  he lodged aga inst  a  whit e student  

was resolved in formally.  Id. ¶ 161-62.  Mr . Smith  a lso a lleges tha t  in  the Fa ll 

of 2019, he was robbed of $200 by a  RWULS employee.  F ina lly, Mr . Smith ’s 

amended compla in t  conta ins a  ser ies of a llega t ions per ta in ing to h is mail 
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being “monitored,” other  students using drugs, and Mr . Smith  encounter ing a  

law school facu lty member  a t  a  casino.  Id. ¶ ¶  202-07, 210-215. 

P r oce d u r a l H is t or y  

 Mr . Smith  filed h is or igina l compla in t  (Doc. No. 1) on  Apr il 30, 2021.  

The case was then  delayed a fter  Mr . Smith  appea led the cour t ’s den ia l of h is 

mot ion  for  a  temporary rest r a in ing order .  See Doc. Nos. 3 (mot ion), 19 

(amended mot ion), May 12, 2021 docket  en t ry (denying mot ion), and 28 

(not ice of appea l).  On preliminary review, the Magist r a te J udge, const ru ing 

the pro se compla in t  libera lly, a llowed a  cla im for  racia l discr imina t ion  to 

proceed.  November  18, 2021, Order  (Doc. No. 37).  The cour t  a llowed tha t  

cla im to proceed without  prejudice to RWULS’s “r igh t  to seek dismissa l or  

asser t  any ava ilable defense ava ilable under  the Federa l Ru les of Civil 

Procedure, . . . .”  Id. a t  5.  Mr . Smith  moved to amend h is compla in t  in  March  

2022.  (Doc. No. 70).  The cour t  gran ted the mot ion  to amend, in  par t , 

a llowing Mr . Smith’s racia l discr imina t ion  case to proceed pursuant  t o sta t e 

and federa l laws.  See Apr il 18, 2022 Repor t  and recommendat ion  (Doc. No. 

79), adopted J u ly 22, 2022 (Doc. No. 95).  The defendan t ’s t imely mot ion  to 

dismiss is now r ipe for  review. 

S t a n d a r d  of R e vie w  

   To survive a  Rule 12(b)(6) mot ion  to dismiss for  fa ilu re to st a te a  cla im, 

a  pla in t iff must  make factua l a llega t ions sufficien t  to “sta te a  cla im to relief 

Case 1:21-cv-00190-PJB-AKJ   Document 103   Filed 02/27/23   Page 3 of 8 PageID #: 1058

https://ecf.rid.uscourts.gov/doc1/16111957171
https://ecf.rid.uscourts.gov/doc1/16111839013
https://ecf.rid.uscourts.gov/doc1/16111839021
https://ecf.rid.uscourts.gov/doc1/16101840744
https://rid-ecf.sso.dcn/cgi-bin/DisplayReceipt.pl?51197,83
https://ecf.rid.uscourts.gov/doc1/16101854679
https://ecf.rid.uscourts.gov/doc1/16111912601
https://ecf.rid.uscourts.gov/doc1/16111912601
https://ecf.rid.uscourts.gov/doc1/16101957169
https://ecf.rid.uscourts.gov/doc1/16111970747
https://ecf.rid.uscourts.gov/doc1/16111970747
https://ecf.rid.uscourts.gov/doc1/16112003825


4 

tha t  is plausible on  it s face.”  Ashcroft  v. Iqba l, 556 U.S. 662, 678 

(2009) (quot ing Bell At l. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  This 

standard “demands more than  an  unadorned, the-defendant -unlawfully-

harmed-me accusa t ion .” Id.  A cla im is facia lly plausible if it  “pleads factua l 

conten t  t ha t  a llows the cour t  to draw the reasonable in ference tha t  t he 

defendan t  is liable for  the misconduct  a lleged.” Id. 

  In  test ing a  compla in t 's sufficiency, the cour t  employs a  two-step 

approach .  See Ocasio–Hernández v. For tuño-Burset , 640 F .3d 1, 12 (1st  Cir . 

2011).  F ir st , the compla in t  is screened for  sta tements tha t  “merely offer  lega l 

conclusions couched as fact  or  th readbare recita ls of the elements of a  cause 

of act ion .”  Id. (cleaned up).  A cla im consist ing of lit t le more than  “a llega t ions 

tha t  merely par rot  t he elements of the cause of act ion” may be dismissed. Id.  

Second, a fter  credit ing as t rue a ll non-conclusory factua l a llega t ions and the 

reasonable in ferences drawn  from those a llega t ions, t he cour t  determines if 

the cla im is plausible. Id. The plausibilit y requirement  “simply ca lls for  

enough fact  to r a ise a  reasonable expecta t ion  tha t  discovery will revea l 

evidence” of illega l conduct .  Twombly, 550 U.S. a t  556. The “make-or -break 

standard” is tha t  those a llega t ions and inferences, “taken  as t rue, must  sta te 
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a  plausible, not  a  merely conceivable, ca se for  relief.”  Sepúlveda–Villa r in i v. 

Dep't  of Educ. of P .R., 628 F .3d 25, 29 (1st  Cir . 2010).2 

An a lys is  

   Mr . Smith’s racia l discr imina t ion  cla ims (counts 1, 9, and 10 of the 

amended compla in t ) a re separa tely asser ted under  two federa l sta tu tes – 42 

U.S.C. § 1981 and Tit le VI of the Civil Rights Act  of 1964, 42 U.S.C. § 2000d – 

and the Rhode Island Civil Rights Act  (“RICRA”), R.I. Gen . Laws § 42-112-1.  

Sect ion  1981 provides, in  relevant  par t , tha t  “[a ]ll persons with in  the 

ju r isdict ion  of the United Sta tes sha ll have the same r igh t  . . . to make and 

enforce con t ract s . . . and to the fu ll and equa l benefit  of a ll laws and 

proceedings ... a s is en joyed by white cit izens . . . .”  42 U.S.C. § 1981(a). Tit le 

VI provides tha t  “[n ]o person  . . . sha ll, on  the ground of race, color , or  

na t iona l or igin , be excluded from par t icipa t ion  in , be denied the benefit s of, or  

be subjected to discr imina t ion  under  any program or  act ivity receiving 

 

2 The cour t  reject s Mr . Smith’s a rgument  tha t  dismissa l under  Rule 

12(b)(6) for  fa ilu re to sta te a  cla im is precluded by the Magist ra te J udge 

a llowing those cla ims to proceed.  In  the fir st  in stance, the Magist r a te 

J udge’s service order  (Doc. No. 37)  was issued “without  prejudice to the 

defendan t ’s ability t o move to dismiss the cla ims on  any appropr ia te basis.”  

Id. a t  5.  Next , the cour t  is disinclined to depr ive the defendant  of it s r igh t  to 

seek relief under  the Federa l Rules of Civil Procedure by essen t ia lly 

consider ing it s mot ion  to be “denied” before it  was ever  filed, or  the defendant  

had an  oppor tun ity to presen t  lega l a rgument .  See Aleman  v. Dar t , No. 09-

cv-6049, 2010 WL 4876720, a t  *3-4 (N.D. Ill. Nov. 23, 2010) (reject ing 

applica t ion  of “law of the case” doct r ine to defendant ’s mot ion  to dismiss pro 

se compla in t  t ha t  was a llowed to proceed a fter  preliminary review). 
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Federa l financia l assistance.” 42 U.S.C. § 2000d.  RICRA simila r ly protect s 

aga inst  discr imina t ion  based on  one's “r ace, color , religion , sex, disability, 

age, or  count ry of ancest ra l or igin .” R.I. Gen . Laws § 42-112-1. 

   While the th ree relevant  sta tu tes a re not  iden t ica l, they a ll require 

factua l a llega t ions sufficien t  t o suppor t  a  plausible cla im tha t  RWULS acted 

with  discr imina tory in ten t . See Doe v. Brown Univ., 43 F .4th  195, 208 (1st  

Cir . 2022).  Here, st r ipped of conclusory factua l a llega t ions, the cour t  finds 

tha t  Mr . Smith  has fa iled to plead fact s sufficien t  to suppor t  a  plausible cla im 

tha t  RWULS discr imina ted aga inst  h im because of h is race. 

F ir st , the cour t  can  find no plausible basis for  Mr . Smith’s cla im tha t  

RWULS’s defense in  th is case or  Smith  I bears any h in t  of reta lia t ion , let  

a lone ret a lia t ion  based on  Mr . Smith’s r ace.  Next , and more impor t an t ly, Mr . 

Smith’s amended compla in t  offers on ly vague and conclusory a llega t ions 

about  racia l discr imina t ion .  Indeed, the on ly non-conclusory factua l 

a llega t ion  Mr . Smith  t ies to h is race is t ha t  a  disciplinary compla in t  he 

lodged aga inst  a  wh ite student  was resolved informally.  Am. Compl. (Doc. 

No. 70-2) ¶ 161-62.  But  he offers no fact s from which  it  can  be plausibly 

in fer red tha t  he was t rea ted differen t ly or  tha t  t h is resolu t ion  was r ace-

based.  See Doe v. Amherst  Coll., 238 F . Supp. 3d 195, 224 (D. Mass. 2017) 

(gran t ing judgment  on  the pleadings to college where pla in t iff fa iled to a llege 

tha t  “other  students who were found responsible for  simila r  viola t ions and 

received lesser  punishments.”).  Nor  -- given  tha t  Mr . Smith  h imself was 
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involved in  the compla in t  noted above -- is th is a  situa t ion  where more 

deta ils a re “likely with in  [the defendant ’s] cont rol.  See Doe v. Tr . of 

Dar tmou th  Coll., Civ. No. 21-cv-83-J D, 2021 WL 2857518 a t  *8 (D.N.H. J u ly 

8. 2021). 

In  h is object ion , Mr . Smith  poin ts to paragraph  89 of h is amended 

compla in t , where he asser t s t ha t  RWULS has “reta lia ted aga inst  me and 

t rea ted me differen t ly due to either  my r ace, color  and/or  sex.”  This is 

insufficien t  to withstand a  mot ion  to dismiss, as it  presen ts no factua l 

a llega t ions underpinning the lega l conclusion  asser ted.  See Doe v. Brown 

Univ., 43 F .4th a t  413 (finding a llega t ions of racia l discr imina t ion  sufficien t  

where pla in t iff a lleged fact s suppor t ing h is cla im tha t  white students were 

permit ted to exercise cer ta in  r igh ts tha t  he was not  and tha t  a  college officia l 

used a  deroga tory slur  aga inst  h im). 

Moreover , many of t he factua l a llega t ions in  the amended compla in t  

undercu t  a  cla im of being t rea ted differen t ly.  For  example, he a lleges tha t  he 

was not  invited to the fina l compet it ion  of h is t r ia l class.  Am. Compl. (Doc. 

No. 70-2) ¶  134.  He a lso a lleges tha t  another  student , who was the subject  of 

a  disciplinary compla in t  lodged by Mr . Smith , a lso did not  par t icipa t e in  the 

fina l t r ia l.  In  other  words, th is asser t ion  suggest s equa l t rea tment , not  

discr imina tory t rea tment .  Simila r ly, Mr . Smith  conclusor ily asser t s, without  

any factua l suppor t , tha t  he was removed from a  Facebook page because of 

h is race, bu t  concedes tha t  he post ed accusa t ions on  tha t  Facebook page of 
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drug-dea ling by a  member  of the RWULS community and tha t  a  federa l 

judge associa ted with  RWULS was “monitor ing” h im. Id. ¶  94, 153.  In  the 

absence of any factua l a llega t ion  which  can  suppor t  a  plausible cla im for  

relief, Mr . Smith  has fa iled to sta t e a  cla im for  r acia l discr imina t ion . 

Con clu s ion  

 Based on  the foregoing, the defendant ’s mot ion  to dismiss (Doc. No. 96) 

is gran ted. 

 SO ORDERED. 

       /s/ Paul J . Barbadoro 

       Pau l J . Barbadoro 

       United Sta tes Dist r ict  J udge 

 

February 27, 2023 

 

cc: J immy Smith , pro se 

 Steven  M. Richard, Esq. 
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