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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION

ASHLEY AUSTIN, )
) No.0:11-cv-02768-DCN-PJG
Plaintiff, )
)
VS. )
) ORDER
CAROLYN W. COLVIN, Acting )
Commissioner of Social Security, )
)
Defendant. )

)

This matter is before the court e magistrate judge’s Report and

Recommendation (R&R) that this court atfiithe Administrative Law Judge’s (ALJ)
decision denying plaintiff’'s application for chiddinsurance benefits based on disability.
Plaintiff filed objections to th R&R. For the reasons settfobelow, the court adopts
the R&R and affirms the ALJ’s decision.

. BACKGROUND

Plaintiff Ashley Austin filed arapplication for child’s benefitoon April 14, 2008,
alleging disability beginning June 1, 2003 da¢he mental impairments of bipolar
disorder and schizophrenia. Tr. 17#8er claim was denied initially and upon
reconsideration by the Social Securitymdistration. The ALJ held a hearing on
October 27, 2009 and issued a decision on December 18, 2009, finding Austin not

disabled under the Social Security Act. Tr. 19-32, 33-65. The Appeals Council denied

! Carolyn W. Colvin is substituted for Micha&l Astrue as the named defendant because she
became the Acting Commissioner of Social Security on February 14, 2013. See Fed. R. Civ. P.
25(d).

2 |n certain circumstances, a claimant is entitlechitd’s benefits if she is “18 years old or older
and hals] a disability that began before [she] bet22 years old.” 20 C.F.R. § 404.350(a)(5).
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review, rendering the ALJ’s deston that of the Commissionef Social Security. Tr. 1-
6.

On October 13, 2011, Austin filed a digction seeking review of the ALJ’s
decision. Magistrate Judge Paige J. Gibsseued a ten-page R&R on January 23, 2013,
recommending that the ALJ’s decision veapported by substantial evidence and not
contrary to law. R&R 9. Austin filed @nty-three pages of objections on February 11,
2013.

A. Treatment History

Austin was eighteen years old when she filed for benelliégjimag a period of
disability beginning when she was thirte@ee Tr. 21, 31. She is a high school graduate
and, at the time of the ALJ hearing, was attegdollege classes. Tr. 40. Austin has
past relevant work experience as a cashiggger, and fast food cook. Tr. 31.

Austin testified at the hearing thgtie suffers from poor concentration and
memory, confusion, nervousness, hallucoragi and difficulty steping. Tr. 43-47, 52-
53. The earliest treatment records in evideare dated June 21, 2004 and result from a
visit to the Greenville Hospital System..P83-99. The records note Austin was “very
confused.” Tr. 295. Austin was referred@eeenville Mental Health, where she was
introduced to Nurse Practitioner Claire Maba Tr. 297, 319. In late 2004, Austin was
prescribed medications such as Zypréx@zac, and Depakote for her symptoms, but
Austin’s mother became distressed over Alstiveight gain and began giving less than
the full recommended doses. Tr. 311, 319, 323-26. By January 2005, Austin was

reported by another nurse to be “doing well fatine and school.” Tr. 326. However, in



March 2005, Austin complained of paranoia, confusion, and difficulty sleeping, and
continued to receive medicat and treatment. Tr. 328-30.

Austin received inpatient evaluationcatreatment for eleven days in March 2005
after complaining of anxiety, paranoianp@attacks, and depression. Tr. 307. The
discharge report ruled outtszophrenia, but noted thgt]linically, based on her
presentation, | do suspect that she has smimophrenia spectrum disorder, which is
currently evolving.” Tr. 304-05. Followiniger treatment, in late March 2005, Nurse
McLain observed Austin to be “much improved.” Tr. 331. Nurse McLain continued to
see Austin between November 2005 and Aug086, advising continuation of Austin’s
medications, with some adjustments, and therapy. Tr. 334-40.

In November 2006, Dr. Edward N. Davis®Gfeenville Mental Health noted that
Austin was “calm and cooperative” and recomuhed that Austin continue her current
medications. Tr. 354. Dr. Davis also indichteat Austin’s mother was “felt to be
hypomanic.” _Id. Nurse McLain similarigxpressed concerns in January 2007 about
Austin’s mother, noting “a history of adjusy medication without consulting the center’s
staff.” Tr. 356. The mother admitted to self-adjusting Austin’s medication in March
2007. Tr. 358. The next month, Nurse McLsaw Austin for a follow-up and reported
she had missed appointments and not hahfly since November 2006. Tr. 359. Nurse
McLain also observed Austin was perfongiwell in school, id.; however, by September
2007, Austin complained of problems centrating in school and experiencing
hallucinations and anxiety. Tr. 363. NurselMdim revised Austin’s medication regimen

and again encouraged compliance. Id.



In October 2007, Austin reported sheswidoing very well” on her medications,
“functioning very well” at schdgand “having no side effezwith any of her medicines
and [wa]s not depressed or psychoticthaligh she expressed concern about further
weight gain. Tr. 364. However, in DecemB@07, Austin stated she had “completely
changed” and was experiencing depm@ssiethargy, trouble concentrating, and
hallucinations. Tr. 365. Dr. Davis obsentbdt Austin’s mood seemed to be improving
and that medication should not change. 367. In January 2008, concerns were noted
again with Austin’s compliance with medition. See Tr. 368 (“She is worried about
gaining weight and refuses to take Zyprex&eroquel ever agaishe says, with her
mother in agreement because both of theshweight gain is worse than ‘hearing
voices.”); Tr. 370 (“The client and her mothead adjusted the medications many times
without consulting staff and at this timesthdo not want the client to go back on
Seroquel even though it worked very well far psychotic symptoms and for sleep.”).
Similarly, in February 2008, Dr. Davis ndte'Mother is adjustig the dosage of the
medications on her own.” Tr. 371. Dr. Daténcouraged the mother strongly to give
the medication as prescribed.”_Id.

Austin was admitted to the Carolina Gamfior Behavioral Health in April 2008.
Tr. 378. She spent over a week at the Cdnben July to August 2008 as a result of a
manic episode and for a psychiatric evéitua Tr. 474. After Austin’s discharge on
August 2, 2008, she had an initial evaluatioRiadmont Mental Hdth. Tr. 454. It was
noted later that month that Austin wasstjuently noncompliant” with medication. Tr.
471. From September 2008 to May 2009, Austas treated at Piedmont, during which

time her symptoms were monitored and medication was adjusted. Tr. 357, 483, 485.



Treatment notes dated May 28, 2009, the mexmt notes available, reflect “dramatic
improvement.” Tr. 485.

B. Opinion Evidence

In July 2008, Robbie Ronin, a state aggemedical consultant, completed a
Mental Residual Functional Capacity Asseenin Tr. 415-18. Her evaluation found that
Austin was “not significatty limited” in most areasf understanding and memory,
sustained concentration and persistencagabmteraction, anddaptation, with only a
few areas marked “moderately limited.” #d5-16. In addition, she found that Austin’s
“symptoms would not interfere with satistary completion of a normal workday/week
or require an unreasonable number of resbolileg off periods.” Tr. 417.

In August 2009, Dr. Karl R. Bodtorf examined Austin on one occasion and at the
request of Austin’s counsel. Dr. Bodt reviewed Austin’s medical records,
administered a psychological evaluationd @ompleted a Mental Residual Functional
Capacity Assessment. Tr. 487-93. Regardiegdsults of the psychological evaluation,
Dr. Bodtorf wrote that “[ijngeneral, there were indicatis suggesting that [Austin]
tended to portray herself in an especiallgatése or pathological manner. The results
therefore are likely to bedistortion of her clinical miture . . . .” Tr. 489-90.
Nevertheless, Dr. Bodtorf found that thedmnce “lend[ed] support to the working
diagnosis of a bipolar disorder with paytic features” and concluded, “It is more
probable than not that hpsychiatric symptomatologyauld surface at a level of
intensity and frequency which would render he unreliable resoce to an employer.”
Tr. 491. Finally, in his Residual Funatial Capacity Assessment, Dr. Bodtorf

determined Austin had “moderately sevea@d “severe” limitationgn understanding



and memory, sustained concentration and gersig, social intecéion, and adaptation.
Tr. 492-93.

In October 2009, Nurse McLain provided a statement that summarized her
treatment of Austin between 2004 and 2008.494. Nurse McLain stated that she
“believe[s] that [Austin’s] pesistent psychotic symptomgere her main problem in
functioning and that she felt peessed because she had those symptoms.” Id. Nurse
McLain further opined that “Austin suffers frofa] severe chronic mental illness,” that
she “would not even be able to do simplkksawhen she is overwhelmed by her anxiety
and paranoia,” and that she “would likelycdenpensate in the face of ordinary work
stressors.”_ld.

C. ALJ’s Decision

The ALJ employed a five-step sequen@iahluation process to determine whether
Austin was disabled from June 1, 2003 throtighdate of his decision. The ALJ first
found that Austin did not engage in substdma@nful activity during the period at issue.
Second, the ALJ found Austin suffered frone evere impairment of mood disorder.
Third, the ALJ found Austin’s impairmentsddnot meet or equal the criteria of an
impairment listed in the apphble regulations Tr. 21-23.

Before reaching the fourth step, the ALJ made an assessment that Austin retained
the residual functional capacity perform work at all exednal levels but that involved
only one- to two-step tasks &nlow-stress environment wititccasional contact with the
public. Tr. 24. The ALJ determined that th@nions of Dr. Bodtorf and Nurse McLain
regarding Austin’s limitations were “not &thed to controlling weight” and also found

Austin’s descriptions of her subjective symptto be incredible. Tr. 26, 30. At the



fourth step, the ALJ found Austin could notfeem her past relevantork. Finally, at

the fifth step, the ALJ found Austin could perform jobs existing in significant numbers in
the national economy and concluded Austin natsdisabled during thperiod at issue.

Tr. 25-32.

. STANDARD OF REVIEW

This court is charged with conductiagdle novo review of any portion of the
magistrate judge’s R&R to which specifigritten objections are made. 28 U.S.C. §
636(b)(1). A party’s failure to object is@epted as agreement with the conclusions of

the magistrate judge. See Thomasrn, 474 U.S. 140, 149-50 (1985). The

recommendation of the magistrate juageries no presumptive weight, and the

responsibility to make a finaletermination rests with thourt. _Mathews v. Weber, 423

U.S. 261, 270-71 (1976).
Judicial review of the Commissioner’s flrdecision regarding disability benefits
“is limited to determining whether the fimdjs of the [Commissioner] are supported by

substantial evidence and whet the correct law was applied.” Hays v. Sullivan, 907

F.2d 1453, 1456 (4th Cir. 1990). “Substantial evidence has been defined . . . as more

than a scintilla, but less than [a] ponderance.”_Thomas v. Celebrezze, 331 F.2d 541,

543 (4th Cir. 1964). In other words, “[ijteans such relevant evidence as a reasonable

mind might accept as adequate to supporinglasion.” Richardson v. Perales, 402 U.S.

389, 401 (1971) (internal quotation marks omittefflljt is not within the province of a
reviewing court to determine the weight oé tbvidence, nor is it the court’s function to
substitute its judgment for that of thed@missioner] if his dasion is supported by

substantial evidence.” Hays, 907 F.2d at 1456.



[ll. DISCUSSION

Austin objects to the R&R on three groundg) the ALJ errd in rejecting the
opinion evidence of Nurse McLai(2) the ALJ erred in rejeicig the opinion evidence of
Dr. Bodtorf; and (3) the ALJ erred in raéhg in part on Austin’s noncompliance with
medication to discount her credibility.

A. Nurse McLain

First, Austin objects that the ALJ erredrejecting the opinion evidence of Nurse
McLain. In his decision, the ALJ found thidtirse McLain’s opiron was “not probative
in assessing the claimant’'s mental limitatibasd “not entitled to controlling weight.”
Tr. 30. The magistrate judge determined taistin has not shown that the opinion of
Nurse McLain was improperly discounted inhigof other evidence in the record which
undermined it.” R&R 9.

Under the Social Security Regulatiposly “acceptable medical sources” can
establish the existence of a medically determinable impairment and be considered
treating sources whose opinions mayehétled controlling weight. SSR 06-03p, 2006
WL 2329939, at *2 (Aug. 9, 2006). “Nurseggtitioners” are not acceptable medical
sources; the information they provide “canastablish the existence of a medically
determinable impairment.”_Id.; see also 20 C.F.R. § 404.1513(a). Instead, such
information “may be based on special knowledge of the individual and may provide
insight into the severity of the impairmentés)d how it affects the individual’s ability to
function.” SSR 06-03p, 2006 WL 2329939, at *2.

When evaluating opinion evidence fr@mmeone other than an acceptable

medical source, an ALJ can apply the dastfor considering medical opinions from



acceptable medical sources found at Z0.R.. 8§ 404.1527(c). The ALJ “generally

should explain the weight given to opinidnem these ‘otheraurces,’ or otherwise

ensure that the discussion of the evidandbe determination or decision allows a

claimant or subsequent rewer to follow the [ALJ]'s reasoning, when such opinions

may have an effect on the outcome @& tase.” SSR 06-03p, 2006 WL 2329939, at *6.
As a nurse practitioner, Nurse McLair@pinion is not entied to controlling

weight. Ashmore v. Colvin, No. 11-2865, 2083. 837643, at *3 (D.S.C. Mar. 6, 2013).

The ALJ properly determined the weight dderse McLain’s opinion by considering its
consistency with other evidence and otlatdrs that tended to support or refute the
opinion. For example, the ALJ wrote that NaiMcLain’s “statement that the claimant
has continued to have problems[] despite medication is not accufiate80. The record
evidence cited by the ALJ provides substdmiadence to supportighfinding. See id.
(citing Tr. 354-76); Hays, 907 F.2d at 1456 (hing that it is the ALJ’s responsibility,
not the court’s, to determine the weiglithe evidence and resolve conflicts of
evidence). In addition, the ALJ was entitleddke into consideration that Austin “ha[d]
not been seen by Ms. McLain in over 1 &ays.” Tr. 30. Contrary to plaintiff's
suggestion, this is a permissible reasargfeing less weight to an opinion. See 20
C.F.R. 8 404.1527(c)(6) (providing that extenfarhiliarity of other information in the
case record is a relevant factorconsider in deciding the vght to give an opinion).
Because the ALJ explained the reasons for the weight given to Nurse McLain’s
opinion and the court can “followeHALJ’s] reasoning,” SSR 06-03p, 2006 WL

2329939, at *6, the court overrules Au&ifirst objection to the R&R.



B. Dr. Bodtorf

Second, Austin objects that the ALJgraperly assessed the opinion evidence
submitted by Dr. Bodtorf. In his decision, the ALJ found that Dr. Bodtorf's opinions
were “not entitled to contraiig weight.” Tr. 30. The magirate judge determined that
“[tlhe ALJ provided several reasons foreefing Dr. Bodtorf's opiions.” R&R 6. She
concluded, “Austin’s argumeiiat the ALJ’s rejectionf Dr. Bodtorf's opinion was
unsupported by substantial evidence \w&hout merit.” Id. at 7.

In determining the weight to which @&xamining physician’s opinion is entitled,
the ALJ must consider the length of theatment relationship, the frequency of
examination, and the nature and extent of the treatment relationship. 20 C.F.R. 8
404.1527(c)(2). The ALJ did just that. Seed2 (“The claimant was examined by Karl
Bodtorf, Psy.D., at the request of latorney, on August 18, 2009.”); Tr. 23 (“The
claimant was administered The Persondisgessment Inventory [by Dr. Bodtorf] . . .
); id. (“Mr. Bodtorf also completed a document identified as ‘Mental Residual
Functional Capacity Assessment’ . . ..").

The ALJ must also consider the suppbility of an opinionand its consistency
with the record as a whole. 20 C.F.RI@&!.1527(c)(3)-(4). This was done as well. See
Tr. 23 (noting that test evéhce indicated it was “likelgt distortion of her clinical
picture”); id. (“Despite the questionable resuf the [Personality Assessment Inventory]
with probable exaggeration, [Dr.] Bodtorf concluded thatrésults were ‘relatively’
consistent with [Austin’s] clinical picture. . .”); Tr. 26 (noting that Austin made
statements to Dr. Bodtorf that were incotesig with other evidere); Tr. 30 (concluding

that “Dr. Bodtorf’s findings and conddions are largely based upon the subjective

10



allegations of the claimant and are not consistent with the longitudinal evidence of
record”); id. (“Dr. Bodtorf noteshat claimant’s responses personality testing are not
valid; yet, he opines that thergenality profile identified in testing is consistent with her
clinical picture and formulas his opinion as to her mial limitations based upon the
skewed data.”). These findings were suppbhtg substantial evidence and not contrary
to law.

In addition, the ALJ pointed out that DBodtorf’s statement that Austin is
disabled is an opinion reserved for the Commissioner. This finding was in accordance
with the Social Security RegulationSee 20 C.F.R. § 404.1527(d)(1). Finally, it was
within the ALJ’s discretion to afford moxeeight to the opinions of a state agency

medical consultant than to Dr. Bodtogee Smith v. Schweiker, 795 F.2d 343, 345-46

(4th Cir. 1986) (stating that the opinioha non-examining physician can constitute

substantial evidence to supptive ALJ’s decision); Stanley. Barnhart, 116 F. App’x

427, 429 (4th Cir. 2004) (disagreeing watgument that ALJ improperly gave more
weight to residual functional capacitgsssments of non-examining state agency
physicians over those of examining physiciahs).

For these reasons, plaintif&@cond objection is overruled.

C. Noncompliance with Medication

Third, Austin objects that the ALJred by relying in part on Austin’s

noncompliance with medication to discount beedibility. The ALJ found both that

% Austin also raises an issue regarding thd’Alejection of the Mental Residual Functional
Capacity Assessment completed by Dr. Bodtorfrenbasis that the terms used on the form were
not defined in a manner consistent with the Social Security Rulings. Austin “concede[s] that Dr.
Bodtorf uses different definitions.” Pl.’s Br. 22. The magistrate judge recommended that, at any
rate, this issue need not be addressed because the ALJ’s rejection of Dr. Bodtorf’s opinions is
supported by substantial evidence for severalrattesons. R&R 7 n.1. The court agrees with

this assessment by the magistrate judge.
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“[nJumerous inconsistencies in the evidenceats from claimant’s credibility” and that
“[t]he claimant’s credibility is furtheeroded by a consistent lack of medical
compliance.” Tr. 26.

Plaintiff contends that Social Security Ruling 82-59 applies in this case. This
Ruling “provides that, before a person is derbedefits for failure to follow prescribed
treatment, he will be affordemh opportunity to undergo tipeescribed treatment or to

show justifiable cause for failing to do.5 Gordon v. Schweiker, 725 F.2d 231, 237 (4th

Cir. 1984). The magistrate judge determitieat “this Ruling is not applicable in
Austin’s case, since the ALJ did not denyéfs for failure to follow prescribed
treatment.” R&R 8. The court agrees. AsshAm concedes, “It is true that the ALJ did
not specifically say that Heund Austin disabled when she was non-compliant” with
medication. Pl.’s Obj. 21. Instead, the Atonsidered Austin’s noncompliance when

assessing her credibility and the medical opinion evidérsee Myers v. Comm'r of

Soc. Sec. Admin., 456 F. App’x 230, 232 (@h. 2011) (citing Owen v. Astrue, 551

F.3d 792, 800 n.3 (8th Cir. 200&}joting that noncompliance may be used for purposes
of determining weight of evidence).
Therefore, plaintiff's thid objection is overruled.

V. CONCLUSION

Based on the foregoing, the coABDOPTS the magistrate judge’s R&R and

AFFIRMS the Commissioner’s decision.

* For example, the ALJ did not use the aengVidence of Austin’s noncompliance with
medicationjpso facto, to reject Nurse McLain’s opinionnstead, the ALJ noted that although
some of Nurse McLain’s treatment records répiwat Austin was not doing well, in many of
those instances, Austin was not complaint withdication. However, the ALJ observed that
when Austin was “compliant with mood stiider and anti-psychotic [medications] she
functioned ‘normally.” Tr. 30. This was a proper observation by the ALJ._See Myers, 456 F.
App’x at 232 (citing Owen, 551 F.3d at 800 n.3).
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AND IT IS SO ORDERED.

DAVID C. NORTON
UNITED STATES DISTRICT JUDGE

March 21, 2013
Charleston, South Carolina
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