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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION

KBC ASSET MANAGEMENT NV,
Individually and on Behalf of All Others 8§
Similarly Situated

Plaintiff,
CIVIL ACTION NO.0:15-CV-02393MGL

VS.

3D SYSTEMS CORPORATION,

ABRAHAM N. REICHENTAL, DAMON

J. GREGOIRE, and TED HULL,
Defendand.

w W W ;) W (g P W

MEMORANDUM OPINION AND ORDER
DENYING DEFENDANTS’ MOTION TO DISMISS
THE AMENDED CONSOLIDATED COMPLAINT

INTRODUCTION

Plaintiff filed this case as a federal securities class action under Sections IDgf)(an
of the Securities Exchange Act of 1934 (Exchange Act), 15 U.S.C. 88 78j(b) and 78t(a), and
Security Exchange Commission (SEC) Rule -BQlpromulgated thereunderSeel7 C.F.R.
§ 240.10b5. The Court has jurisdiction over the matter under 28 U.S183% and Section 26 of
the Exchange Act, 15 U.S.C. § 78aa. Pending beforeGbist is DefendanBD Systems
Corporation (3D Systemar the Companyand Defendant&braham N.Reichental, Damon J.
Gregoire, and Ted Hull'scfllectively Individual Defendantsynotion to dismiss Plaintiff's

amended consolidated complaint brought pursuant to Rule 12(b)(6) of the Federal Rulels of Civi
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Procedure. ECF No. 80. Having considered the motion, the response, the reply, the record, and

the relevant law, it is the judgent of the Court that Defendahimotion to dsmiss will be denied.

I. FACTUAL AND PROCEDRUAL BACKGROUND

This case arises out of allegations Blaintiff against 3D Systems aniadividual
Defendantsegarding the manner in whithey represented the statetloé Companyo investors
during a rapid acquisition strategy undertaken by the management of 3D Sy&@mblo. 78 at
1; ECF No. 90 at 1The Companys a 3D printer manufacturer with its principal place of business
in Rock Hill, South Carolina. ECF No. @88. Starting in 2008, 3D Systems embarked on a plan
to make several acquisitions of other 3D printing compasoéscould expand its product line
and mainta its position as the leader in the market. ECF No. 90 at 4. During this time, and
specifically during the Class Period, October 29, 2013, through May 5,, 20d#&idual
Defendantsnade several statements to investors and analysts about the proghesstdtegy
and the strength 83D Systems See generalfECF No. B at 4:107. Although the specific
comments are numerqusd elaborated on further below, the complaint’s main focus is statements
Individual Defendants made the market. These statements allegedly misrepresented or withheld
the effects that 3D System’s acquisition strategy had on the strength amdewéthe€Company
Id. at 45. According to Plaintiff, he reportsmade prior to July 31, 2014, paidtan optimistic
picture of 3D Systems—recordbreaking profits, successful acquisition of multiple new
companies, and high organic growth ratelsich is company growthot resulting from mergers
and acquisitions.See id.41-67. Plaintiff claims that behind the scenethough, 3D Sysgms
experiencedsignificant problems with the integration process, manufacturing ¢gppobduct

quality, sales and revenue growth projections, inventory control, and booking and shipping



practices Plaintiff contend that these are aliore operations of 3D Systentisat Individual
Defendants failed to disclose or misrepresented to the maé@kete.gid., at 47-50.

Plaintiff avers thattatement®efendantsnade from July 31, 2014, until May 5, 2013
end of the Class Period, incrementally revedlee problems plaguing 3D Systems in these core
operations.Plaintiff avows that hese issues ultimately resulted in 3D Systemseporting
underwhelming profitsfailing to meet previously stated financial projectipasstunting ofits
organicgrowth rate and an endg of 3D System'sacquisition strateggo that the Compargould
focus on cost reductiond. at 67#108. According to Plaintiff, ypthe end of the ClaseRod, 3D
System’sstock price had dropped from its high of $96o4anuary 3, 201,4lown to $2200 per
shareon May 6, 2015a decrease of over seveisiy percent. ECF No. 90 at 7.

Plaintiff advanceshat, tiroughou the entire Class Period, Individuaéf2ndants all held
executive roles iBD Systemsgiving them access to confideadtinternal information. ECF No.
78 at 89. Plaintiff avers thathey werealsoinvolved in numerous aspects 8D Systems
includingactively participatingn quarter-end meetings regarding shipping, determining what the
Companycould recognize as revea, and visiting production arealsl. at 3031. Plaintiffs state
thatIndividual Defendants also drafted and delivered many of the statements alleB&adriyf
to be misleading and discussed at least one of the core operati8BsSylstemsluring eah
quarter Id. at 3:34. In addition, during this Class Period, Defendants Reichental and Gregoire
made several stock saleBCF No. 90 at 28-32.

Becausef these alleged misrepresentations and the subsesfoehktprice drop, several
investors filed securities fraud claims against 3D Systems. On October 1, B81Gpurt
consolidated the cases and appointed KBC Asset Management as tRkaie@idl. ECF No. 65.

Plaintiff fled an amended class action qaaint on November 30, 2015, alleging that during the



Class Period3D Systems, as well &sdividual Defendantas agents of the Compamparticipated
in a fraudulent schemthat artificially inflated 3D System'sstock price by misrepresenting and
conceahg information abouits business practices. ECF No. 78.

Defendants filed this motion to dismiss the amended complaint on January 14, 2016. ECF
No. 80. Plaintiff filed a response in opposition to Defendants’ motion to dismiss on February 29,
2016, ECF No. 90, and Defendants filed their reply to that response on March 25EQB8160.
91. The Court has considered the motions, memoranda, and arguments of the paniew, and

turns to discussing the merits of Defendants’ motion.

1. STANDARD OF REVIEW

Defendants move to dismiss this putative securities fraud class action lamdwr Federal
Rule of Civil Procedure 12(b)(6) on the grounds that the amended complaint fails fiptkatis
heightened pleading standards of thevate Securities Litigation Reform AcP$LRA) and
Federal Rule of Civil Procedure 9(byherefore according to DefendantB]aintiff fails to state a
claim for which relief may be granted’o survive a motion to dismiss, a complaint must contain
factual allegations sufficiemd provide the defendant with “notice of what the claim is and the
grounds upon which it rests.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)In
considering the motiom court accepiall of a plaintiff’'s wellpled allegations as trued liberally
construesall reasonable inferences in the plaintiff's favddylan Labs., Inc. v. Matkayi7 F.3d
1130, 1134 (4th Cir. 1993). The court may consider only the facts alleged in the complaint, which
may include any documents referenced, and matters of which the court maydieiet notice.

Tellabs, Inc. v. Make Issues & Rights, L&b1 U.S. 308, 322 (2007).



To establish liability under Section 10(b) of the Exchange Act and under Rule, EOb
plaintiff must allege“(1) a material misrepresentation (or omission); (2¢ster, i.e., a wrongful
stateof mind; (3) a connection with the purchase or sale of a security; iael.. (5) economic
loss; and (6) ‘loss causation,’ i.e., a causal connection between the mategalresisntation and
the loss.” Teachers’ Ret. Sys. afa. v. Huntey 477 F.3d 162, 172 n.2 (4th Cir. 2007) (citDgra
Pharm., Inc. v. Brouddb44 U.S. 336, 3442 (2005)). Section 20(a) of the Exchange Act assigns
joint and several liability to one in control of another who violates a security regulatder
8 10(b).

In a securities fraud case, a plaintiff must also satisfy the heightenedhplstendards of
Rule 9(b) and the PSLRASee Pub. Emps.’ Ret. Ass’'n of Colo. v. Deloitte & Touche B&P
F.3d 305, 311 (4th Cir. 2009). Rule 9(b), which governs all actions alleging fraud, requires the
plaintiff to “state with particularity the circumstanaamstituting fraud.” Fed. R. Civ. P. 9(b). In
addition, he PSLRA requires that a securities fraud plaintiff “state with particularitythe facts
constituting the alleged violation, and the facts evidencing scienter, i.e., reldefs intention
to deceive, manipulate, or defraudTellabs 551 U.S. at 213 (internal citations and quotations
omitted) The Fourth Circuit has noted that the PSLRA modifies the traditional Rule 12(b)(6)
analysis: “(1) by requiring a plaintiff folead factgo state alaim and (2) by authorizing the court
to assume that the plaintiff has indeed statkdf the facts upon which he bases his allegations of
a misrepresentation or omissiorHunter, 477 F.3d at 172mphasis omitted)The PSLRA also
requires a plainti to plead sufficient facts to raise atfong inferenceof scienter. Id. A district
court must dismiss a complain motion of any defendant if the plaintiff fails to meet the pleading

requirements of the PSLRA. 15 U.S.C. §78b)(3)(A).



V. CONTENTIONS OF THE PARTIES

In their motion to dismiss, Defendants contend that the complaint fails to meet the
heightened pleading standards of the PSlaRAoboth the misrepresentation or omission tHred
scienter elements. ECF No. 80 at 4. Regardiagrtisrepresentatidiactor, Defendants advance
that the alleged misrepresentations in the complaint relate only to corporate agemant,
which Plaintiffis unable tobring underfederal securities lawld. Further Defendants avouch
that even assuming th@lefendants’ allegethismanagement is actionabfeD efendantsvere
cognizant of the Company’s problems, the complaint shows no evidence that they welg actual
aware ECF No. 91 at 3. In additionDefendantsadvocate that all of thallegedy misleading
statementsare forwardlooking statements accompanied by meaningful cautionary language
warning of the specific problems experiencedBySystems ECF No. 80 at 1¢citing 15 U.S.C.
8§ 78u5(c)(1)(A)(i)). Defendans, therefore declare that the PSLRA’s Safe Harbor Provision
protects these forwatidoking statemerst 1d. Defendants reject any claim that theselarations
contain current or historical facts or that the cautionary language fails totmeestandard for
meaningfulness simply because it appears to be boilerplate. ECF No. 91 at 6-9.

Defendants further allege that the complaint insufficiently pleads the scaerteent.|d.
They asseverate thRtaintiff improperly relied upon group pleading, i.e., that Defendants had a
collective intent to defraud instead pointing out each Defendant’s individual inteid. at 45.
In addition, Defendantmaintainthat the complaint improperlyomts to the sale of stocks by
Defendants RBichental and Gregoire to supp their inference of scienter.According to
Defendantsmerely claiming that executives sold stock during the Class Period unaaaechp
by evidence that these sales were unusual or suspi@isigo meet the heightened pleading

requirements of the RRA. Id. at 5. Furter, Defendantsnaintainthat Plaintiffis unableo meet



the scienter requiremenbased onany of the reasonallegal as evidence, even if viewed
holistically. ECF No. 91 at 144. Defendants also avow thithe Court shouldat a mnimum,
disregardany statementsafter Jly 31, 2014, under an ethe-market theory In other words,
according to Defendant8D System’s problems were public knowledge after that dated
therdore the market wasapable of being informed given the infaation then available
eliminating any possibility of fraudd. Finally, Defendants claim thhecaue the§ 10(b) charges
of the Exchange Act faithe § 20(a) claim must fail as well.

Plaintiff responddo theseargumentdy contendingt has sufficiently met the pleading
standards of both elements laid out in the PSLRA. ECF No. 9@atl2counters Defendants’
assertions regarding mismanagement, claiminghleddbel of mismanagement is inconsequential
because Defendants warevatheless awaref the problems taking place and failed to disclose
them. Id. Plaintiff further maintais that Defendantseceive no protection undédre PSLRA’s
Safe Harbor Provisiohecauséhe statementBlaintiff identified as misleading related torpent
or historical facts instead of being entirely forwdwdking. Plaintiff also pos# that any
statements thatvere forwardlooking lacked meaningful cautionary language, but rather
boilerplate risk warnings that failed to convey substantive infeomategarding the specific
problems alleged in the complairid.

For the scienter claims, Plaintiff propowttat the group pleading claim by Defendants is
unfounded and points to multiple paragraphs in the complaint alleging scienter of eaatudthdivi
Defendant Plaintiff claimsthat these particularized facts, considered holistically, support a strong
inference of scienterld. at 2223. Plaintiff avouclesthat because iproperly pledits § 10(b)

claim, their§ 20(a) claim also meets the proper pleading standdreht 35.



V. DISCUSSION AND ANALYSIS
A. Section 10(b) and Rule 10b-5 Claim
1. Misrepresentation or Omission of Material Fact
To survive a motion to dismiss, a securities fraud complaint must first allegeuéateent
to support the plaintiff's information and belief that the statements were misleadimgquired
by § 78u4(b)(1), which provides:

In any private action arising under this chapter in which the plaintiff allgges
the defendant—

(A) made an untrue statement of a material fact; or
(B) omitted to state a material fact necessary in order to make the statements made,
in light of the circumstances in which they were made, not misleading;
the complaint shall specify each statemerggatl to have been misleading, the
reason or reasons why the statement is misleading, and, if an allegation regarding
the statement or omission is made on information and belief, the complaint state
with particularity all facts on which that belief is forche
15 U.S.C. §878ul(b)(1). In short, to fulfill the element of misrepresentation, a plaintiff “must point
to afactual statement or omissienthat is, one that is demonstratds being true or false,
Longman vFood Lion, Inc, 197 F.3d 675, 682 (4th Cir. 199@mphasis omitted), arghowthat
the “statement is false or that the omitted fact renders a public statement misle@dingann v.
Hanger Orthopedic Grp., Inc353 F.3d 338, 353 (4th Cir. 2003)lowever, “if the plaintiff fails
to allegeall facts but does alleggufficient factsto support aeasonable belief ithe allegation
that the defendants statement was misleading,din¢ should deny the Rule 12(b)(6) motion as
to this misrepresentation elementiunter, 477 F.3d at 174 (emphasisiitted).
Further, as noted abouvsgcause 8§ 10(b) claims are fraud claims pllaetiff must satisfy

the pleading requirements imposed by Rule 9(b) of the Federal Rules loP@ieedure, which

requires all elements of fraud be stated with partidylar\ plaintiff satisies this requirement



whenit pleads with particularity theme, place and contents of the false representations, as well
as the identity of the person making the misrepresentation and what he obtaiebkyl. there

Mut. Funds Inv. Litig.566 F.3d 111, 120 (4th Cir. 2009¢v'd on other groundslanus Capital
Grp., Inc. v. First Derivative Tradey$64 U.S. 135, 131 (2011Additionally, “any statement or
omission of fact must be material,” meaning objectively significaatremsonable investoFood
Lion, Inc, 197 F.3d at 682-83gee alsdBasic Inc. v. Levinsq85 U.S. 224, 232 (1988) (holding
misrepresentation or omission is matetfidthe ‘reasonable investor’ would have considered [it]
significant” in making investment decisionsjhe Fourth Circuit has held that in “[d]etermining
whether the complaint satisfies the standard necessarily entails-lyezage assessment of the
complaint as a whole.Hunter, 477 F.3d at 174.

The Court has reviewed th@mplaint and holds that gpecifically identifies several
alleged misrepresentations and omissions concerning 3D Sysi@rqsisition strategy
manufacturing capacity, product quality, sales and revenue growth pogdtiventory control,
and booking and shippirgractices. The complaint also sufficiently sets out the timiecp, and
content of the statemerds well as the identity of the person making them as required by Rule 9
of the Federal Rules of Civil Procedura.re Mut. Funds Inv. Litig.566 F.3cat 120.

For instance3D Systemsrepresented it@acquisition strategy to investors psesitive
throughout most of the Class Periodeaking at theJanuary 15, 2014Needham Growth
Conference,Defendant Reichentabold investors they were able to “quicklgverage” new
acquisitions. ECF No. 78at 47 He also stated that they were “very happyith how the
acquisition strategywas going and told investors that most of the new acquisitions were
“‘completely in the Company and [were] all one Company rightydwdd. at 52, 57 Further,

Defendants Gregoire and Reichem&sponded to questions regarding a rise in operating expenses



stating that they wertliscretionary costs” the8D Systemsould “scale back and naffect the
business further.”ld. at 55. Defendant Reichentalid they'fully expect operéing leverage to
return in 2015 and that they “don’'t see any obstacles to success, unless the world collapses
somehow.” Id. When again asked about operational challenges generated by these acquisitions,
Defendant Gregoire insisted that integration “happens very easily, verlyjquand that the
hardest part is usuallyith mergingculture Id. at 74. Evencontinuing into the third quarter of
2014,3D Systemsnaintained that its strategy was going sthbg with Defendant Reichental
stating“we have done it really well, and we expect that, that will bode well for us iutaeef’
Id. at 84

The statementihdividual Defendants made regarding 3D systemmsards the end of the
Class Period seem toipta different picture.After the release of the Companyirth quarter,
2014, results around February 26, 20D&fendant Hull, who had only recently taken over for
Defendant Gregoire in the role of Executive Vice Presidder Gregoire became theicé
President of Mergers and Acquisitigmmnounced that they wetat the end of our steppeg
investment phase and arggbming to tightly integrate owassembled assetsld. at84, 91. Then
in announcing the first quarter of 2015’s resugfendant Reichentastated3D Systemswvas
trying to “eliminate some of the duplication and redundancy that we addrora acquisitions”
and, despiteearlier claims that the rise in operating expenses were clearly completely
discretionary, announced that thes@enses hadjot a little bit ahead of us.ld. at 9697. Now,
instead of the acquisition strategy going well, Defendant Hull announcedRh&fstems was
taking “a hard look at ouracquisition activity and planning to “substantially dial down
acquisitions for the foreseealflgure.” I1d. at 97 Taking all thesstatementss true, tey appear

to allegeadequately thaBD Systemsexperienced some operating inefficiencies relatethe

10



acquisition strategy anthiled o disclose themotthe market all the while presenting little
downside about the procesSeeid. at 4748, 5859, 6465, 75, 8687, 92 (letailingPlaintiff's
accusations of alleged misrepresentai@garding the acquisition strategy)

For inventorycontrol, since as early as fourth quarter 20t#en the Class Period
commenced3D Systems began experiencing a backlog of inventddy at 53. Defendant
Reichentatold investors that this was a “healthy” backlog modtie tonew products announced.
Id. In the first quarter of 2014e againinformed investors that this was in anticipation of new
product releasesand that inventory buildup had concluded, wille expectation that these
inventory levels would come dowrSee id.at 64. Despite thesassurancethat the inventory
backlog wasealthy in the second quarter of 2014, 3D Systems announced an inventorgfivrite
thatwound up compressing iggoss profit marginsld. at 68. Defendant Gregoirelaimed this
write-off was due to an aggressive shift towards new products, despite having premadsly
claims that mosof the inventory backlog was anticipation for shipm& of these same new
products. ld. A press release from 3D Systems and the SEC For@, 1iie quarterly report all
publiccompanies must file with the SERatDefendants Reichental and Grega@ignedechoed
these sentimentsld. at 6869. Assuming these statements as te,its face the complaint
adequately pled a misrepresentation by 3D Systems regéneistate bits invertory and failure
to inform fully investors of itsinventoryrelateddifficulties. Plaintiff, therefore, pled sufficient
misrepresentations related to inventory proble®ese idat 49, 59, 65, 756, 87, 92containing
Plaintiff' s accusationsf alleged misrepresentation regarding inventory control).

With respect to product qualitindividual Defendants frequently described their products
as beind cutting edgé or “breakthrough”at the beginning of the Claserbd. Id. at 44. As that

period progressed, Defendants Reichental and Gregoire both praised their productthine, wi

11



Defendant Reichental statinpat 3D Systems hadthe most comprehensive and attractive
consumer poftlio available today at the right performance le\aatsl price paits to accelerate
adoption.” Id. at 54 Defendant Gregoiralsoreferredto the “overwhelmingly positive reception
their product lines receivedd. On July 31, 2014however,in announcing a decision to delay
product shipments in the second quaiafendants Reichental stated in a conferencelciihe
Company’sdecision to do so was to “improve usepexence,” after several of iteta testers
“identified several . . enhancementsijt felt wereneeded.See d. at67, 70.

Taken as truehese claimef beta testerglentifying improvements seeta stand in stark
contrast to the overwhaingly positive receptionndividual Defendants previously claimed 3D
Systems was retving. Also, at the August 7, 2014, Needham Advanced Industrial Déafjies
Conference, Defendant Gregoire stated that he “didn’t feel the produetexaatly there” yet in
terms of performance, despite earlier claims thatCompany'sonsumer portfolio was dhe
right performance levelsld. at 73 The product quality issues continued throughout the Class
Period, with Defendant Hull revealing in a conference call regarding ttstiqfiarter 2015 results
that revenue shortfalls were occurring in part due to “certain metal and mpphoasions and
performance isss that delayed our ability to sell additional printers&d’ at 96. From these
statements, it appears as if Plaintifslaadequately plethat 3D Systems misrepresented the state
of their product quality and customer reception to invest&eeid. at 48-49, 5859, 6465, 75,
8687, 92 getting forthPlaintiff's accusations of alleged misrepresentation regarding product
quality).

Having nowcarefully and exhaustiveleviewedeach statement alleged as misleadimg
a similar manner as the examples ahdlie Court holdghat Plaintiffs amended complaint

adequately pleadthat Individual Defendants’ statements were misleading and omitted facts.

12



Plaintiff has pleadéach statement alleged to have been misleattiageason or reasons why the
statement is misleadiriggand the facts on which any beliefs were form&8.U.S.C. §78ul(b)(1).
Plaintiff has alscsufficiently pled with particularity thetime, place and contents of the false
representations, as wehl ¢he identity of the person making the misrepresent#tans required
at this stage of the litigationln re Mut. Funds Inv. Litig.566 F.3d 111, 120 (4th Cir. 2009)
Further, Raintiff has adequately alleged “what [Defendants] obtained therebyriflated stock
price due to thalleged misrepresentatiomsde about the true state of 3D SysteldsTherefore,
Plaintiff has meet all the requirements for a misrepresentation claim.

The Courtalsoholdsthat thesallegedfacts were material deey would have “altered the
‘total mix™ of information made available to investorSeeMatrix Initiatives, Inc. v. Siracusano
563 U.S. 27, 434 (2011)(upholding a charge of securities fraud against a pharmaceutical
company in part because ndisclosure of a report was a material misrepresentation that altered
the total mix of information available to investors when making their decisiénsther, although
the Fourth Circuit has explicitly refrained from taking a position on this iskatmajority rule”
indicatesthat thenegativemarket reactiomo thedisclosures made by 3D Systemis whichtheir
stock price fell more than seventysix percent—supports the conclusion that these
misrepresentations were materi&leeGreenhouse v. MCG Capit@lorp., 392 F.3d 650, 6661
(4th Cir. 2004)(noting the majority position is a fall of stock prices can be some evidence of
materiality but not dispositive$ee als@®ran v. Stafford226 F.3d 275, 282 (3d Cir. 2000) (“[T]he
materiality of disclosed infonation may be measured post hoc by looking to the movement, in the
period immediately following disclosure, of the price of the firm’s stocka’yg Burlington Coat
Factory Sex. Litig.114 F.3d 1410, 1425 (3d Cir. 1997) (“In the context of an ‘efficimarket,

the concept of materiality translates into information that alter the price @ifrtiis stock.”)

13



This Court declines to accept Defendamtssmanagement argumerfseeECF No. 80 at
12-15. Even if mismanagement itself is nantionable—a question this Court thinks unnecessary
to answer—the cases Defendants cite digtinguishable fronthis one. For example, Defendants
citeto In re Silicon Storage Technology, Inc. Sec. Liiigwhich that court saythat”[i] ncidents
of fiduciary misconduct and internal mismanagement ardyohemselvesufficient to trigger
liability under the Exchange Act.No. C050295PJH 2006 WL 648683 (N.D. Cal. Mar. 10,
2006). Althouglthis statemernmight be true, this case is about more tesmanagenmd. Here,
3D Systems allegedly mismanaged things like inventory control and produiy,goat then
purportedlymisrepresented the state of those affairs to investors, as discussed Bboaase
Plaintiff pled more than just allegations of bad decisiaking or mere mismanagemghis case
is actionable under 8§ 10(b) of the Exchange Act.

Further, this Court holdBefendantsargument that the misrepresentations were only a
“formulaic set of allegationsto be devoid of merit. &fe Plaintiff doesmore tharsimply repeat
a set of “allegations [stating] why, upon ‘information and belief,” the stat§sjevere]
misleading,” but rather includseveral references to the specific statements listed in the complaint
that support the allegations of napresentationCf. Hunter 477F.3d at 17%upholding dismissal
of a securities fraud case in part because the allegedly misleading statementsnpigre s
formulaic set of allegations about why ttatements were misleading without any particulgrity
seeECF No. 74 at 450, 5860, 6467, 7577, 8689, 9194. The Court holdshat the allegations
are specifically tailorednd stated with particularity regarditite allegations againBtefendants
and more thanjust a recitation of why “upon ‘informatioand belief the statement[s] [were]

misleading,”asin Hunter. 477 F.3d at 175.

14



As a final note,this Court declines to rule on the sufficiency of every alleged
misrepresentatioat this stage of the proceedings as all theggsiiredis for Plaintiff to have pled
sufficient facts to permit a reasonable person to find a plausible claim fof fielighe
misrepresentation elementeeid. at 173. Defendds of course, deny the allegatiomsthe
amended a@mplaint, disagree wittPlaintiffs view of the facts, and may have compelling
argumentglisproving that all or some die alleged statements wergsrepresentationsAt this
stage in the litigation though, without proper discovery, this Cisuanable tohold with any
certainty that these statements ao¢ asa matter of law, misrepresentations or omissionkis
Courtwill reserve any judgement on material disagreements about the facts uapbtiggriate
stage in the proceedings

2. “Safe Harbor” Protection for Certain Challenged Statements

The PSLRA includes a “safeatbor” provision, which provides protectiofior “forward-
looking” statements made by compaepresentativeshen (1) such statmentsareidentifiedas
forward-looking statementaccompanied by meaningful cautiopatatements identifying facts
that could cause actual results to diffeateriallyfrom the forwardooking statementg2) such
statements areanmaterial; or(3) the plaintiff fails to prove the forwardooking statement was
made by an individual ogxecutive officer of a business entity with actual knowledge that the
staement was false or misleadin5 U.S.C. 8§ 78t(c)(1)(A)x(B). The Reform Act defines the
term “forwardlooking statement” to inclugeamongst other thingsa statement containing
projection of revenues, incomes . . . earnings . . . or other financial itetbsl).S.C. § 78u
5(i)(1)(A)-(F). The safe harbor provision fails pootect representations of current or historical

fact. Malone v. Microdyne Corp.26 F.3d 471, 4780 @th Cir. 1994) (Misstatementsor

15



omissions regarding actual past or present facts are far more likely todmablgithan statements
regarding projections of future performance.”) (emphasis omitted).

The Court has considered the statements cited enctimplaintand taken note of
Defendants assertionsregarding the statements alleged to be forvao#ing statements.
Defendants specifically avehat all of the statements included in the complaint are forward
looking. ECF No. 80 at 17.They therpoint to achart indicating twelve statements advahas
forwardlooking as well as what thgyositas meaningful cautionary language for each one of
these statementdd. at 1924. Most of these statements included in the chart contain financial
items relating to revenue, growth margins, or organic growtAssuming arguendthat the
cautionary language accompanying these statements is meaninggulould meet one of the
definitions included in the safe harbor provision of the Reform R&intiff correctly points out,
however that despite Defendants claiming @flithestatements are forwatdoking, Defendants’
chartfails to challenge several of the otlstatements Plaintifinade in the complaintECF No.

90 at 18. The statementBefendantseglected to mentiooontain language relating to product
guality, including 3D Systems statement that they have the most “comprehangiedtractive
consumer portfolio available today at the right performance levels” atehstiats about the
integration processuch as[t] he integration is going extremely welAnd all of these companies
have been completely on boardesiper usual.”ld. at 18 n.9. These statements relate to current
or historical facts, discussing the portfolio 3D Systems had alaildoday” or how the
acquisitions “have been completely on boarded,” and are therefmratected by the safe harbor
provision. SeeMalone 26 F.3d at 4780; ECF No. 90 at 18 n.Becauseahe Court is unable to

concludethat all of the statements ithe Amended Complairdre forward-looking, the Court

16



declines Defendanitsmvitation to holdthat the safe harbor provision warrants a full dismissal of
the case at this stage in the litigation.
3. Strong Inference of Scienter

The PSLRA requires a sedigs fraud complaint to “state with particularity facts giving
rise to a strong inference that the defendant acted with the required state of mind.3.@5 U
8 78u4(b)(2)(A). “To demonstrate scienter, a plaintiff must show that the defendant actea with
mental state embracing intent to deceive, manipulate, or defraad’v. Chelsea Therapeutics
Int’l., Ltd, 780 F.3d 597, 606 (4th Cir. 2015) (citimgllabs Inc. v. Makor Issues & Rights, Ltd.
551 U.S.308, 319 (2007%) A strong inference of scienter is one that is “powerful or cogent” and
must be more than a “reasonable” or “permissible” inferei@meTellabs551 U.S. at 323.The
evidence establishing this inference of scient@wever,“need not be irrefutable, i.e., of the
‘smoking-gun’ genre, or even the ‘most plausible of competing inferéhckeks at 324.

At this stage “allegations of reckless conduct” can satisfy the scientereraguat. Zak
780 F.3d at 66. Reckless conduct sufficient to establish a strong inferenagenitsr is described
as “severé, Ottmann 353 F.3dat 344, or conduct that is “so highly unreasonable and such an
extreme departure from the standard of ordinary care as to preserjes damisleading the
plaintiff to the extent that the danger was either known to the defendant or so dhabtie
defendant must have been aware of Matrix Capital Mgmt. Fund, LP v. BearingPoint, In676
F.3d 172, 181 (4th Cir. 2009).

To detemine whether a plaintifé allegations establish a strong inference of sciefher, t
court should view thevidence “holistically’instead of each piece being scrutinized in isolation
Sedd. at 326. After examining the evidence as a whole, the court then engages in a balancing test

to see if the allegations, accepted as true, would create an inference of $atdasst as strong
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as any opposing inferences” of Afsaudulent motivesld. Accordingly, in a motion to dismiss,
defendants must demonstrate that the allegations give rise to an infdreanewolpable conduct
that isstrongerthan any inference of scientebeeid. at 324.

Finally, if the defendant is a corporation, the plaintiffsnallege facts that support scienter
“with respect to at least one authorizggent of the corporation, becauseporate liability derives
from the actions of its agentsHunter, 477 F.3d at 184.

Here, the amendedomplaint offers several allegations supportPlaintiff's claim of
sdenter. Specifically, Plaintiffalleges that Individual Defendants (1) all held high positios
within 3D Systems during the Claseri®d, and therefore had access to confidentialmméion
about the state of theoBpanyasa result (2) must have been aware of the problems fa8bg
Systemsas theallegedmisrepresentations claimed relatedte Company’s core operatior{8)
wereintimately involved in the operations of the business and thereforepugrertedlyaware
that the statements thegave to the public about theseore operations werenisleading or
incomplete; and (4that DefendantReichental and Gregoire boliad the motive to engage in
fraud as evidenced by their stock saledrdy the time, which Rintiff claims evidencescienter
throughpotentialinsider trading.See generall2CF No. 78at30-34, 121122. Althougheach of
Plaintiff's allegations standing alone mayibsufficient to support a strong inference of scienter,
looked at holisticall, as the law requirgke Court to dathe allegationsvhen viewed as a whole,
areenough to suggest a strong inference of scienter antstisn to dismiss stage.

First, Defendants Reichental, Gregoire, and Hull were all senior executivesSts3éns
during the Class PeriodECF No. 78at 35 Further, thg were all part of the acquisitions team
tha execuedthe Gmpany’s rapid expansiatrategy.See idat 57 By nature of these positions,

they necessarily hadccess to confidential information regarding the state of the acquisition
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strategy and its effects on the business as it progregggthughthe Fourth Circuit has rejected
this element as alone establishing an element of scienter, the informatametiseless “relevant
to the court’s holistic analysis of scienterYates v. Mn. Mortg. & Equity, LLG 744 F.3d 874,
890 (4th Cir. 2014).

In addition to the inferences drawn from Individual Defendants’ positions, the diitege
misrepresented issues atlated to core operations, which by nature can contribute to a strong
inference of scienter.See Yates744 F.3d at 890 (holding misrepresentations about the core
business of a company as “relevant” to a holistic analysis of sciesgerglsdSouth Fery LP,

No. 2 v. Killinger 542 F.3d 776, 784 (9th Cir. 2008) (“Allegations that rely on the-apegations
inference are among the allegations that may be considered in the complet® &Blysis.”).
The amended complaint alleges misrepresentations 8bo8t/stem’s acquisition strategy, core
product lines, shipping, inventory, and manufacturing capa&iee generalfleCF No. 78 at 41
108. Bolstering the inference that Individual Defendants knew about these coreoopexaithe
allegations that thesepeatedly spoke on these issues at conferences, on conference calls, and in
press releases. At least once during every quarter, Defendants ReichentakeGoegdull
purportedly answered questions about these core operations to the media or. &fgllystmost
powerful evidence of scienter is the content and context of [defendants’] stege¢hemselves,”
and when a defendant is “specifically asked, directly and repeatedly” abeatdbre operations,
denials of any issues can support a strofgrémce of scienterinstitutional Investors Group v.
Avaya, Inc. 564 F.3d 242, 269 (3d Cir. 2009As already observedkach of the Individual
Defendants made repeated statements about core operations of 3D Systeasstr®iacquisition

strategy, inentory control, and product quality. Once again, speaking about these core operations
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without more, is insufficient to establish scienter, but they are relevanhatistic analysis, and
contribute to a strong inference of scientates 744 F.3d at 890.

Further,the amendedamplaint also allegelndividual Defendantsintimate involvement
in the dayto-day operationsof the Company which bolstersPlaintiff's claims of scienter and
boostghe inference of “actual” exposure to the problems 3D Systems was experiddc{hid]o
be suresuch allegations [of holding positions in a company] are relevant to the courttcholis
analysis of scienteBut without additionatietailedallegations establishing the defendaatgual
exposure to the accounting problem, the complaint falls short of the PSLRA’s aitycul
requirements.”). Here, becauséhere are indeed “additiondletailedallegation$ establishing
Individual Defendantsactualexposure to the problem, the complairgetsP SLRA'’s particularity
requirementsld. Forexample, the amplaint discussesdtchental and Gregoire being physically
present for quarteend sales meetings, making decisions on when to ship goods and directly giving
shipping approvalsia email. ECF No. 78at 31 Further, Defendant Gregoire dethe final
determination as to what sal&s recognize as revenueld. Also, at a Telecommunications
conference, a marketing director for 3D Systems revealedhtiaidual Defendants were on the
acqusition teamwhich wadirectlyresponsible for the identification and negotiations for merging
new companiesld. at 57. Finally, Individual Defendants themselves made states@nbut how
involved theywerein handlingthe issues facingD Systemssuch aPefendant Reichental stating
that “we together conducted under Damon [Gregoiredadershipa very careful and complete
analysis’ and“we have done nothing but look at these issuesdailybasis for quite some tinie
Id. at 71, 98 In combination witltheir positiors at 3D Systemsthese revelations of personal and

intimate involvement with many of the alledgdnisrepresented issues allows theu@ to
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reasonably infeeach IndividuaDefendant’ knowledgeregarding the true state of affairs3a
Systems.

Finally, the allegations of insider trading bolster the strong inference ehtsci
Allegations of “personafinancial gain may weigh heavily in favor of a scienter inference.”
Tellabs 551 U.S. at 325These allegationsoweverwill support an inference otignteronly
“if the timing and amount of a defendant’s trading were unusual or suspicidu&iting Hunter,

477 F.3d at 184)To determine whether an insider’s sales were “unusual in scope” we consider
factors such as “the amount of profit made, the amount of stock traded, the portoaklodklings
sold, or the number of insiders involvett!

In this case, two of the three Individual Defendants, Reichental and Gregoire, sold stocks
during the Class Period. ECF No. 78 at-12P. Reichental sold 144,000 shares of stock for a
total of $8,814,447, and Gregoire sold 162,500 shares for $8,921@B1Burther, from a review
of Defendant Gregoire’s Form 4’s, incorporated by reference into Pfasnttfmplaint, Tellabs
551 U.S. at 322, it appears as if Defendant Gregoire sold a much higher amount of stagks duri
the Class Period than he did outside of3kee als@anas v. McCracken (in Re Silicon Graphics
Sec. Litig.) 183 F.3d 970, 986 (9th Cir. 199@pholding tte district cours consideration cSEC
Filings referenced in the Plaintiff's complaint under the incorporatpmeberence doctrine)
From the beginning of 2012 until the beginning of the Class Period in 2013, a total of twenty-
months, Defendant Gregoire sold only 75,000 shares of stock. From the beginning of the Class
Period through the end of 2014, a total of just fourteen months, he sold over 150/@80 alha
within the Class Period. These numbers are certainly consistent wittegence that the insiders

who traded during the Class Period had a motive to commit fraud.
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Further, be complaint alleges th&tefendants Reichental and Gregoire tihtleese sales
to take advantage of particultavorabledisclosures, which can boost an inference of insider
trading. Cf. Hunter477 F.3d at 184 (finding deficient an allegation of insider trading because it,
among other things, failed to “allege that defentdd@imed their sales to profit from any particular
disclosures”). For instance, on December 13, 2013, Defendant Reichen£8,80ld stockgust
days after 3D Systems stocks reached a high for the Class P&@¥No. 78at 121 Also,
Defendant Rehental sold 52,300 shares of stock on August 29, 2014; within a month of 3D
Systems raising their revenue guidance for that yddr. Defendant Gregoire sold his stock off
in a similar pattern, selling 45,000 shares on November 15,; 2043two weeks after the
Company released a positive earnings announcement astethaf unprecedented consumer
demand, acceleration of manufacturing capacity, and an increase in revermnegud at 122.
He also sold another 50,000 shares on August 27, 2014; within a month of the companysaising it
revenue guidance, just like Defendant Reichenl@l. Further,unlike other cases in this Circuit
thathavefailed to findan inference of scienter fromsider trading, neither defendant sold their
stock under a Rule 10b5 plan,a nondiscretionary trading plan corporate executives can set up
to sell shared as predetermined timeavoidallegationof insider tradingthe presence of which
in other cases weakenady inferencesof scienter Yates 744 F.3d at 891.Given Defendant
Gregoire’s doubled stock sales during the Class Period, the large number ofstddig both
Defendant Greogire and Reicheraisitimes natching up with announcemerntsat causedtock
price highsandthe lack of 10b5L plans, at this stage of the proceedings, this Court holds that
Plaintiff has adequately pled enough factster scienter from these stock sales

The Court is unpersuaded by Defendants’ group pleading argument. The complaint

mentions several examples of each Individual Defendant’s knowledge or redislesgard of
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adverse undisclosed facts that rendered the statements they made to the relgddihgn See
ECF No. 90 at 223 (citing several paragraphs of the complaint for each Individual Defendant
indicating their individual scienter). These numerous instances pointing to eactduadi
Defendamnd’ conduct is therefore fatal to Defendants contention of group pleading.

Considering the totality of circumstances alleged above and giving feremtial weight
warranted by context and common sense,” the Gmntludeghat Defendantshave neglected
to show that the negulpable inferences here astongerthan the culpable ones, atiterefore
holds that Plaintiff hasadequately pled scientéw each Individual Defendarseparately See
Matrix Capital Mgmt. Fund, LP v. BearingPoint, In&76 F.3d 172, 183 (4th Cir. 200@YVhile
we ultimately evaluate plaintiffs’ allegations of scienter holistically, we offfigrca their
allegations the inferential weight warranted by context and common.3erk3ather, lecause
Plaintiff has adequately pled scienter each Individual Defendant, they have also pled scienter
for 3D Systems, as “corporate liability derives from the actions of itstafedunter, 477 F.3d
at 184.

B. Defendants Truth -On-the-Market Defense

Alternatively, Defendants argue that ttemplaint’s allegations regarding statements made
after July 31, 2014-the date Plaintiffs allege as the date the truth started incrementally revealing
itsel—warrant dismissalvia a “truth-on-themarket” defense. Under this defense, “a
misrepresentation is immaterial if the information is already known to the marntaidsethe
misrepresentation cannot then defraud the marké&hino v. Citizens Utilities, Cp228 F.3d
154, 167 (2d Cir. 2000)Defendants must convey thasrrective informatiorio the pblic “with
a degree of intensity and credibility sufficient to cowftalance effectively any misleading

information created by’ the alleged misstatemends. Also, “[t]he truth-on-themarket defense
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is intensely faespecific and is rarely an apprage basis for dismissing a 8 10(b) complaint for
failure to plead materiality.ld.

Here, this ©@urt isunconvinced that the entire truth was on the market after the disclosures
of July 31, 2014. As just one example, as late as November 10, 2014, CaieReichental
maintained thathe Company’sntegration of the new acquisitions had beenetdeally well, “and
we expect that, that will e well fa us in the future.” ECF No. 7@ 84. It was notuntil April
24, 2015, thaDefendant Reichenta@ldmited that the operating expenses that resulted from the
acquisition strategy had “got a little bit ahead of us” and that it had causeddinaotlems for
3D Systems|d. at 96 Given that it is questionable whether the truth was on the markedalfyer
31, 2014, anthat this defense is integly factspecific at this stage of the proceedingse Court
is unprepared tdhold tha Defendantsnade itsdisclosures with such “intensity and credibility”
that it counteibalanced ay allegedmisleadinginformation givenby the Company earlierSee
Ganing 228 F.3d at 168 (engaging in a similar dismissal of a-otthemarket defense given
the stage in the proedings and the present record).

C. Control Person Liability Pursuant to Section 20(a)

Secton 20(a) of the Exchange Act establishes liability against “control persbs4J)’S.C.

8 78t(a). A claim of control person liability must alleg(1) a predicate violation of ®(b) and
(2) control bythe defendant over the primaviplator. In re Mu. Funds Inv. Litig. 566 F.3d at
129-30 Because§ 20@) liability is derivative of 8.0(b) liability, on a motion to dismiss, a claim
may stand or fall based on a decision regarding the 8§ 10(b) clsiates 744 F.3d at 894 n.8;
BearingPoint, InG.576 F.3d at 192.

Here,Defendants move to dismig4aintiff's § 20(a) claim solely because thengplaint

allegedly fails to establish a § 10(b) clai®eeECF No. 80 at 34. Because this Cdwtdsthat
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Plaintiff adequately pled a primary violation under 8 10(b) of the Exchangehéwiever, the

secondary claim thdhdividual Defendants violated § 20(a) will stand.

VI. CONCLUSION
Consequently, based on the foregoing discussion and analysis, Defémdaindn to
dismiss iISDENIED. As such Plantiff’s motion to strike iRENDERED MOOT.
IT IS SO ORDERED.
Signed this day of 2B day of July, 2016, in Columbia, South Carolina.
s/Mary Geiger Lewis

MARY G. LEWIS
UNITED STATES DISTRICT JUDGE
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