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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION

ORDER AND OPINION

Rodney R. Dunlap; Kevin Good,; ) Civil Action No. 0:15-cv-04009-JMC
Bernard Elam; Joe Neal; Mack )
Thompson, )
)
Plaintiffs, )
v. )
)

TM Trucking of the Carolinas, LLC, )
TNT Trucking of the Carolinas, Inc.,)
T-N-T Trucking of York County, )
Inc., TNT Propane, Inc., and Tony )
McMillan, individually,

)
Defendants. )
)

Plaintiffs Rodney R. Dunfa Kevin Good, Bernard Elam, ddNeal and Mack Thompson

(collectively “Plaintiffs”) filed this civil rights action agaih®efendants TM Trucking of the
Carolinas, LLC, TNT Trucking of the Carolinalsic., T-N-T Trucking of York County, Inc.,
TNT Propane, Inc. and Tony McMillan (“McMilldn(collectively “Defendants”) pursuant to 42
U.S.C. § 1981 alleging claims for hostile warkvironment and constructive discharge. (ECF
No. 1 at 14 11 80-83.)

This matter is before the court on Defentda Motion for Summayr Judgment pursuant
to Rule 56 of the Federal Rules of Civil Procedur€ECF No. 70.) Specifically, Defendants
assert that “there is no genuirssue of material fact and th#étey are entitled to summary
judgment on each Plaintiffs’ claim.”_(ld. at 1l accordance with 28 U.S.C. § 636(b) and Local
Rule 73.02(B)(2)(g) (D.S.C.), the mer was referred to United States Magistrate Judge Shiva V.

Hodges for pretrial handlingOn August 24, 2017, the Magistraladge issued a Report and

! The court observes that from this point fordiatRule” refers to thd=ederal Rules of Civil
Procedure.
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Recommendation (ECF No. 78) recommendingt ttDefendants motiorbe granted as to
Plaintiffs’ constructive dischargelaim and denied as to Plaintiffs’ claims for hostile work
environment.” (Id. at 14.) Both Plaintiffnd Defendants filed Objeans to the Magistrate
Judge’s Report and Recommendation, which Olgestiare presently befotbe court. (ECF
Nos. 80 & 81.) For the reasosst forth below, the couRCCEPTS IN PART the Magistrate
Judge’s recommendation ardENIES Defendants’ Motion for Summary Judgment as to
Plaintiffs’ claim for hostile work environment aRENIES Defendants’ Motion for Summary
Judgment as to the claim of Plaintiffs Dunlap, Good and féea@onstructive discharge.
l. RELEVANT BACKGROUND TO PENDING MOTION

Defendants TM Truckingf the Carolinas, LLG, TNT Trucking of the Carolinas, Int.,
T-N-T Trucking of York County, Inc!, TNT Propane, Inc. (collectively “Corporate
Defendants”) are all engagedtime business of transporting/liag goods. (ECF No. 74-1 at
20:22-21:5.) Corporate Defendants all physicallyiocated at 605 AlbrighiRoad in Rock Hill,
South Carolina. (Id. at 19:9-23.) McMillan tise one hundred per cent owner of Corporate
Defendants. (Id. at 18:3-23.) McMillan posses ultimate hiring and firing authority as to
Corporate Defendants._ (ld. 8R:4-15 & 73:10-74:5.)McMillan is the only individual with
check writing authority for Corporate Defendan{id. at 28:3—10.) McMan is the individual

responsible for “implementing the human resesrfunctions” and for ensuring that Corporate

2TM Trucking of the Carolinas, LLC “is a liceed short-haul carrieasing dump trucks to
transport construction materials &md from construction sitesrfohird-party vendors.” (ECF
No. 70-1 at 3.)

*TNT Trucking of the Carolinas, Inc. “is a licemsbng haul carrier traporting dry freight to
and from construction sites for thirdfpavendors.” (ECF No. 70-1 at 3.)

* T-N-T Trucking of York County, Inc. “is a licesed short haul carriarsing dump trucks to
transport construction materials &md from construction sitesrfthird-party vendors.” (ECF
No. 70-1 at 3.)

> TNT Propane, Inc. “provides home heating sesiby delivering propane tanks to residential
customers.” (ECF No. 70-1 at 4.)



Defendants are “compliant withderal and state equal employrh@pportunity laws.” (Id. at
32:25-33:8.) Additionally, Miillan is responsible for dispelting trucks and assigning their
drivers. (Id. at 34:12-20.)

Plaintiff Dunlap drove a dumpruck for Defendants T-N- Trucking of York County,
Inc. and/or TNT Trucking of the Carolinas, Ifftogether the “TNT Diendants”) from June 21,
2013, through January 25, 2014. (ECF No. #t-%:20:6, 11:44:9-24 & 19:76:16-21; ECF No.
74-1 at 58:14-17.) Plaintiff Neal was employasl a dump truck driver by TNT Defendants
from May 29, 2012, through May 10, 2013. (ECF No. 71-4 at 7:27:21-28:17 & 8:31:22-23;
ECF No. 74-1 at 62:10-19 & 63:24-65:11; ECB. N4-5 at 4:22-23.) Plaintiff Good worked
for TNT Defendants as a dump truck drivesrfr August 15, 2012, to February 4, 2014. (ECF
No. 71-3 at 9:33:8-20, 11:44:11-1618:54:18-25; ECF No. 74-1 at 68:6—-11.) Plaintiff Elam
was employed as both a longuhalriver and dump truck drar for TNT Defendants from
September 16, 2010, until December 13, 2013. (ECF No. 71-2 at 9:36:19-10:37:11; ECF No.
74-1 at 69:8—-70:12 & 72:1-3; EQ¥o. 74-3 at 8:13-15.) Finally, &htiff Thompson worked as
a driver for TM Trucking of the Carolinas, LL@n six (6) separate oczians, the last period
lasting from January 9, 2012 to March 2014.CFENo. 71-5 at 6:22:9-14 & 8:30:6-13; ECF
No. 74-1 at 77:5-8.)

During their employment, Plaifits assert that McMillan used the term “nigger” in the
work environment thereby subjecting Plaintiffte a racially-hostile and abusive working
environment and causing therstructive discharge of Dunlap, Good, Elam and Neal. The

following is a comprehensive sumtima of Plaintiffs’ allegations:



Dunlap testified that on a typical daye and the other drivers would report to
work at 7:00 a.m. and would gather in the break room until they were dispatched
by McMillan. Dunlap Dep. at 51:18-25. Blap testified that the duration of
time he spent in the break room with Milan and the other employees varied
depending upon weather cotidns. Id. at 51-56.

Dunlap testified that herBt heard McMillan use the wa “nigger” in July 2013.
Dunlap Dep. 69:18-24. He states that he was in the breakroom while McMillan
was talking to some of the black plmyees and McMillan yelled, “Nigger,
please.” _1d. at 70:2—-8. Dunlap recountkdt McMillan used the word “nigger”
frequently throughout his gutoyment, at least one twvo times per week until

the date he quit. Dunlap Aff. § 2. ublap testified that on another occasion he
heard McMillan refer to another ddk employee, Warren Chisholm, as a
“country-ass nigger.” _Id. at § 3. In response to hearing this, Dunlap asked
McMillan, “What's up with you and your usaf that word?” _Id. According to
Dunlap, McMillan replied that the worthigger” meant an “ignorant person,” and
that Dunlap should “look it um the dictionary.” _Id.Dunlap Dep. at 83:24-84:5.
McMillan sometimes referred to a white coworker as a “white nigger,” although
Dunlap testified that McMillan “would dt¢hat after he called the black people
niggers to try to cover it up.” Dunldpep. at 85:15-18. Dunlap testified that on
December 20, 2013, McMillan referred taifilap and other black employees who
were seated at a table time break room as “niggetsdeclaring “you think I'm
going to give those niggers [referring to Dunlap arsldad-workers] anything?”
Dunlap Dep. at 91:16-92:4.

On other occasions, Dunldgard McMillan speak dparagingly about African-
Americans. Dunlap testified that ane occasion while he was employed by
Defendants, a news story regarding eotest attack that had occurred at a
shopping mall in Africa was being broadcas the breakroom television. Id. at
150:20-151:4. Dunlap stated that uponrsgédine newscast, McMillan remarked,
“Look at those dumb-ass niggers tearimg their country.” _Id. On another
occasion, McMillan referred to the blad@mployees as “stupid asses,” “dumb
motherfuckers,” or “stupid motherfuckerahd declared that “monkey could do
your job.” Id. at 151:13-21. According Dunlap, McMillan directed these
comments at the black employees only, and not to the white employees who
worked for Defendants. _ Id. Dunlafestified that one time an employee
mentioned in the breakroom that his fgidnd had wreckeder car, to which
McMillan responded, “What's she trying to daay that nigger role, get whiplash
for some — get some money fohiplash?” Id. at 152:12-17.

Dunlap recounted that he left his emphent with Defendants because he “had
just had enough.”_Id. at 63:17-21 . .Dunlap voluntarily reigned by declining
to return to work after he started a new job.



Good stated that McMillan used the wdrdgger” in his presence on a frequent
basis. Good Dep. at 76:23—-77:1. Goedounted that McMillan called him a
“nigger” when he helped McMillan deliver a stove to McMillan’s mother’'s home
in Georgia some time in 2013. Id. at22:-43:10. Good testiftethat McMillan
called him a “nigger” again during the fall 2013 when he returned to the yard to
have the brakes on his truck adjusteld. at 51:11-21. Omnother occasion,
McMillan remarked in Good’s presence timt could not “stand that bald-headed
fucking nigger,” referring to another blackworker. _Id. at 50:9-11. In response
to that remark, Good told McMillan, f'you say that about him you might as well
be calling me that.”_lId. at 50:13-15.0@l told McMillan that he should not use
that word in the workplace. Id. at 50:15-19.

Good testified that he did not and does not use the term “nigger” and did not like
being called a “nigger.”_1d. at 47:2-13%500d further testified that on April 24,
2014, McMillan approached him and asked that he sign a document indicating
that it was okay for McMillan to use theord “nigger” in his presence. Id. at
72:7-19. Good refused to sign that document. Id.

Good testified that he resigned becauselidenot appreciat¢he way McMillan
spoke to him and also because he needed benefits. Id. at 174:17-22.

Elam testified that he heard McMillan ue term “nigger” when he got upset or
“cussed and fussed” at other black coversk Elam Dep. at 93:16-94:6. On one
occasion, McMillan was on the truck radio and asked, “Who is playing that nigger
music?” when another driver playedvaichael Jackson song. Id. at 51:5-52:19.
On another occasion, McMillan commented in Elam’s presence, “these niggers be
tripping,” in reference to a murderahhad been committed in a nearby black
neighborhood._Id. at 54:1-21.

Elam testified that on one occasion todd McMillan’s daughter that her dad
should not be using racialurs. _Id. at 55:4-18.In response, McMillan’s
daughter stated, “Well, you don’'t know ndaddy.” _Id. In addition to his
complaint to McMillan’s daughter, ElamltbMcMillan that he should stop using
the “N-word” because “that's not good.”_ Id. at 56:12-75:12. McMillan,
however, continued to use that termhis presence. Idat 122:22-123:4. Elam
testified that he “didn’t feel it was right” for McMillan to use that word. Id. at
162:3-9.

Neal testified in his deposition that heard McMillan use the “N-word” within

the first three weeks of his date oféni Neal Dep. 33:24-34:12. Neal recounted
that McMillan was the only one whom hedrd use that word in the workplace.
Id. Neal testified that McMillan used the word while in the breakroom and that
McMillan used the word regularly. 1d. ©wthe course of his twelve months of
employment with the Defendants, Nealimsited that he heard McMillan use the
term “nigger” over 80 times. Id. at 8~#10. Neal testified that on one occasion

during the summer of 2012, McMillan Id him a “nigger” in a telephone



conversation in which McMillan accusduim of breaking thelrive shaft of his
truck. Id. at 35:18-35:21. According to Neal, his kratalled, slid down a small
embankment, and would notstart. Id. Neal stated that when he called
McMillan to report what had happened, McMillan became mad, cursed at him,
and said, “Nigger, it sounds like you've doheoke the drive shaft.”_Id. Neal
testified that upon his return to Defentisl business premises, he confronted
McMillan and told him “not to ever call me that again and don’t ever speak to me
the way you spoke to me.” Id. 36:22-37:21. Although McMillan never called
him a “nigger” again and offered an apoldgyhim with respecto this incident,
Neal believes that McMillan was apglizing for having wrongly accused him of
damaging the truck—not for calling him a *“nigger'—because McMillan
continued to use the racial slur in higgence to refer to other black employees.
Id. at 37:21-38:23; 70:11-71:10. Neal furthecounted that he heard other black
employees, including Elam, complain to Mitlan about his usef the “N-word.”

Id. at 75:8-19. In response these complaints, McMillan would reply by saying
“the word nigger means white trash and hg&y, ‘look it up inthe dictionary.”

Id. Neal voluntarily resigned to takejob where he was making more money.

Thompson testified that when he returrtedvork in January 2014 after a heart
attack, McMillan greeted him by sayintiigger, | thought you was dead . . . |
was looking for your black ass to be dead in the obituary.” Id. at 20:10-22.
Further, during his last period of ployment with Defendants, Thompson
testified that he heard McMillan use thenteevery day he was in the shop. Id. at
50:24-52:3. He also testified that he oheard McMillan use the term “nigger”
when he told another employee in the company breakroom to look up the word in
a dictionary._ld. at 24:6-10.

Thompson stated that while he enjoyedrking, he did not enjoy McMillan’s
calling him a “nigger.” Thompson statédat hearing the term “made me feel
kind of bad and like humiliated but it just — | let it go in one ear and keep going.
But as he kept doing it, you know, on a regudasis, it kind of just got to you.”
Id. at 50:20-23.

(ECF No. 78 at 3-8.)

McMillan admits that he uses thene“nigger” at work while owner of Corporate
Defendants. (ECF No. 74-2 at 126) McMillan denies that hdirected the term “nigger” at
anyone directly or used it tofex to an African-American. _dlL at 13:6-8 & 14-7.) McMillan
also testified that it is possible he used the ténigger” in the presence of Plaintiffs while they

were employed by Corporate Defenta (ECF No. 74-2 at 19:7-22NIcMillan asserts that no

one including Plaintiffs have evéold him that “nigger” was féensive or asked him not to use



the term. (Id. at 13:25-14:4.McMillan claims that almost everyone employed by Corporate
Defendants, including Plaintiffsaid “nigger” dailyin the workplace. _(Id. at 14:17-16:24.)
However, Plaintiffs deny thaithers in Corporate Defendantsbrkplace used the term._ (E.g.,
ECF Nos. 74-3 at 20:5-& 74-5 at 6:21-7:18.)

On September 28, 2017, Plaintiffs filed aikirights Complaint against Defendants
pursuant to 8 1981 alleging thall Plaintiffs were subjectedo a racially hostile work
environment and that Plaintiffs Dunlap, Goodaral and Neal were cainsctively discharged
from their jobs. (ECF No. 1 at 14 Y 80-830n February 1, 2017, the parties completed
discovery. (See ECF No. 48) Defendants tmaved for summary judgment on April 24, 2017.
(ECF No. 70.) Plaintiffs filed a ResponseOpposition to Defendants’ Motion for Summary
Judgment on May 15, 2017, to which Defendantsl fileeir Reply to Plaintiffs’ Response in
Opposition to Motion for Summary Judgment dune 5, 2017. (ECF Nos. 74 & 77.) In
accordance with 28 U.S.C. 8§ 636(b)(1) and LocCalil Rule 73.02 (D.S.C.), the Magistrate
Judge, after reviewing the parties’ submissions, issued the aforementioned Report and
Recommendation on August 24, 2017, recommending‘refendants motion be granted as to
Plaintiffs’ constructive dischargelaim and denied as to Plaintiffs’ claims for hostile work
environment.” (ECF No. 78 at 14.) On Septbem5, 2017, Plaintiffs filed their Objections to
the Magistrate Judge’s Report and Recomaation, followed by Defendants filing their
Objections on September 7, 2017. (ECF Nos. 80 & 81.) Plaintiffs filed a Reply in Opposition to
Defendants’ Objections on Septber 20, 2017. (ECF No. 82.)

The court heard argument from the partiegh@instant Motion at a hearing on October

17, 2017. (ECF No. 92.)



1. JURISDICTION
This court has jurisdiction over this mattpursuant to 28 U.S.C. § 1331 based on
Plaintiffs’ claims against Defendants under 4&51C. § 1981, which guarantees the rights of a
protected class of individuals “to make and enfaroetracts, to sue, be parties, give evidence,
and to the full and equal benefit of all lawsdaproceedings for the security of persons and
property as is enjoyed by white citizens, . ...” Id.
1.  LEGAL STANDARD

A. The Magistrate JudgeReport and Recommendation

The Magistrate Judge makes only a recondagan to this court. The recommendation
has no presumptive weight. The responsibilityriake a final determination remains with this

court. _See Mathews v. Weber, 423 U.S. Z600—71 (1976). The court reviews de novo only

those portions of a magistrgtelge’s report and recommendatito which specific objectiofis
are filed, and reviewshose portions which are not objetteo - including those portions to
which only “general and conclusory” objections hde=n made - for clear error. Diamond v.

Colonial Life & Acc. Ins. Co., 416 F.3d 310, 3(&h Cir. 2005); Camby v. Davis, 718 F.2d 198,

200 (4th Cir. 1983); Orpiano v. Johnson, 687 F.2d 44, 47 (4th Cir. 1982). The court may accept,

reject, or modify, in whole oin part, the recommendation ofetimagistrate judge or recommit
the matter with instructionsSee 28 U.S.C. § 636(b)(1).

B. Summary Judgment under Rule 56

Summary judgment should be granted “ietmovant shows that there is no genuine

dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.

® An objection is specific if it “enables the distrijudge to focus attention on those issues—
factual and legal—that are at theart of the parties’ dispute One Parcel of Real Prop. Known
As 2121 E. 30th St., 73 F.3d 1057, 1059 (10th ©¥€6) (quoting Thomas v. Arn, 474 U.S. 140,
147 (1985)).




R. Civ. P. 56(a). A fact is “material” if proaff its existence or non-existence would affect the

disposition of the case under the applicable I@&mderson v. Liberty Lobby Inc., 477 U.S. 242,

248-49 (1986). A genuine question of material facttexvhere, after reviewing the record as a
whole, the court finds that sasonable jury could return verdict for the nonmoving party.

Newport News Holdings Corp. v. Virtu@lity Vision, 650 F.3d 423, 434 (4th Cir. 2011).

In ruling on a motion for summgajudgment, a court must view the evidence in the light

most favorable to the non-moving party. Be@orp. v. Perini Constr., Inc., 915 F.2d 121, 123-

24 (4th Cir. 1990). The non-moving party mayt oppose a motion for sunary judgment with
mere allegations or denial of the movant’s piegdbut instead must “set forth specific facts”

demonstrating a genuine issue foaltr Fed. R. Civ. P. 56(ekee_Celotex Corp. v. Catrett, 477

U.S. 317, 324 (1986); Anderson v. Liberty Loblyc., 477 U.S. 242, 252 (1986); Shealy v.

Winston, 929 F.2d 1009, 1012 (4th Cir. 1991). All tlsatequired is that “sufficient evidence
supporting the claimed factual dispute be showndaire a jury or judge toesolve the parties’
differing versions of the truth at trial.” Anderson, 477 U.S. at 249. “Mere unsupported

speculation . . . is not enough to defeat a samgqudgment motion.”_Ennis v. Nat’'| Ass’n of

Bus. & Educ. Radio, Inc., 53 F.3d 55, 62 (4th Cir. 1995).

V. ANALYSIS

A. The Report and Recommendation

In the Report and Recommetida, the Magistrate Judge tdemined that Plaintiffs
demonstrated a prima facie case of hostilekwenvironment under § 1981ln reaching this
conclusion, the Magistratdudge observed that Plaintiffs hptesented sufficient evidence to
demonstrate that McMillan’s conduis frequent use of the word “nigger’-was (1) unwelcome,

race-based, and sufficiently severe and péreado alter the conditions of Plaintiffs’



employment and create an abusive environinard (2) imputable to Plaintiffs’ employer
because McMillan was the sole owner of all @wate Defendants. (EQ¥o. 78 at 9-12.) As a
result, the Magistrate Judge recommended “thatendants’ motion for summary judgment be
denied as to Plaintiffs’ hostile wodnvironment claim.” (Id. at 13.)

As to the constructive dibarge claim brought by Plaiffs Dunlap, Good, Elam and
Neal, the Magistrateudige was not persuaded that thépwed either tha{l) “McMillan’s
actions were intended to force any of them t"qur (2) “McMillan’s use of racial epithets was
targeted at [tlh[e]m more than other employeethat it became increasingly worse during their
employment, such that it became intolerable eclmstheir resignation.” _(Id.) Accordingly, the
Magistrate Judge recommendeatttiDefendants be grantedmmary judgment on Plaintiffs’
claims of constructive dischge.” (Id. at 14.)

B. Defendants’ Objections

Defendants first assert thidte Magistrate Judge erred denying summary judgment to
Defendant TNT Propane, Inc. (ECF No. 813at Defendants assetthat TNT Propane is
entitled to summary judgment on all Plaintiftdaims because “[a]t no time during the relevant
time-period were any of the Plaintiffs employ@®d TNT Propane.” (Id. (citing ECF No. 70-1 at
2,5,and 15 atn.7).)

Defendants next assert thae thlagistrate Judge erred wheme found that Plaintiffs had
sufficiently satisfied a prima facie case of réx@sed hostile work environment._ (Id. at 4.)
Defendants further assert that tagistrate Judge erroneously eslion “Plaintiffs’ inconsistent
and contradictory testimony about the use oftdren ‘nigger’ and the alleged incidents where
the Plaintiffs were called ‘niggé€ when Fourth Circuit precedémequires a race-based hostile

work environment to be showiy accounts of specific dates, timascircumstances.”_(Id. at 3

10



& 12 (citing Carter v. Ball, 33 F.3d 450, 458-59 (4th Cir. 1994)).) As a result of the foregoing,
Defendants argue that they are entitledstonmary judgment on &htiffs’ hostile work
environment claim due to the aforementionedkl of evidentiary specificity coupled with
Plaintiffs’ failure to submit any evidence dadverse employment actions resulting from
McMillan’s conduct. (Id. al4-15.)

C. Plaintiffs’ Objections

Plaintiffs Dunlap, Good, Elam and Neabbject to the Magistrate Judge’s
recommendation of summary judgment for Defertdaon the constructive discharge claim.
(ECF No. 80 at 1.) Specifically, Plaintiffs adsinat the Magistrate Judge erred “by requiring []
Plaintiffs to present direct evidence demonstatihat McMillan deliberately intended to force
each of them to resign.”_(ld. at 3.) In thigaed, Plaintiffs argue that they presented evidence
sufficient to demonstrate that McMillan actesith reckless indifference in creating an
intolerable working environment and “at some point in time it would be reasonably foreseeable
that each Plaintiff might beconifed up’ with a work environment permeated with racial slurs
and racially-inflammatory remarks andatlthey might regin.” (Id. at 5.)

Plaintiffs Dunlap, Good, Elarand Neal also assert thae Magistrate Judge erred by
concluding (1) “that Plaintiffs failed to show thitcMillan’s epithets were targeted at them
more than other employees thiat his harassment of them became increasingly worse during
their employment” and (2) “that Plaintiffs’ congttive discharge claims were precluded because
they ‘tolerated McMillan’s despable behavior.” (Id. at 5-6.) Plaintiffs assert that their
evidence demonstrates redeipf “severe, sustained, andnabated” racial harassment by
McMillan that “when viewed in a light most favolabto [] Plaintiffs, give rise[s] to a factual

dispute regarding the objectivetaterability of their working avironment.” (Id. at 6—7 (citing,

11



e.g., Amirmokri v. Balt. Gas & Elec. Co., 603d.1126, 1132-34 (4th Cir. 1995)).) Moreover,

“the fact that Plaintiffs may have put up withcMillan’s behavior for a period of time before

they resigned is not dispositive.”_(Id. at 8 (citing EI-Reedy v. Abacus Tech. Corp., C/A No.:

2:17-cv-0444 DCN, 2017 WL 3446910,%8t (D.S.C. Aug. 7, 2017)).)

D. The Court’'s Review

In light of the parties’ regztive positions, the court considexach of the claims relevant
to Defendants’ Motion for Summary Judgment in turn below.

1. The Status of TNT Propane, Inc. as a Defendant

In their Objections, Defendantassert that TNT Propaneclns entitled to summary
judgment on Plaintiffs’ claims because none diftlffs were ever employed by the company.
(ECF No. 81 at 3.) In respongeDefendants’ assertion, Plaiifdi argue that Defendants neither
timely moved for summary judgment “regarding Pldisitclaim that Defendants operated as an
‘integrated enterprise’ or rejle employer for purposes [ofipbility under Section 1981” nor
made “any legal argument which would warrantrerof summary judgment on this issue.”
(ECF No. 82 at 2.)

Upon its review, the court observes that even though Defendants consistently maintained
that Plaintiffs were not employed by TNTdpane, Inc., Defendants never made a specific
request for summary judgment on behalf of TTRropane, Inc. in their summary judgment
submissions. (See ECF No. 70-1 at 2, 4, 5 &n1B) Thus, there is merit to Plaintiffs’
suggestion that Defendants’ failed to tisnehove for summary judgment regarding TNT
Propane, Inc. Notwithstanding the timelindssue, Defendants’ entitlement to summary
judgment is undermined by their failure to providgal opposition to Plaintiffs’ argument that

“McMillan operated [] [Clorporat®efendants as a single employe(ECF No. 74 at 2.)

12



In this regard, there are a “variety ost® by which a defendant who does not directly
employ the plaintiff may still béhe plaintiff's ‘employer” for cvil rights purposes._Arallah v.
Thompson, 123 F. Supp. 3d 719, 729 (D. Md. 2015)r example, the “integrated employer
test” allows for a finding “that separate companae ‘so interrelated that they constitute a
single employer™ based on an analysis af tbllowing elements: ““(1) common management;
(2) interrelation between operatiorf8) centralized control of labaelations; and (4) degree of

common ownership/financial control.” _ldyyoting_Hukill v. Auto Care, Inc., 192 F.3d 437, 442

(4th Cir. 1999)). The “joint employer test’sal allows a court to determine whether multiple
entities are the employers of a plaintiff anduies consideration alfie following factors:

(1) authority to hire and fire the inddual; (2) day-to-daysupervision of the
individual, including employee discipke; (3) whether the putative employer
furnishes the equipment used and fflace of work; (4)possession of and
responsibility over the individual's enggiment records, including payroll,
insurance, and taxes; (5) the lengthtime during which the individual has
worked for the putative employer; (6) ether the putative employer provides the
individual with formal or informal traiing; (7) whether thendividual's duties are
akin to a regular employee's duties; (8)etvter the individual is assigned solely
to the putative employer; and (9) whet the individual ash putative employer
intended to enter into amployment relationship.

Butler v. Drive Auto. Indus. of Am., Inc., 793 F.3d 404, 414 (4th Cir. 2015). Defendants did not

address either of these tests or their elemientkse filings submitted to the court. Moreover,
Defendants did not provide the cowith any legal support allowing to disregard these tests
and award them summary judgment based on thelsiassertion that &htiffs were never

employed by TNT Propane, Inc. Therefore, toairt agrees with Plaintiffs that Defendants’
mere argument that none of Plaintiffs wemaployed by TNT Propane, Inc. is insufficient to
demonstrate error on the part of the Magi&® Judge. Accordingly, the court overrules

Defendants’ Objection regarding TNT Propalnc.’s status as a Defendanthis matter.

13



2. Plaintiffs’ Claim for Hostile Work Environment
Plaintiffs allege that a hostile workne@ronment existed at Corporate Defendants’
workplace based on McMillan’s use of the wdrdgger.” “The elements of a hostile work

environment claim ‘are the same under eith&081 or Title VII.”” Guessous v. Fairview Prop.

Invs., LLC, 828 F.3d 208, 221 (4th Cir. 2016)uéting Spriggs v. Diamond Auto Glass, 242

F.3d 179, 184 (4th Cir. 2001)). “To demonstrate. .a racially hostile work environment, a
plaintiff must show thathere is ‘(1) unwelcomeonduct; (2) that is badeon the plaintiff's . . .

[race]; (3) which is sufficiently severe or pasive to alter the plaintiff's conditions of
employment and to create an abusive wankilenment; and (4) which is imputable to the

employer.” Okoli v. City of Balt., 648 F.3d 216, 220tf4Cir. 2011) (quoting Mosby-Grant v.

City of Hagerstown, 630 F.3d 326, 334 (4th @010)). A work environment is hostile when

“the workplace is permeated wittiscriminatory intimidation, ridicle, and insult . . . that is
sufficiently severe or pervasive to alter the abads of the victim'ssmployment and create an

abusive working environment.”” Harris v. ForfkliSys., Inc., 510 U.S. 17, 21 (1993) (internal

citations omitted).
To meet the causation element, a plaintftist show that “but for” the protected

characteristic, he would not have been aiwiaif harassment. See Causey v. Balog, 162 F.3d

795, 801 (4th Cir. 1998). The “severe or pervasive” third element of a hostile work environment

claim “has both subjective and objective composéntOcheltree v. Sdlon Prods., Inc., 335

F.3d 325, 333 (4th Cir. 2003)irst, a plaintiff must show thdite “subjectively perceive[d] the

environment to be abusive.” Harris v. Forklift Systems, Inc., 510 U.S. 17, 21-22 (1993).

" A plaintiff can establish a hostile work enviroant claim by direct evidence, or, as is more
common, by relying on the indirect, burdenftihg method set forth in_McDonnell Douglas

Corp. v. Green, 411 U.S. 792, 802 (1973). s¥wski v. Thompson, 83 F. App’'x 526, 527-28
(4th Cir. 2003).
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Second, a plaintiff must demons#ahat the conduct was suclattia reasonable person in the
plaintiff's position” would have found the environment objectively hostile or abusive. Oncale v.

Sundowner Offshore Servs., Inc., 523 U.S. 75, 81-82 (1998).

Actionable harassment occurs when the workplace is “permeated with discriminatory
intimidation, ridicule, and insult.”__Harris, 510.S. at 21. Further, when analyzing the third
element, courts examine the totality of tbhecumstances, considering such factors as the
frequency of the discriminatory conduct and itgesiy; whether it is physally threatening or
humiliating or merely constitutes offensiverbal statements; and whether it unreasonably
interferes with an employee’s work perforrman See Harris, 510 U.S. at 23; Hopkins v.

Baltimore Gas & Elec. Co., 77 F.3d 745, 753 (4th Cir. 1996); see also E.E.O.C. v. Sunbelt

Rentals, Inc., 521 F.3d 306, 315-16 (4th Cir. 20Q&ating that complaints that would

objectively give rise to bruisedr wounded feelings or incidenthat are premised on nothing
more than rude treatment, callous behaviora goutine difference of opinion and personality
conflict will not satisfy the seve or pervasive standard).

In this case, the underlyin@dtual support for Plaintiffs’ aims is that McMillan, the
owner of Corporate Defendants, admittedly used the word “nigger” generally in the workplace
and allegedly used it in dirednteractions with Plaintiffs who are African-Americans.
McMillan denies that he understood “nigger’asng offensive to African-Americans or that his
use of the word might create a racially hostiterk environment. (See ECF No. 74-2 at 13:25—
14:16.) In support of McMillan’actions, Defendants gue Plaintiffs’ claimdail because they
cannot remember “specific dates, times acuwistances” of each stance of McMillan’s
conduct.

“Far more than a ‘mere offensive utterandbe word ‘nigger’ is pure anathema to
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African—Americans.” _Spriggs, 242 F.3d at 185. o“lWord in the English language is as odious

or loaded with as terrible a historyOladokun v. Grafton School, Inc., 182 F. Supp. 2d 483, 493

(D. Md. 2002). “Perhaps no single act can nopureekly alter the conditions of employment and
create an abusive working environment than tleeafsan unambiguously el epithet such as

‘nigger’ by a supervisor in the presence ofsubordinates.” Rodgers Western—Southern Life

Ins. Co., 12 F.3d 668, 675 (7th Cir. 1993) (citation and internal quotation marks omitted).
“Where such an abhorrent slur is allegeceréhis no question that its use was offensive,

unwelcome, and racially motived.” Roberts v. Fairfax Cty. Pub. Schs., 858 F. Supp. 2d 605,

610 (E.D. Va. 2012) (citing Shields v. Fed. Egorp., 120 F. App’x 956, 961 (4th Cir. 2005)
(unpublished) (per curiam)). “Thus, the relevguestion becomes whether the use of racial
epithets ‘so pervaded the work environment . . . that it was essentially transformed into an
atmosphere tinged with racial hitisy and altered the conditions of [plaintiff's] employment.”
Id.

After reviewing the totality ofthe conduct alleged by Plaintiffdhe court agrees with the
Magistrate Judge that Defendants are noitledtto summary judgment on Plaintiffs’ hostile

work environment claim on the basis of race.pdmiantly, each Plaintiff was able to recall one

specific inciderit where he was directly called a “nigyy McMillan while also conveying

8 Elam testified that on a day occurring beém October and December 2013, McMillan “looked

at me, he said, ‘Nigger, just sight there for a littlebit longer and I'll bewith you.” (ECF No.

71-2 at 25:100:23-25.) Dunlapstdied that on December 12, 2012, McMillan asked Dunlap to
return a bag of grits to McMillan because he was not “going to give them niggers anything.”
(ECF No. 71-1 at 23:92:3-4.) Thompson testified that when he returned to work from surgery in
2014, McMillan greeted Thompson stating “Niggdethought you was dead.” (ECF No. 71-5 at
5:20:18-19.) Good testified that McMillan calledrhtnigger” while at work in September or
October 2013 (ECF No. 71-3 &8:51:11-14:53:19) and alsturing a weekend in 2013 when
they were together. _(ld. df1:42:23-12:46:13.) Finallyjuring the summer of 2012, Neal
testified that during a work-reked phone call regarding the statfsa truck he was driving,
McMillan stated “Nigger, isounds like you've done broke thawdr shaft.” (ECF No. 71-4 at
9:36:15-16.)
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how his usage of the word was generally a common occurrence permeating the work
environment. On this basifje court is persuaddtiat the conduct Pldiffs characterize as
harassment rises to the level required by lawestablish a hostile work environment. See

E.E.O.C. v. Central Wholesalers, Inc., 573 F.3d 167, 176 (4th Cir. 200@)n{ alleged gender-

based and race-based harassment was sufficientlyeser pervasive where co-workers referred

to women as bitches and a co-worker in dide next to the plaitiff had Playboy items,
watched pornography in front of her, had a pornographic screensaver, and placed a screwdriver
in a Halloween decoration in a sexual manner\ahdre co-workers used racial epithets, some
directed at the plaintiff, and twco-workers “kept blue-colored mop-head dolls in their offices
which they had hanging by nooses tied arourddblls’ necks”);_Spriggs, 242 F.3d at 184-86
(holding that supervisor’s consita even daily, use of racial i#pets was sufficiently severe or

pervasive to survive summary judgment); Amakri v. Baltimore Gas & Elec. Co., 60 F.3d

1126, 1131 (4th Cir. 1995) (finding the alleged kament was sufficiently severe or pervasive
because an Iranian plaintiff was called “names like ‘the local terrorist,” a ‘camel jockey’ and ‘the
Emir of Waldorf” on an almost daily basis). Ritffs have met their bush of establishing that

the alleged treatment they received from McMillan was because of their race. Plaintiffs have
further demonstrated that McMillan’s conduetis objectively hostile or abusive. Finally,
McMillan’s actions are imputable to Corporddefendants because he is their owner. Based
upon the foregoing, Plaintiffs have presented eidgffit evidence to raise a genuine issue of
material fact as to whether McMillan subjectediftiffs to a hostile wik environment based on

their race in violation of § 1981 Therefore, Defendants’ Objémh to the Magistrate Judge’s
recommendation as to Plaintiff’'s claim for hostile work environment is overruled. Accordingly,

Defendants’ Motion for Summaryidgment on Plaintiffs’ claim for hostile work environment is
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denied.

3. Plaintiffs’ Claim for Constructive Discharge

Plaintiffs Dunlap, Good, Elam, and Neal allegbat they were constructively discharged
from their employment by Corporate Defendants 8aseMcMillan’s use of td word “nigger.”

In the Fourth Circuit, “[a]n eployee is entitled to relief absent a formal discharge, ‘if an
employer deliberately makes the working conditiontlerable in an effort to induce the

employee to quit.” _Honow. Booz-Allen & Hamilton, Inc.383 F.3d 180, 186 (4th Cir. 2004)

(quoting_Matrtin v. Cavalier Hotel Corp., 48 F.3d 1343, 1354 (4th Cir. 1995)). The analysis for

constructive discharge claimsadoght pursuant to 42 U.S.C. § 1984d Title VII is the same.

Parker v. Miller & Long Constr. Co., IncNo. 5:10-CV-282-D, 2010 WL 5478466, at *1 n.1

(E.D.N.C. Dec. 30, 2010) (citing Honor, 383 F.3d at 186-87).
“A plaintiff alleging constructive discharge L[] prove two elements: deliberateness of

the employer’s action, and intolé&ibty of the working conditions.”_Whitten v. Fred's Inc., 601

F.3d 231, 248 (4th Cir. 2010) (citations omittedY.o prove deliberateness, the plaintiff must
prove ‘that the actions complained were intended by the employer as an effort to force the

employee to quit.” _Id. (quoting Martin, 48 3d at 1354). “To act deliberately . . . requires
intent . . . to force an employee to leave . [which] [ijntent may be inferred through
circumstantial evidence, including a failure td iacthe face of known intolerable conditions, . . .

. Bristow v. Daily Press, Inc., 770 F.2d 123255 (4th Cir. 1985) (quoting Holsey v. Armour

& Co., 743 F.2d 199, 209 (4th Cir. 1984); J.Rv@nhs & Co., Inc. v. NLRB, 461 F.2d 490, 494

(4th Cir. 1972));_see also Martin v. Céea Hotel Corp., 48 F.3d 1343, 1356 (4th Cir. 1995)

(Employer may “prove her employer's intdng demonstrating that her resignation was the

“reasonable foreseeable consequence” of the empdog@nduct . . . .”). “Intolerability . . . is
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assessed by the objective standard of whethexagonable person’ ithe employee’s position
would have felt compelled teesign.” Bristow, 770 F.2d at255 (citations oitted). “An
employee is protected from a calculated effiartpressure him into resignation through the
imposition of unreasonably harsh conditions, in excédisose faced by his co-workers.” 1d.

At the outset, the court obseribsit unlike his co-Plaintiff®Rlaintiff Elam did not testify
that McMillan’s conduct formed the basis for his resignation. Instead, Plaintiff Elam
consistently stated that his need to make nmoo@ey is why he quit his job with Defendants.
(E.g., ECF No. 71-2 at 11:44:13-17 & 19:74:8-11AF a result, the court grants summary
judgment to Defendants on Plaintiff Elancl®im for constructive discharge.

Plaintiffs Dunlap, Good and Neal do present evidence that they quit their jobs in response
to McMillan’s conduct. (See ECF No. 2lat 15:59:8-16:61:14; ECF No. 71-3 at 19:76:23—
20:78:10; ECF No. 71-4 at 4:16:2817:10.) Construing this evadce and all other evidence
presented in the light most favorable to PiéimtDunlap, Good and Neal, the court finds that
McMillan’s actions create an fierence of deliberateness. Mapecifically, there is sufficient
evidence from which a jury could find that theigmations of Plaintiffs Dunlap, Good and Neal
were a reasonable foreseeable consequence Millsic’'s conduct. The aurt further finds that
the evidence presented is sufficient to raaséactual issue about whether the conditions of
Plaintiffs Dunlap, Good and Nealsmployment were so intoldrke that a reasonable person
would have found working for Defendants intoldea These issues for the jury include a
determination of what weight, if any, should digen to any delay of time that occurred before

each Plaintiff's resignation. See Green \efdran, 136 S. Ct. 1769, 1778 (2016) (“An employee

who suffered discrimination severe enough thaeasonable person in his shoes would resign

might nevertheless force himself tolerate that discriminatiofor a period of time [and] He
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might delay his resignation until he can afford to leave.”). Therefore, the court sustains the
Objections to the Magistrate Judge’s Repordl &#ecommendation of Phiffs Dunlap, Good
and Neal as to their claim faonstructive discharge. Accondgjly, the court denies Defendants’
Motion for Summary Judgment as to the claim for construdiseharge brought by Plaintiffs
Dunlap, Good and Neal.
V. CONCLUSION

Upon careful consideration of the recomidathe parties’ arguments, the court hereby
DENIES Defendants’ Motion for SummgarJudgment as to Plaiffg8’ claim for hostile work
environment andDENIES Defendants’ Motion for Summaryudgment as to the claim of
Plaintiffs Dunlap, Good and Neal for constive discharge. (ECF No. 70.) The court
GRANTS Defendants’ Motion for Summary Judgnt on Plaintiff Elam’s claim for
constructive discharge. The coACCEPTS IN PART the Magistrate Judge’s Report and
Recommendation (ECF No. 78) and irparates it hereiby reference.

The parties are instructed to confer, agree propose a fourth amended scheduling order
by December 20, 2017, in preparation for the triathis matter. The trial of this matter will
occur no later than August 2018.

IT ISSO ORDERED.

United States District Judge
December 12, 2017
Columbia, South Carolina
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