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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION

Billy Shane Tucker, )
) Civil Action No.: 0:15-cv-04218JMC
Petitioner, )
)
V. ) ORDER AND OPINION
)
Warden McCormick Correctional )
Institution, )
)
Respondent. )
)

PetitionerBilly Shane Tucke("Petitionet), proceedingpro se filed this Petition for Writ
of Habeas Corpus pursuanta8 U.S.C. 254 allegingsevengrounds for relief. (ECF NdlL.)
This matter is before the court &@spondent’s Motion for Summary JudgmefECF No.18.)

In accordance with 28 U.S.8.636(b) and Local Rule 73.02, the matter was referred to
United States Magistrate Judaige Gossett for pretrial handling. OnJuly 25, 2016, the
MagistrateJudge issued a Report and RecommendatiRafort”’) recommending the cougtant
Respondens Motion for Summary Judgmeand denythe Petition. (ECF Nai1) This review
considersRespondent’s Objections to the Report and Recommendation of the Magistrate
(“Respondent’s Objections), (ECF No. 41), as welPasitioner's Objections toJudge’s Report
and RecommendatiofiPetitioner'sObjections”),(ECF No.44.) For the reasons stateérkin
this courtADOPTS the Report of the Magistrate Judge.

|. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

The court concludes upon its own careful review of the record that the factual and

procedural summation in thdagistrateJudges Report is accurate, and the court adopts this

summary as its own(SeeECF No.41). The court will only recite herein facts pertinent to the

Dockets.Justia.com


https://dockets.justia.com/docket/south-carolina/scdce/0:2015cv04218/224029/
https://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/0:2015cv04218/224029/47/
https://dockets.justia.com/

analysis of Petition& Objections.

In August 2005, thé&ndersonCounty Grand Jurissued an indictment charging Petigon
with murder, assault and battery with intent to kill “*ABWIK”), and possessiomaapon during
the commission of a violent crime. (ECF No. 41 at 1.) Petitioner was rem@dsntounsel-
Robert Gamble, Esquireand was tried by jury on March 41%, 2006. (d.) Thejury found
Petitioner guiltyas chargedld. at 2) The cirait court sentenced Petitioner to life imprisonment
for murder, twenty years’ imprisonment for ABWIK, and five years’ imprisamrf@ possession
of a weapon, all sentenceshie served consecutivelyld() Petitioner, represented by appellate
counsel, timely appealed, and the South Carolina Court of Appeals dismissed his dgpeal. (

Subsequently, on January 7, 2009, Petitioner filed a pro se application foopustion
relief (“PCR”). (d.) The PCR court held an evidentiary hearing at which Petitioner appeared and
was represented by counseld. Following the hearing, the PCR court denied and dismissed
Petitioner’s PCR application with prejudicdd.f Subsegently, Petitioner filed a petition for writ
of certiorari Petitioner also filed pro seaddendum to the petition for writ of certiorari raising
ten issues for review.Id. at 5.) On February 24, 2014, the South Carolina Court of Appeals
directed theparties to file a merits brief addressing trial counsel’s failure to objecttitmoRer’s
sentence for possession of a weapon during the commission of a violent ddmhePetitioner,
through counsel, submitted a merits brief addressing four is€uedanuary 27, 2015, the South
Carolina Court of Appeals vacated Petitioner's sentence for possession opanwkaing
commission of a violent crime, and denied Petitioner’'s requested relief asrtorthiming three
issues. I¢. at 6.)

Petitionerfiled the instant habegsetition on October 13, 201&llegingsevengrounds for

relief. (SeeECF No. 1.)Tucker’s federal Petition for a writ of habeas corpus ratse$ollowing



issues, quotederbatim:

Ground One: Subject Matter Jurisdiction
Supporting Facts: State took Petitioner to Geral Sessions Court on
Void and Nullity Indictments.

Ground Two: Subject Matter Jurisdiction

Supporting Facts: State took Petitioner to a Jury trial during a Common
PleasCourt term. Petitioner had his Jury trial mhgr a Common Pleas
Court term. Thedudge (general sessions) doing Common Pleas court can
open up (GS) to do Angeneral sessions’ business except trials by Jury.
Any trial by Jury done during@ommon Pleas Court term defined by (title
14) is illegal and &nnot be trust or reliegpon. Petition is bringing this up

for the first time on Appeal As Subject Mattrrrisdiction.

Ground Three: Due Process Violation (3 counts)

Supporting Facts:

(1) State took petitioner to a Jury trial During a comnideas cour
term/which is a violation of state law/statues.

(2) State took Petitioner to a Jury trial on void indictments

(3) State prosecution Put personnel belief in closing Arguments

Ground Four: Prosecutional Misconduct

Supporting Facts:

(1) for take Petitioner to court to a Jury trial duringammon pleas court
term.

(2) for taking Petitioar to Court as Void and Nullitydictments.

(3) for Putting Personnelddief in closing Argument whicgoes Against
law.

Ground Five: Ineffective assistance of Counsel (9 counts) IAC)
Supporting Facts:

(1) IAC for not objecting to sentencing structure

(2) 1AC for not calling a critical alibi witness that could hawelped
establish a alibi for time of crime.

(3) IAC for not objeting to hearsay by state witnesses

(4) 1AC for not objecting to speculation by state witnesses.

(5) for not introducingcrucial Identification materialfavorible to
petitioner

(6) IAC for letting the state violate Petitioners’ Due Proceghts,
Because state took Petitioner to a Jury trial duriogramon pleas court
term. Also, for letting the state taketitioner to a Jury trial on void and
Nulity indictments

(7) IAC for committing acumulative of errors that wherextremely
harmful toPetitioner

(8) IAC for not objecting to solicitor injecting his Persobelief of the



evidence into the closing Argument
(9) for not objecting to a Prior consistent statement by a\staiess

Ground Six: Ineffective assistance of PCR Counsetgzints) IAC PCR

Supporting Facts:

(1) for not filing a 59(e) to make Judge at PCR Rule onsalies instead

of Just some. Insuring All petitioners Grouraagl Issues where Preserved

for each Court.

(2) for not introducing evidence shown in PCR hearirtg record for

courts to reflect on when viewing Petitioner’s cashigher levels.

Ground Seven:PCR Judge Errored By Not Ruling On All Issue’s

Supporting Facts:

(1) PCR Judge errored by not ruling on the Cumulative etfieatl the

errors counsel mada Jury trial.

(2) PCR Judge errored by not ruling on issue Alirrittioner being taking to a Jury
trial during a common plea®urt term

(3) for not ruling on Prosecutional misconduct, Abmjgcting Personnel Belief into
closing argument.

(Pet., ECF No. 1) (errors in original) (citations to record omitte@n February 11, 2016
Respondent filed a Motion for Summary Judgment and Return and Memorariduamv in
Support of Motion for Summary JudgmentECF Ne. 18, 19) On February 12, 2016, the court
issued an order pursuantRoseboro v. Garrisqrb28 F.2d 309 (4th Cir. 19Y5dvising Petitioner

of the summary judgment procedures and the time period for filing a responseN(EQB.)
After receiving extensianfrom the court (ECF Na 23, 29, 3J, Petitioner filed a rgponse in
opposition on June 2@016 (ECF No38.) Subsequently, Respondent filed a reply to Petitioner’s
response on June 30, 2016. (ECF No. 39.)

OnJuly 25, 2016the Magistrate Judge issued the Report recommenidegpurt grant
Respondens Motionfor Summary Judgment. (ECF N&l.) The Magistrate Judge found that
Grounds One, Two, Three, Four, Six, and Seven were not cognizable on federal habeas review
(Id. at12-15) Asto Ground Five-Petitioner’s ineffective assistance of counsel claiRetitioner
allegednineinstances of ineffective assistance of counsel. The Magistrate Judge acknowledged

that five of the allegatiorsGroundsFive(3), Five(4), Five(6), Five(7) and J€&(8)—might



possibly be procedurally barred becawdinough they were raised in Petitiongste sebrief for

writ of certiorari, they were not raised in the subsequently submitted medatabdthey were

not addressely the highest South Carolina court. However, the Magistrate Judge concluded that
in the interest of judicial economy, it was more prudent to address the merits thalin@ffective
assistance of counsel claims because, under these specific circumstances, iteaasvivether

same of the claims were procedurally barredd. @t 17.) After reviewing the merits, the
Magistrate Judge concluded that the PCR court’s determinations regaeditigner’s ineffective
assistance of counsel claims were not contrary to clearly established fedefaldamdingly, the
Magistrate Judgeecommended that this court grant Respondent’s Motion for Summary Judgment
and dismiss the petition.

The Respondent’'s Objections wermely filed on August 11, 2016 (ECF No.43.)
Petitioners Objections were timely filedn August 11, 2016. (ECF No. 44.) On August 25, 2016,
Respondent filed a reply to Petitioner’'s Objections. (ECF No. 45.)

II. LEGAL STANDARD AND ANALYSIS

TheMagistrateJudges Report is made in accordance with 28 U.S.C. 8§ 636(b)(1) and Local
Civil Rule 73.02 for the District of South Carolina. TMagistrateJudge makes only a
recommendation to this court. The recommendation has no presumptive weight. The
responsibility to make a final determination remains with thistcdaee Matthews v. Wehd23
U.S. 261, 27671 (1976). This court is charged with makingeanovodetermination of those
portions of the Report to which specific objections are made, and the court maly egjeet, or
modify, in whole or in part, the ByistrateJudge s recommendation, or recommit the matter with

instructions. See28 U.S.C. § 636 ().



Objections to a Report and Recommendation must specifically identify podiche
Report and the basis for those objections. Fed. R. Civ. P. T2(b)the absence of a timely filed
objection, a district court need not conducteanovareview, but instead musbnly satisfy itself
that there is no clear error on the face of the record in order to accept the recationé€nd
Diamond v. Colonial Life & Acc. Ins. Gal16 F.3d 310, 316 (4th Cir. 2005) (quoting Fed. R. Civ.
P. 72 advisory comm#€s note). Failure to timely file specific written objections to a Report will
result in a waiver of the right to appeal from an Order from the court based upon the R8por
U.S.C. § 636(b)(1)Thomas v. Arn474 U.S. 140, 155 (1985)yright v. Collirs, 766 F.2d 841
(4th Cir. 1985)United States v. Schronc&7 F.2d 91, 94 (4th Cir. 1984lf. the petitioner fails
to properly object because the objections lack the requisite specificityjehevaeview by the
court is not required.

As Petitioner is gro selitigant, the court is required to liberally construe his arguments.
Gordon v. Leekes74 F.2d 1147, 1151 (4th Cir. 1978). The court addresses those arguments that,
under the mandated liberal construction, it has reasonablyl fmustate a claim.Barnett v.
Hargett 174 F.3d 1128, 1133 (10th Cir. 1999).

Petitioner’s Objections largely consdtexplanations of relevant case law and Petitioner’'s
interpretations of the facts of his case. With respect to Grounds One, Two,Hdued;ive(l),
Five(9), Six, and Seven, Petitioner does not object to the Magistrate Judge’ssfiatifiagt or
conclusions of law. As such, this court is not required to condiethavaeview, and must only
satisfy itself that the Magistrate Judgetnclusions do not demonstrate clear error. This court
has reviewed the Magistrate Judge’s conclusions as to the aforementioned Grudiddgsanot

find clear error.



However,Petitioner's Objections specifically addrébse Magistrate Judge’s conclusg
as to GrounglFive(2), Five(5), and Five(6). In addition to Petitioner’s Objections, Respdsdent
Objections address the Magistrate Judge’s decision to review Grounds Five(®)), e (6),
Five(7), and Five(8) on the merits. (ECF No. 43.) Because Petitioner and Respondetgdhave fi
specific objections to the Magistrate Judge’s conclusions as to Grounds Five(@), Fie(4),
Five(5), Five(6), Five(7), and Five(8), this court is required to condietrevaeview as to those
grounds in light of the objections.

1. Merits Review
a. Ground Five(2)

In Ground Five(2), Petitioner alleges that his counsel was ineffective liogfto call an
alibi witness. At trial, the State presented evidence that the victimsshverdy a lone gunman
around 11:30 a.m. One of the victims was killed, and the other was severely injuesekidence
demonstrates that the victims were shot in their home about three and one half omles fr
Petitioner's home on the same road. Thelentce also demonstrated that Petitioner made two
calls to the victims’ home, the last of which was a threatening call made around .bi:15 a

At the PCR hearing, Petitioner testified that trial counsel was ineffectivailioigfto call
his friend Tonya Urend (“Umlend”)as an alibi witness. Petitioner testified that Umlend could
testify that she was at his house with him for about ten minutes shortly before 11:00 &
day of the shooting, and that he also spoke to her on the phone around 11{b8 @xwut two
minutes At the PCR hearing, Umlend essentially corroborated Petitioner’s testiragagding
what she would have said. Petitioner’s trial counsel testified that he spbkgmligénd, but chose
not to call her as a witness because the alibicould have provided did not cover the time that

the State alleged the shootings took place. Petitioner’s trial counsel could nottsatestéa alibi



for Petitioner between 11:18 and 11:30 a.m., and the evidence at trial showed that ithg shoot
happ@ed closer to 11:30 a.m. The PCR court found that Petitioner’s claim regardinglsouns
failure to call Umlend was without merit.

Petitioner now argues that it was impossible for him to have driven three and onedslf mil
from his home to the victimsiouse, argue with the victims, and then shoot both of them within
ten minutes. As such, Petitioner contends that his trial counsel should hadelsalend to
testify as an alibi withess so that the jury could have heard about his state ohthaetemined
that he did not have time to commit the crime. However, even though Umlendistestould
have shown that Petitioner had a limited amount of time to commit the crime, Petitioner has still
failed to show that trial counsel’s decision to not catllend fell below an objective standard of
reasonableness.

In general, for an alibi to be successful, it must cover the entire time Ratgipresence
was required for accomplishment of the crinfeee State v. Baker69 S.E.2d 860, 865 (S.C.
2015). Petitioner’s alibi fails to cover the ten minutes most crucial to the accomplishment of the
crime. Trial counsel declined to call the alibi withness because her testimony failedeiotioe
time of the actual shootings (ECF No.-3%t 72), and he also indicated that the jury might not
interpret Umlend’s testimony regarding Petitioner's mood in a positive m@aaer No. 193 at
83). Even though she would have testified that he was calm and not agitated, which would have
been contrary to testimony by th&ate’s witnesses indicating that he had made angry calls to the
victims’ home that morning, trial counsel feared that the jury might have seen lartcakt
blooded killer” who made the choice to shoot the victims without any emotional tativigd.)

In light of that possibility, and the fact that Umlend’s testimony did not cover the tithe attual

shootings, trial counsel determined that she would not be a helpful alibi witn@sscotuirt finds



that trial counsel’s explanation for failing to cllinlend as an alibi withess demonstrates that his
decision not to call her did not fall below an objective standard of reasonablé&sessch, this
court finds that the Magistrate Judge properly concluded that the PCR ceartalely found that
trial counsel was not ineffective for failing to call an alibi witness.

b. Ground Five(5)

In Ground Five(5), Petitioner asserts that trial counsel was ineffedaivéailing to
introduce favorable identification evidence. Specifically, at trial, trainsel introduced the
written statement of the victims’ neighbewho was deceased by the time of tHalho described
the assailant leaving the victims’ home on the morning of the shootings, and althougitsbedle
Petitioner’s van, she indicated that the assal&awing the victims’ home was not the usual driver
of the vanbecause he was thinner and had shorter hag.such, Petitioner alleges that her
statement indicated that Petitioner was not the assailant. Additionally, the Statall@ddhe
daughter of the victims’ neighberAmy McNutt (“McNutt”)—who describedoriefly seeing the
assailant as well. Petitiencontends that his trial counsel should have introduced evidence of his
arm tattoos to indicate that he could not have been the assailant because nbleyrenfitnesses
indicated that the assailant had tattoos. The PCR court determined thatunsélcavas not
ineffective for failing to produce such evidence. The Magistrate Judge conchadati¢ PCR
court’s decision was not contrary to federal law. However, Petitioner objects hathstrate
Judge’s decision because the Magistrate Judge failed to consider the d¥feblutfs testimony
in her recommendation as to this ground.

At trial, McNutt testified to being at her mother’s house between 11:00 and 11:45 a.m. on
the morning of the shooting when she heard two loud “booms”. After hearing the loud noises,

McNutt went over to her mother’'s window to see what was going on, and she saw a white male



getting into a van outside of the victims’ house. She only testified to seeingntleé the man,
and when asked if he had any tattoos or identifying marks, she said “No. | wouldn’t hawe seen
tattoo.” (ECF No. 19 at 171.) Petitioner contends that her testimony indicates that the assailant
did not have any tattoos, such that his trial counsel should have introduced evidence thragPetiti
hadtattoos whichwould indicate that Petitioner was not the assailant. However, this court finds
that a more reasonable interpretation of McNutt’s testimony is that she wasseenlmgh or
focused enough to have noticed whether or not the person ertheringn had tattoos on his arm
or not. Further, the victims’ neighbor’s statement did not include any indication asttentne
assailant had tattoos. Accordingly, itis not clear that trial counsel would hdvedsan to believe
that introducing evidence of Petitioner’s tattoos would have bolstered the disgrbpaneerthe
descriptions of the assailant and Petitioner's appearance. Further, Petit®fedlelato show
that evidence of his tattoos would have changed the outcome of the trial, and as such, Petitioner
cannot demonstrate prejudice. Moreover, trial counsel introduced the victims’ neighbors’
statement describing the assailant and a photo of Petitiomelidn@t match the description such
that he jury was already aware that thetvns’ neighbor’s description did not match Petitioner’s
appearancel herefore, this court finds that the Magistrate Jyaigperlyconcluded that the PCR
court reasonably found counsel was not ineffectivégiting to introduceevidence of Petitioner’s
tattoos.
c. Ground Five(6)

In Ground Five(6)Petitioner alleges that his trial counsel was ineffective for failing to
contest the court’s subject matter jurisdiction. Specifically, Petitionertsisisat pursuant to S.C.
Code Ann.8 14-5750, the time irwhich his trial was held was designated as a common pleas

court term by statute. Because Petitioner’'s indictment was a genesansesdictment,

10



Petitioner contends that pursuant to S.C. Cotlé-%-410, the court was not permitted to conduct
a generhsessions jury trial. Accordingly, Petitioner asserts that the court wasut subject
matter jurisdiction to conduct his trial.

As a threshold matter, while S.C. Code 8§ 14-5-410 does purport to limit the trag®dctin
general sessions business duargpmmon pleas court term, it does not purport to be jurisdictional
such that the circuit court is deprived of subject matter jurisdiction over ctitniada during a
common pleas court session. Additionally, the Supreme Court of South Carolinadnasrehet
that the rules regarding term of court do not deprive the circuit court of subjeet juasdiction.
State v. Campbelb56 S.E.2d 371, 373 (S.C. 2008). Although the Petitioner specifically objects
to the reliance oistate v. Campbetbr this proposition, this court finds that though the facts of
Campbellare distinguishable from Petitioner's case, the facts were not essential toutts C
disposition of the case. I@ampbel] the Court clarified its previous jurisprudence regaydin
jurisdiction and the term of court rules, and indicated that the circuit courts setgect matter
jurisdiction over criminal matters regardless of the term of cddrt.Further in general, circuit
courts have subject matter jurisdiction over ¢niah matters in which the appropriate charges are
filed. State v. Crocker612 S.E.2d 890, 894 (S.C. Ct. App. 2005).

Here, Petitioner was indicted in Anderson Coufttly a crime committed in Anderson
County, tried in Anderson County, and convicted in Anderson County pursuant to valid criminal
statutes. This court finds that Petitioner’s trial counsel had no reason to questonuit court’s
jurisdiction over Petitioner’s case, and as such, had no tmasigject. Accordingly, this court
finds that the Magistrate Judge properly concluded that the PCR court reasonablyh&bunal t
counsel was not ineffective for failing to contest the court’s jurisdiction.

2. Procedural Review—Grounds Five(3), Five(4), Five(6), Five(7), and Five(8)

11



Respondent contends that the Magistrate Judge should not have considered the merits of
Grounds Five(3), Five(4), Five(6), Five(7), and Five(8) because they were not propseiytede
to South Carolina’s highest court, and as such, are procedurally barred. Tistrafladidge
declined to determine that the aforementioned claims were proceduraiyl bacause the rule
was unclear, so it seemed more prudent to determine the merits of the claimsouftegrees.

Prior to seeking habeas corpus relief, a petitioner is required to exhaustéisostd
remedies by presenting his claims to the state’s highest ddatthews v. Evatt105 F.3d 907,
911 (4th Cir. 1997pverruled on other grounds by United States v. Barnéété F.3d 192 (4th
Cir. 2011). “In determining whether a claim has been exhausted, a federal tiogrirsihabeas
must consider not merely whether the claim has been placed before the hagbestist, but also
whether the state court has been giadair opportunity to review the claimBaker v. Corcoran
220 F.3d 276, 2901 (4th Cir. 2000). In order to give a state court a fair opportunity to review
any claims, “state prisoners must give the state courts one full opportunigsdtva any
constitutional issues by invoking one complete round of the State’s establisheciapliew
process.”O’Sullivan v. Boerckels26 U.S. 838, 845 (1999). In South Carolina, a ruling by a PCR
court is a final judgment. S.C. Code Ann. 82I7/80 (2014).However, a petitioner has the option
to file a petition for writ of certiorari in order to have that final judgment regceloy the Supreme
Court of South Carolina. S.C. Code Ann. 82I77100 (2014). Following a ruling by a PCR court,
any claims a petibiner raises in an appeal to the Court of Appeals or Supreme Court of South
Carolina will be deemed exhausted for the purpose of federal habeas tauvieiExhaustion of
State Remedies in Criminal and P&xinviction Relief Cased471 S.E.2d 454 (S.C. 1990).

Here, Petitioner did raise the claims in Grounds Five(3), Five(4), Bive&(7), and

Five(8) to the South Carolina Court of Appeals ingns sebrief, however, he did not readdress

12



the claims in the final merits brief submitted to the CouAmbeals. There is no indication that
the merits brief was intended to supersede the pro se brief such that damised in the merits
brief were abandoned. Further, Based on this court’s review of the rules mggaddaustion, the
claims are deendeexhausted once they are raised to the appellate courts, and unlike the ruling of
a PCR court, there is no requirement that a petitioner file a motion to alter or anezrstite that
the appellate courts issue an order addressing every claim raised infing.lBiecause the rules
only require that a petitioner raise the claims and is silent on whether thé&appelrts are
required to address the claims, the court is inclined to find that the Petitictens were
properly exhausted and, as suott, procedurally barred. However, the state of the law is unclear.
At any rate, Respondent suffered no prejudice as a result of the Magistragés Hedgsion to
review the claims on the merits because each ground was found to be mé&watesdingly,the
court finds that the Magistrate Judge properly determined that it was moenptadaddress
Grounds Five(3), Five(4), Five(6), Five(7), and Five(8) than to dismiss Petitiahars without
review where the state of the law is unclear.
[ll. CONCLUSION

Based on the aforementioned reasons and a thorough review of the Repdvtajifteate
Judge and the record in this case, the cADOPTS the Reporbf theMagistrateludge (ECF No.
41). 1t is therefore ordered th&espondengs Motion for Summary Judgment (ECF N®) is
GRANTED, and this Petition (ECF No) is DISMISSED with prejudice.

Certificate of Appealability

The law governing certificates of appealability provides that:

(c)(2) A certificate of appealability may issueonly if the applicant has made a

substantial showing of the denial of a constitutional right.

(c)(3) The certificate of appealability... shall indicate which specificissussues
satisfy the showing required by paragraph (2).
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28 U.S.C. 8§ 2253(c). A moner satisfies this standard by demonstrating that reasonable jurists
would find this courts assessment of his constitutional claims is debatable or wrong and that any
dispositive procedural ruling by the district court is likewise debateéeMiller-El v. Cockrell

537 U.S. 322, 336 (2003glack v. McDaniel529 U.S. 473, 484 (2000Rose v. Lee252 F.3d

676, 683 (4th Cir. 2001). In this case, the legal standard for the issuance of a cedificate
appealability has not been met.

IT IS SO ORDERED.
' o
8. Wichatle CRLISS
United States District Judge

Septembel 4, 2016
Columbia, South Carolina
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