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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION

Shirley D. Groth, )
) Civil Action No.: 0:16cv-01581JMC
Plaintiff, )
)
V. ) ORDER AND OPINION
)
Commissioner ofocial Security )
Administration )
)
Defendant. )

)

This matter is before the court on Plaintiff Shirley D. Groth’s (“Plaintiff”) Motir
Attorney’s Fees under the Equedcess to Justice Act (‘EAJA'R8 U.S.C. § 2412(d). (ECF No.
36.) The Commissioneof Social Security Administration {tie Commissioner”)responded to
Plaintiff's Motion on July 2, 201,8nd opposed an award of attorney’s fees under the EAJA. (ECF
No. 37.)For the reasons stated herdlre courtGRANTS Plaintiff's Motion for Attorney’s Fees
under the EAJA.

I. FACTUAL AND PROCEDURAL BACKGROUND

As previously decided in its March Order, the court concludes, upon itsemaw of
the record, that the factual and procedural summatidagistrate Judge Paige J. Gossett’s
(“theMagistrate Judge”) Report and Recommendation (“Report”) (ECF No. 28) isatgcamd
the court adopts this summary as its own. (ECF No. 34 at 1.) The court also adopts the ladditiona
procedural findings iits March Order. [d. at 1-4.) As brief background, the court will recite the
relevant procedural facts involving Plaintiff's Motion.

On December 7, 2017, the Magistrate Judge filed a Report and recommendedgéimmi

administrative law judge’s (“ALJ”) determination regarding Plaintifiisk of a disability. (ECF
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No. 28 at 10.) On December 21, 2017, Plaintiff timely filed an Objection to the Report. (ECF No.
29.) On January 4, 2018, the Commissioner replied to Plaintiff's Objeamidadvocated fohe
adoption of the Report. (ECF No. 3@n March 22, 2018, the court rejected the Magistrate
Judge’s Report, reversed the Commissioner's decision, and remandedsti®r further
administrative proceedings. (ECF No. 34 atf9antiff filed the instantMotion on June 18, 2018.
(ECF No. 36.) The Commissionerspondedo the Motion on July 2, 2018, arguing thairlegal
position during the proceedings was “substantially justified” because theopobkad a
“reasonable basis in law and fAECF No. 37 at 1411.) The Commissionefurther maintains
that this case presented a “close question” and does not warrant an awarchef’atfees to
Plaintiff under the EAJA.I{. at 1.) Plaintiff replied on July 9, 201&nd alleged that the
Commissioner’s pason was not“substantially justifietl because the Commissioner failed to
“adhere towell-established [d]istrict [curt precedent on the issues on appeal.” (ECF No. 38 at
5.) Thus, Plaintiff submits that attorney’s fees should be awarded under the ERASA ()
II. STANDARD OF REVIEW

Under the EAJA, alaimantis eligible for an award of attorney’s fees when the following
requirements are met: (1) the claima@sthe prevailing party; (2) the Commissioner’s position
was not “substantially justif; (2) there are no “specialircumstances mak[inghn award
unjust”; and (4) the fee applicatimassubmitted to the court within 30 daystbéfinal judgment
andwassupported by an itemized statent.28 U.S.C. 8§ 241(&)-(d). In the instant case, tlunly
disputed issue is whether the Commissioner’s position was “substantiafig¢l’s{ECF No. 37
at 1011; ECF No. 38 at 5.)

Generally, the Commissioner “has the burden of proving[lte litigation position was

substantially justified.Crawfordv. Sullivan 935 F.2d 655, 658 (4th Cir. 1991) (citihiyely v.



Bowen 858 F.2d 177, 180 (4th Cir. 1988Yhe Commissioner is not “substantially justified”
merely because she loses a c&e Tyler Bus. Servs., Inc.NLRB 695 F.2d 73, 75 (4th Cir.
1982). In order to show that helitigation position was “substantially justified, the
Commissioner’s position must have a “reasonable basis both in law arid $awith v. Heckler
739F.2d 144, 146 (4th Cir. 1984). With respect to a reasonable basis in law, an administrative
agency is required to “follow the law of the circuit whose courts have jurisdictiortloeveause
of action.”Hyatt v. Heckler807 F.2d 376, 379 (4th Cir. 198@)an administrative agency does
not acquiesce to the law of the circuit, then that agency’s position is “rsymi@reasonable.”
Anderson v. Heckle756 F.2d 1011, 1013 (4th Cir. 1985). As such, “[{lBéovernment’s non
acquiescence in the law of tbiecuit entitles the claimant to recover attorp&yfees.”Crawford,
935 F.2d at 658 (citinglyatt, 807 F.2d at 379Anderson 756 F.2d at 1013).
[ll. DISCUSSION

A. The Commissioner’sLitigation Position

As required undeHyatt, the Commissioner iboundto follow the law of the Fodin
Circuit. 807 F.2d at 379. Aleviation from the law of the Fourth Circuit is “manifestly
unreasonable Anderson 756 at 1013The Commissioner is not at liberty to argue “in opposition
to [circuit precedent] without attempting $show how or why it [is] inapplicableAnderson 756

F.2d at 1013.

1 While the Government is entitled to litigate reasonable positions, regardlebsthiewit is the
prevailing party, the Government is not free to litigate an unreasonable position soeenade

it asbeing ‘substantially justified. See Roanoke River Bag\ss'n v. Hudsom91 F.2d 132, 139

(4th Cir. 1993) (“[A] more egregious example of misconduct might, even if confinacharrow

but important issue, taint the [GJovernment’s ‘position’ in the entire case asonadde, whereas

a totally unsupportable and clearly unreasonable position by the [G]overnment on an
inconsequential aspect of the litigation might not.”).



In its March Order, the coufoundthat theUnited States Court of Appeals for theurth
Circuitgenerally requiresxpert vocational testiomywhena plaintiff demonstrates combination
of exertional andhon-exertionalimpairments. (EE No. 34 at 46.) More specifically, under
Fourth Circuit lawwhena nonrexertional impairment idemonstrated, the Commissionegy not
rely solely upon the MedicalVocational Guidelineg“the Grids”) to evaluatea claimants
disability. See Walker v. BowgB889 F.2d 47, 49 (4th Cir. 1989Frant v. Schweiker699 F.2d
189,192 (4th Cir. 1983). However, the Commissionay exclusivelyely upon on the Grids
when a claimant does not have a+sxertional impairmenSee Aistrop Barnhart, 36 F. App’x
145, 146 (4th Cir. 2002) (citinGoffman vBowen 829 F.2d 514, 518 (4th Cir. 198Gpry v.
Schweiker712 F.2d 929, 93831 (4th Cir. 1983)) After discussinghe aforementioned lavthis
court held, in the instant casthat the ALJ “became a vocational experbecause Plaintiff
demonstrated the presence of a-eaartional impairmenECF No. 132 at 22), and thaLJ erred
by solelyrelyingupon the Grid$or determining the status Blaintiff's disability. (ECF No. 34 at
8 (citingBonds v. AstrueC/A No. 6:0~1135JdFA-WMC, 2008 WL 2952446, at *6 (D.S.C. July
29, 2008)(quotingChapa v. AstrugNo. 2:05CV-0253, 2008 WL 952947, at *6 (N.D. Tex. Apr

8, 2008)).)

The Commissioner, throughout this litigation, has defended the ALJ's decision to

exclusivelyuse the Grid the presence @af nonrexertional impairment. (ECF No. 25-44; ECF
No. 37 at 58.) Despite Fourth Circuiprecedenprohibiting the sole use of the Grids when there
is a nonexertional impairmenthe Commissioner arguedaigst thesdéine of casesand continues

to do so (ECF No. 25 at 940; ECF No. 37 at 7.)n defending the ALJ’'s decisionhé



Commissioner’diitigation position, whichdirectly conflicts with Fourth Circuit precedens
“manifestly unreasonabléh law and cannot be “substantially justifiedl Anderson 756 at 1013
The Commissioner argudisat her “position is substantially justified in that many other
district courts in the Fourth Circuit agree with the Commissioner’s conclusgatding the sole
use of the Grids when a claimant demonstrates @&rertional impairment. (ECF No. 37 at 7.) In
this respect, the Commissioner’s position is misguided. When evaluatethexta legal position
is reasonabland “substantially justifie the Commissioner is required to foll@amd respect the
law of the Fourth CircuitSee Hyatt807 F.2d at 379t is unavailing that some district courts may
support the Commissioner’s stance on the Gtjaisiticularly when the Fourth Circuit has dictated
thatthe Commissioner is precluded from exclusively relyingh&Gridsin the presence of a non
exertional impairmentWalker, 889 F.2d at 49Therefore, lhe proper inquiry is whether the

Commissionefollowed the law of the circujtnot the law of various district courtdyatt, 807

2 The Fourth Circuit established that the Commissioner may “argue reabgrshe thinks a case
is not controlling . . . “/Anderson756 F.2d at 1013. However, in this case, the Commissioner has
not argued whyValkeror Grantare inapplicable. (ECF No. 25; ECF No. 3fhe Commissioner
only stateshat Walkerstands for the following proposition: “The proper inquiry un@eant is
whether the nonexertional condition affects an individual’'s residual functionatitgpo perform
work of which he is exertionally capablé&89 F.2d at 49. While the Commissioner is correct in
this respectyalkeralso reaffirmed prior Fourth Circuit pretent and held that “the [Grida}e

not conclusivebut may only serve as guidelines” when both exertional anderertional
impairments existd. (emphasis addedgiting Wilson v. Heckler743 F.2d 218 (4th Cir. 1984)).
The Commissiner has neglected adress this particular aspectValkerand has noget forth

a reason it does not apply. (ECF No. 37 at 6.) Moreover, the Commissioner has not stated that she
complied with botANalkerandGrant

3 The district court cases to which the Commissiortesare not applicable to the instant case. In
those cases, none of the district courts held, as this court did in its Marci{EX&eKo. 34 at 8)
that the Commissioneolelyused the Grids when determining whether an individual, with non
exertional limitations, was disableBleel_eftwich v. ColvinNo. 1:13CV00414, 2@BLWL 126753,

at *9-*10 (M.D.N.C. Jan. 11, 2016);ivingston v. ColvinNo. 3:13cv-00233-MOC, 2014 WL
496484, at *56 (W.D.N.C. Feb. 6, 2014)yilliams v. AstrugNo. 2:09CV60, 2010 WL 395631,
at *18 (E.D. Va. Feb. 2, 2010)hesecases aréhereforedistinguishable. Furthermore, this court
is “bound to carry the mandate of the upper court into execution” and is not required taliellow
decisions of other district courtSprague v. Ticonic Nat'l BanB07 U.S. 161, 168 (1939).
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F.2d at 382. As decided by this court’'s March Order, the Commissioner did not acquiesce to the
Fourth Circuit’s law when it abse toarguethat the ALJ was entitled to place sole reliaonghe
Grids.(ECF No. 34 at 8.) As suchthe Commissioner still has not demonstrated thditigation

position is reasonable in lagv herrelianceon other district court opinions is appropriate.

The Commissioner furthanaintainsthat the court should consider that the Magistrate
Judge’s Report recommended affirming both the’&décisionand the Commissioner’s position.
(ECF No. 37 at 8-11.) The Commissioner cites numerous cases in which this sdorrththat
the Commissioner’s position was substantially justified when the Magisuidtge supported the
Commissioner.I¢l. at 89.) Indeed, it is pertinent and relevant that the Magistrate Judge sided with
the CommissionerSee Proctowv. Astrue No. 5:1+cv-311, 2013 WL 1303115, at *2 (D.S.C.
Mar. 29, 2013) (“The fact that the Magistrate Judge sided with the Commissioner acalthis
disagreed with that recommendation clearly illustrates that the legal issued thwalsea close
one about which reasonable minds disagreddowever, “[tlhe fact that the Magistrate Judge
recommended affirmation of the Commissioner’s position does not by itself dstsidbistantial
justification.” Houston v. ColvinNo. 5:12¢cv-02852-dMC, 2015 WL 3953968 (D.S.C. June 29,
2015) (citingUnited States v. Paisle957 F.2d 1161, 1167 (4th Cir. 1992)).this instance, the
court finds that this case was @siclose as the Commissioner would like the court to beliese. A
noted above, the ALJ’s sole reliance on the Gwids woefully inappropriée because it was
against the law of the Fourth Circuit. (ECF No. 38-&t{rhis court has previously held theatch
an unreasonable position in law warrants an award of attsrfems.See Dozier v. Astruéo.
1:09-1605BCN-SVH, 2011 WL 4962143, at *2 (D.S.C. Oct. 18, 2011) (holding that the
Commissioner’s position was not substantially justified when it was against dattled the

Fourth Circuit). Accordingly, the court esgts the Commissionermisplacedeliance upon prior



district court precedent and finds that the Commissioner has not daeribdrden of showing
thatherlitigation position was “reasonable in lawhensheignored circuit precedent.
B. Assessment oAttorney’s Fees

After reviewing Plaintiff's Motion and Defendant’'s Response, the court fihds the
request foattorney’sfees is reasonable and that Plaintiff is entitled to an award of attofaeg’s
under the EAJA in theequesteé@mountln accordace withAstrue v. RatliffEAJA feesawarded
by this court belong to the litigarihus subjecting EAJfeesto beoffset unar the Treasury Offset
Program, 31 U.S.C. 8 3716(c)(3)(BK0 U.S. 586, 5892010). Therefore, the court directs that
attorney’sfeesbe payable to Plaiifif and delivered to Plaintiffscounsel.ld. The amount of
attorney’s fees payable to Plaintiff will be the balance of attorney’séeesining after subtracting
the amount of Plaintiff's outstanding federal dehstrue 560 U.S at 59394. If Plaintiff's
outstanding federal debt exceeds the amount of attorresss themountof attorney’s feesvill
be used to offset Plaintiff's federal debt andattorney’s fees shall be paid.

V. CONCLUSION

After a thorough review of Plaintiff’'s Motion (ECF No. 36) and the Commissioner’s
Response (ECF No. 37), the coGRANTS Plaintiff's Motion for Attorneys Fees (ECF No.
36) under the Equal Justice Act and awab8s891.73 in attorney’s fees.

IT IS SO ORDERED.

United States District Judge

August 30, 2018
Columbia, South Carolina



