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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION
Jaleel Vaughn Page, C/A. No. 0:16-2131-CMC
Petitioner,
V.

Opinion and Order
Warden Dunlap,

Respondent.

This matter is before the court on Petitiongrs se application for writof habeas corpus,
filed in this court pursuant to 28 U.S.C.2854. ECF No. 1. Respoaat filed a motion for
summary judgment, as well as a return andhor@andum of law on October 28, 2016. ECF Nps.
23, 24. ARoseboro Order was mailed to Petitioner on October 31, 2016, advising Petitioner of
the importance of a dispositive motion and the reedPetitioner to file an adequate response.
ECF No. 25. Petitioner did not respond. T¥agistrate Judge entered a second ordern on
December 8, 2016, directing Petitioteradvise the court as to efter he intended to continue
with the case and to file atuen to the motion for summaryggment. ECF No. 29. Petitioner

failed to respond in any way tbat Order as well.

U

In accordance with 28 U.S.C. 8§ 636(b) anc&loCivil Rule 73.02 (B)(2)(d), DSC, thi

matter was referred to United States Magistdatdge Paige J. Gossett fare-trial proceedings

[oX

and a Report and Recommendation (“Report”). J@nuary 4, 2017, the Magjiate Judge issue
a Report recommending that the action be dismdis@th prejudice for lack of prosecution and
that any pending motions be terminated. EQ@F32. The Magistrate Judgedvised Petitioner of

the procedures and requirements for filing obgewito the Report and the serious consequences
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if he failed to do so. Petitioner has filed noamtions and the time for doing so has expired, and
Petitioner’s copy of the Report hasthe@en returned to the court.

The Magistrate Judge makes only a recommigmd&o this court. The recommendation
has no presumptive weight, and the responsibilityaéde a final determination remains with the
court. See Matthewsv. Weber, 423 U.S. 261 (1976). The cous charged with making @ novo
determination of any portion oféhReport of the Magisdte Judge to which a specific objection
is made. The court may accept, reject, or modifyvhole or in part, the recommendation mgde
by the Magistrate Judge or recommit the mattéhéoMagistrate Judgeith instructions. See 28
U.S.C. 8§ 636(b). The court rewis the Report only for clear errorthre absence of an objection.
See Diamond v. Colonial Life & Accident Ins. Co., 416 F.3d 310, 315 (4th Cir. 2005) (stating that
“in the absence of a timely filed objemti, a district counheed not conduct@e novo review, but
instead must only satisfy itself théere is no clear error on the facetwé record in order to accept
the recommendation.”) (citation omitted).

After reviewing the entireacord, the applicable lawnd the Report and Recommendatipn
of the Magistrate Judge, the court finds olear error. Accordingly, the Report and
Recommendation of the Magistrate Judge is abpnd incorporated by reference. The cqurt
finds that Petitioner has failed &mlequately respond to Orderstioé Court and thereby shown|a
lack of prosecution. Further, the court finds ttnat factors regarding dismissal pursuant to Rule
41(b) are met in this case: Pgtiter is personally responsibifor the failure to respond tp
numerous court orders; Respondeas been prejudiced in the grepent preparing a voluminous
response to Petitioner’s filingPetitioner has been given hiple extensions of time and
opportunities to respond, showing a history ofcgexding in a “dilatory fashion;” and no sanction

less drastic than dismissal existSee Davis v. Williams, 588 F.2d 69, 70 (4th Cir. 1978). This
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matter isdismissed with prejudice for failure to prosecuteld. (“The district court had authority
under Rule 41(b) to dismiss the case with prejudingts own motion, for failure to prosecute.’).
Respondent’s motion for summary judgment is moot.

CERTIFICATE OF APPEALABILITY

The governing law provides that:

(c)(2) A certificate of appealability may issu. . only if the applicant has made a
substantial showing of the dahof a constitutional right.

(c)(3) The certificate of appeadility . . . shall ndicate which specific issue or issues
satisfy the showing required by paragraph (2).

28 U.S.C. § 2253(c). A prisoner satisfies thismdtad by demonstrating that reasonable jurjsts
would find this court’s assessment of his constindi claims is debatablor wrong and that any
dispositive procedural ruling by thestfict court is likewise debatabl8ee Miller-El v. Cockrell,
537 U.S. 322, 336 (2003fack v. McDaniel, 529 U.S. 473, 484 (2000fRose v. Lee, 252 F.3d
676, 683 (4th Cir. 2001). In this case, the legal standard for the issuance of a certificate of
appealability has not been met. Theref a certificate of appealability denied.
IT 1SSO ORDERED.
s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
SeniotJnited States District Judge

Columbia, South Carolina
January 24, 2017




