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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Freddie Owens, Case No. 0:16v-02512-TLW
PETITIONER
V.
Bryan P. Stirling, Commissioner, South Order

Carolina Department of Correctigri&illie
D. Davis, Warden, Kirkland Correctional
Institution,

RESPONDENTS

This is a capital habeas corpus action brought pursuant to 28 U.S.C. 8§ 2254 by Petitioner
Freddie Owens against Respondents Bryan P. Stirling and Willie D. Davis (collectively, the State
For the reasons set forth below, the Court grants the’Station for summary judgment and

denies Owerishabeas petition.

l. Factual and Procedural History
A. Trial and First Sentencing

Irene Graves was murdered on November 1, 1997 during an armed robbery of the
Speedway convenience store where she worked in Greenville County, South Carolina. Owens was
indicted in October 1998 for murder, armed robbery, possession of a firearm during the
commission of a violent crime, and criminal conspiracy. He was represented by John M. Rollins
Jr. and Karl B. Allen in a jury trial that began on February 8, 1999. The jury reétargailty
verdict on all counts.

During the trials sentencing phase, after hearing evidence and argument, the jury returned

a recommendation of death on the murder conviction, finding as an aggravating circumstance that
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the murder was committed while in the commission of a robbery while armed with a deadly
weapon. The presiding judge sentenced Owens to death for murder, thirty years consecutive for
armed robbery, five years concurrent for possession of a weapon during a violent crime, and five

years concurrent for criminal conspiracy.

B. First Direct Appeal

Owens timely appealed and was represented on appeal by Rollins, Allen, and Katherine
Carruth Link, Assistant Appellate Defender with the South Carolina Office of Appellate Defense.
On appeal, he raised issues relating to the trial ®jtisdiction, evidentiary rulings, the denial
of a new trial, and sentencing. On September 4, 2001, the South Carolina Supreme Court affirmed
his convictions, but vacated his sentence for possession of a firearm during commission of a violent
crime, reversed his death sentence, and remanded for a new sentencing proceeding. Stege v. Owe
(Owens 1), 552 S.E.2d 745, 7531 (S.C. 2001), overruled on other grounds by State v. Gentry

610 S.E.2d 494 (S.C. 2005).

C. Second Sentencing

On remand, Owens was represented by Alex Kinlaw Jr. and Steve W. Sumner. At this
sentencing, he waived his right to a jury and proededth a bench sentencing. After hearing

evidence and argument, the presiding judge sentenced Owens to death.

D. Second Direct Appeal

Owens timely appealed and was represented on appeal by Joseph L. Savitz Ill, Acting
Chief Attorney with the South Carolina Office of Appellate Defense. The sole issue on appeal

involved the propriety of the circuit judtgecolloquy with Owens regarding his jury waiver. On



December 20, 2004, the South Carolina Supreme Court again reversed his death sentence and
remanded for a new sentencing proceeding. State v. Owens (Owens Il), 607 S.E.2d 78, 80 (S.C.

2004.
E. Third Sentencing

On remand, Owens was represented by Everett P. Godfrey Jr. and Kenneth C! Gibson.
This time, he proceeded before a jury, and after hearing evidence and argument, the jury returned
a recommendation of death as to the murder conviction, finding as aggravating circumstances that
the murder was committed while in the commission of a robbery while armed with a deadly
weapon and that the murder was committed while in the commission of a larceny with the use of
a deadly weapon. On November 11, 2006, the presiding judge once again sentenced Owens to

death.

F. Third Direct Appeal

Owens timely appealed and was represented on appeal by Savitz and LaNelle C. DuRant,
both with the South Carolina Commission on Indigent Defense, Division of Appellate Defense.
Appellate counsel raised the following issues:

1. The trial judge abused his discretion when he summarily disqualified a
potential juror, Sonya Ables (Juror Number 1), solely becausensdrd to
[her] pastor and talked to him about [the death penalad,he incorrectly
believed“there is a case right on point, that if a woman talks to her priest
after shés been called as a juror about capital punishment, she is
disqualified under the lav.

2. The trial judge committed reversible error by admitting Oweirsson
disciplinary records, as they violated the rule against hearsay, as well as the

! The claims Owens raises in this habeas action all involve the third sentencing, so any references
throughout this opinion to “sentencing counsel” refer to Godfrey and Gibson, unless otherwise
noted.



Sixth and Fourteenth Amendments.

3. The trial judge committed reversible error by allowing the Solicitor to argue
in closing that the conditions of life imprisonment in general justified a
death sentence for Owens, as this argument injected an arbitrary factor into
the jury sentencing considerations in violation of S.C. Code Section
16-3-25(C)(1).

ECF No. 16-4 at 2220n July 14, 2008, the South Carolina Supreme Court affirmed his death
sentence. State v. Owens (Owens 864 S.E.2d80, 82 (S.C. 2008 He then submitted a petition
for rehearing, which was denied.

After the denial of Owerigetition for rehearing, his new counsel, John H. Blume and Keir
M. Weyble, filed a petition for a writ of certiorari from the United States Supreme Court. On
January 21, 2009, the Supreme Court denied the petition. Owens v. South Carolina, 555 U.S. 1141

(2009).

G. First PCR Action

Owens then submitted a pro se petition for post-conviction relief (PCR) on January 29,
2009. Weyble and Emily C. Paavola were appointed to represent Owens in the PCR proceeding.
They submitted on his behalf an amended petition and then a second amended petition raising the
following claims:

10(a) Applicant was denied the right to effective assistance of counsel as
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and by Article I, 88 3 and 14 of the South Carolina Constitution
during jury selection at his 2006 capital re-sentencing proceeding.

11(a) Supporting Facts: Trial counseperformance during jury selection was
both deficient and prejudicial. See Strickland v. Washington, 466 U.S. 668
(1984). Counsét acts or omissions included the following:

1) Counsel failed to object to statements by the solicitor, and similar
instructions by the trial court, that the State may only seek death
where aggravating circumstances are present, which improperly
suggested to potential jurors that the aggravating circumstances had



10(b)

11(b)

2)

already been found.

Counsel failed to object when the trial judge erred by disqualifying
a potential juror, Sonya Ables (Juror Number 1), solely because she
“went to [her] pastor and talked to him about [the death peralty],
as the trial judge incorrectly believéthere is a case right on point,
that if a woman talks to her priest after shbeen called as a juror
about capital punishment, she is disqualified under thé& law.

Applicant was denied the right to effective assistance of counsel as
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and by Article I, 883 and 14 of the South Carolina
Constitution, during his 2006 capital sentencing proceeding.

Supporting Facts: Trial counseperformance during jury selection was
both deficient and prejudicial. See Strickland v. Washington, 466 U.S. 668
(1984). Counsé$ acts or omissions included the following:

1)

2)

Counsel failed to object and/or request proper instructions from the
court when the State played a crime scene video without further
explanation or analysis. 2006 Tr. at 1076. The crime scene video
shows two masked men, but their faces are not identifiable. One of
the masked men is primarily shown in the video. He stands behind
the counter, points a gun at the clerk, and appears to shoot the clerk
before the two men run out of the convenience store. Applgant
codefendant, Steven Golden, testified at Appliaptevious trials

that it was he (Golden) who is primarily visible in the video. The
State then offered an analysis as to why it believed the fatal shot
came from the other man standing off-camera. The jury at
Applicant's 2006 resentencing heard no analysis about who appears
in the video. They were simply instructed that Applicant had
already been found guilty of murder, and then they were shown the
video without explanation. The trial judge at the 2006 re-sentencing
instructed the jurors that they could consider whether Applicant had
“minor participatiofi in the crime as a mitigating circumstance.
2006 Tr. at 1592. But, without further instruction, the video misled
the jury to believe that there was conclusive video-graphic evidence
that Applicant fired the fatal shot, thereby foreclosing consideration
of both the“minor participatiofi mitigating circumstance, and the
related possibility that Applicant, though perhaps present, had not
been the triggerman.

Counsel failed to object to improper and prejudicial opinion
testimony from Officer Joe Wood that Applicant gave Hicold
chills,” and the solicitds reliance on that testimony in closing
argument. 2006 Tr. at 1093 and 1559.



3)

4)

5)

6)

7)

8)

Counsel failed to object to victim impact testimony regarding the
effect of the victimis death on the victim outreach coordinator. 2006
Tr. at 1274. Such testimony was outside the scope of proper victim
impact evidence, and coun&elfailure to lodge an appropriate
objection was unreasonable and prejudicial. Counsel also failed to
object to hearsay testimony from the victim outreach coordinator
concerning statements that the vicsnthildren made to her after
the victim’s death. 2006 Tr. at 1268-1271. These statements
violated the evidentiary rules of South Carolina, as well as the
confrontation and the due process clauses of the state and federal
constitutions.

Counsel failed to preserve the state and federal constitutional issues
related to the admission of a list of disciplinary infractions by failing

to object on the basis of the Confrontation Clause and due process.
On appeal, the South Carolina Supreme Court held that céainsel
objection was inadequate to preserve the federal constitutional
issues and thus, the issue was procedurally barred. See State v. Stone,
655 S.E.2d 487, 488-89 (S.C. 2007). Coussklilure to lodge an
appropriate objection was deficient and prejudicial.

Counsel failed to present readily available mitigating evidence that
had already been developed at Applicaundrevious trial and first
resentencing proceeding. Ms. Marjorie Hammock previously
testified in much greater detail to Applicastlife history and
background. Further, Dr. Jim Evans previously testified that
Applicant has brain dysfunction and difficulties with attention and
impulse control. Counsel failed to have Ms. Hammock testify to all
of the details that were available concerning Applitsalife history,

and counsel failed to call Dr. Evans to testify at all.

Counsel failed to investigate and present mitigating evidence of
Applicants experiences while incarcerated in the Department of

Juvenile Justice, and the impact of those experiences upon his
character, conduct, and psychological condition.

Counsel failed to ensure that jurors did not see Applicant in
restraints.

Counsel failed to object to the soliciterimproper and prejudicial
closing argument. For example, counsel failed to object to the
solicitor’s statements that the prosecution seeks death only rarely,
even in eligible cases, and this case was one of those rare cases:
“Only limited circumstances are allowed for us to seek the death
penalty, and rarely do we seek the death penalty in all those cases
that are eligible. In only certain cases do we seek the death pénalty.
2006 Tr. at 1552see also, 2006 Tr. at 1555There are mean and
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evil people in the world who do not deserve to continue to live with
the rest of us, regardless of how confined they may be. The law
limits the right to seek the death penalty to a very select number of
cases, very few, and we seek the death penalty only in a few, but the
circumstances where we seek it is available mean and evil people
who commit atrocious acts of murder; the worst of the worst. That
is what the death penalty is reserved for. Those whose behavior sets
them apart even from the criminal world, and that is Freddie Owens,
and this murder and his behavior are one of those’asgsunsel
further failed to object when the solicitor argued that the jury should
sentence Applicant to death because his life would be easy in prison.
See, e.g., 2006 Tr. at 15674]ig prison is like a little city. In prison

he will have all the necessities in life. ... He will have clothing
that they provide, and he will have contact with his family, and TV
at times, and he will have family business. Not much more than a
change of address for Freddie Owens. So’tddmnk putting
Freddie Owens in prison for the rest of his life is going to be a
significant punishment for hii). Counsel also failed to object
when the solicitor told the jury that he personally wanted the death
penalty andvould not be“satisfied with a life senten¢e.2006 Tr.

at 1555. Counsel thus failed to preserve for appeal whether the
improper arguments violated the Sixth, Eighth and Fourteenth
Amendments and the corresponding provisions of the South
Carolina Constitution and South Carolina law, including S.C. Code
Ann. 8§ 16-3-25(C) (2003).

10(c) Applicants death sentence was obtained in violation of the Sixth, Eighth
and Fourteenth Amendments to the United States Constitution, and the
corresponding provisions of South Carolina law, because the jurors saw
Applicant in restraints.

11(c) The above ground states the relevant facts.

10(d) Applicant was denied the right to effective assistance of counsel as
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and by Article |, 883 and 14 of the South Carolina
Constitution, during the appellate phase of his 2006 re-sentencing
proceeding.

11(d) Supporting facts: Appellate couriseperformance on appeal was both
deficient and prejudicial. See Strickland v. Washington, 466 U.S. 668
(1984); Evitts v. Lucey, 469 U.S. 387 (1985). Appellate counsel failed to
assert that it was error for the trial court to deny Applicaréquest to ask
potential jurors if they would have a bias in favor of police officers because
of their previous work in that field.

ECF Nos. 16-4 at 409, 16-5 at6l After briefing and an evidentiary hearing, the PCR court
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denied his petition on February 13, 201BCF No. 16-14 at 14d0. He then filed a motion to

alter or amend, which was also denied.

H. First PCR Appeal

Owens, through Weyble and Paavola, then filed a petition for a writ of certiorari to the
South Carolina Supreme Court, raising the following issues:

l. Whether Petitionés right to effective assistance of counsel was violated as
a result of trial counsd failure to investigate and present available and
compelling mitigating evidence from Petitioreentire life history?

Il. Whether Petitiones right to effective assistance of counsel was violated as
a result of trial couns# failure to raise readily available challenges to a
variety of evidence offered by the prosecution in support of its case for a
sentence of death?

[l Whether Petitiones rights under the Eighth and Fourteenth Amendments
and S.C. Code Ann. 8 16-3-25(C)(1) were violated as a result of the
prosecutionsimproper closing argument and improper statements during
jury selection, and whether Petitioreright to effective assistance of
counsel was violated as a result of trial coutssidilure to object to the
same?

IV.  Whether Petitioner was prejudiced as a result of the cumulative effect of
trial counsels multiple deficient acts and omissions?

ECF No. 15-9 at 9. On June 17, 2015, the South Carolina Supreme Court denied his petition. He

filed a petition for rehearing, which was also denied.

I. Federal Habeas Action

Owens commenced the instant action on July 27, ®91fding a motion for a stay of
execution and a motion to appoint counsel. ECF No. 1. The Court stayed’@weastion
pending appointment of counsel and the filing of a habeas petition. ECF No. 9. On July 11, 20186,
Owens appointed counsel filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254.
ECF No. 83. The Court then stayed his execution pending resolution of his habeas petition. ECF
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No. 100. On September 8, 2016, he filed an amended petition. ECF No. 117. On October 18,

2016, the magistrate judge stayed the case pending resolution of a second PCR action that he filed

in state court. ECF No. 124.

J.

Second PCR Action

On July 20, 2016, shortly after Owensflhis federal habeas petition, he filed a second

PCR action in state court, raising the following claims:

(@)

(b)

(©)

(d)

Trial and collateral counsel were ineffective to the prejudice of the applicant
by failing to investigate, develop and present evidence of institutional
negligence which would have mitigated the Stattheory that the in-
custody death of Mr. Lee conclusively established future dangerousness and
the only sentencing option for the petitioner was death. Evidence from
expert witnesses available at the time of the petitisneentencing trial
demonstrated that institutional negligence in failing to classify, and detain
the petitioner in accordance with that classification, was the proximate
cause of the death of Mr. Lee. 5th, 6th, 8th and 15th Amendments to the
Constitution of the United States of Amerj&kipper v South Carolina, 476

US 1 (1986).

Trial and collateral counsel were ineffective to the prejudice of the applicant
by failing to investigate, develop and present objective and scientific
evidence of structural and functional brain damage resulting from early
childhood trauma and materially limiting the applicambility to make
informed decisions, learn from past behavior, and control impulses resulting
from recurrence of situation prompts in daily living which were the same or
similar to those of his early childhood. 5th, 6th, 8th, and 14th Amendments
to the Constitution of the United States of Amerigéggins v Smith, 539

US 510 (2003).

Trial and collateral counsel were ineffective to the prejudice of the applicant
by failing to investigate, develop and present objective and scientific
evidence of structural and functional brain damage resulting from a history
of epileptic grand mal seizures and its impact upon the appkaaognitive
functioning and resulting culpability for the crime of conviction. All in
violation of the Fifth, Sixth, Eighth, Fourteenth Amendments to the
Constitution of the United States of America; and clearly established federal
law as announced by the Supreme Court of the United States in Wiggins v
Smith, 539 US 510 (2003).

Trial and collateral counsel were ineffective to the prejudice of the applicant



by failing to object to the coud recurring jury charge that a finding of life
without parole must be unanimous when that charge was not in the
sentencing statute, was false, materially misleading, coercive, abusive and
irrelevant to the sentencing function. (5th, 6th 8th and 14th Amendments
to the Constitution of the United States of America; (Winkler v South
Carolina not yet decided)

(e)  Trial and collateral counsel were ineffective to the prejudice of the applicant
by failing to investigate, develop and present mitigation evidence that the
applicant suffered from repeated early childhood trauma and sexual abuse.
These abusive experiences resulted in organic brain injury, ambiguous
sexual identity, and created within the applicant a sensitivity to common
adult situational prompts that, in his case, lead to a recurrence of the earlier
trauma and extreme preemptive fear aggression as the only behavioral
response known to the applicant. 5th, 6th, 8th, and 14th Amendments to
the Constitution of the United States of Amerieampilla v Beard, 545 US
374 (2005).

() Trial, direct appellate and collateral counsel were ineffective to the
prejudice of the applicant by failing to include as reversible error an
objection to the trial coud decision to allow testimony of in-custody
administrative rules violations as aggravation evidence supporting a
sentence of death when those violations were disproportionate to the crime
for which the jury was sentencing the petitioner, did not result in injury,
were in part administrative violations common to every inmate and were
not characterological of the petition®propensity for future violence.

(g)  Trial counsel duly requested that the State disclose all evidence which might
be favorable to the defense. Nonetheless, the State failed to disclose
evidence that impeaches material withesses against the applicant in
violation of the Fifth, Eighth and Fourteenth Amendments to the
Constitution of the United States of Ameri@ady v Maryland, 373 US 83
(1963) and Wearry v Cain, 136 S. Ct. 1002 (2016). Collateral counsel were
ineffective to the prejudice of the applicant in failing to recognize that the
State did not disclose material items that would have substantially improved
the mitigation case and changed cross-examination tactics had the materials
been timely disclosed.

(h)  Trial and collateral counsel were ineffective to the prejudice of the applicant
by failing to challenge the Stagedecision to seek the death penalty as the
decision was motivated by arbitrary factors since the crime was
disproportionate to the rare and exceptional case as required by the
narrowing features of Furman v Georgia and Gregg v Georgia and the Fifth,
Sixth, Eighth and Fourteenth Amendments to the Constitution of the United
States of America.

ECF No. 113-1 at-4b. The PCR court denied his petition on April 10, 2017. He did not file a
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direct appeal. See ECF No. 143.

K. Resumption of Federal Habeas Action

After being informed of the conclusion of Owésscond PCR action, the magistrate judge
lifted the stay in this case and briefirgommenced. ECF No. 146n his amended petition, he
raises the following issues, quoted verbatim:

EXHAUSTED GROUNDS FOR FEDERAL HABEAS RELIEF

(1) Trial counsel was ineffective at Petitiofer2006 sentencing
proceeding for failing to investigate and present available and
compelling mitigating evidence.

(2)  Trial counsel was ineffective at Petitiofer2006 sentencing
proceeding for failing to object to the list of prison disciplinary
infractions on Confrontation Clause and Due Process, Eighth
Amendment and Proportionality Grounds.

(3) Trial counsel was ineffective at Petitiofer2006 sentencing
proceeding for failing to object or request proper instructions from
the court regarding the crime scene video.

(4)  Trial counsel was ineffective at Petitiofer2006 sentencing
proceeding for failing to object to irrelevant, inflammatory, and
prejudicial testimony from both Officer Joe Wood, who testified
Petitioner gave himrcold chills;” and Juliana Christy, a victirhs
advocate who testified this case W#se hardest case she ever had
to work orf’ in fifteen years at the Greenville County Shésiff
Department.

(5) Petitionefs rights under the Eighth and Fourteenth Amendments
were violated as a result of the prosecusommproper closing
argument and improper statements during jury selection, and trial
counsel was ineffective for failing to object to the same.

UNEXHAUSTED GROUNDS FOR FEDERAL HABEAS RELIEF
Martinez v. Ryan, 132 S. Ct. 1302 (2012)

(6)  Trial and collateral counsel were ineffective to the prejudice of the
applicant by failing to investigate, develop and present evidence of
institutional negligence which would have mitigated the Zate
theory that the in-custody death of Mr. Lee conclusively established
future dangerousness and the only sentencing option for the

11



(7)

(8)

9)

(10)

petitioner was death. Evidence from expert withnesses available at
the time of the petitionés sentencing trial demonstrated that
institutional negligence in failing to classify, and detain the
petitioner in accordance with that classification, was the proximate
cause of the death of Mr. Lee. 5th, 6th, 8th and 14th Amendments
to the Constitution of the United States of AmeyiSkipper v South
Carolina, 476 US 1 (1986).

Trial and collateral counsel were ineffective to the prejudice of the
applicant by failing to investigate, develop and present objective and
scientific evidence of structural and functional brain damage
resulting from early childhood trauma and materially limiting the
applicants ability to make informed decisions, learn from past
behavior, and control impulses resulting from recurrence of
situation prompts in daily living which were the same or similar to
those of his early childhood. 5th, 6th, 8th, and 14th Amendments to
the Constitution of the United States of Amerigdggins v Smith

539 US 510 (2003).

Trial and collateral counsel were ineffective to the prejudice of the

applicant by failing to object to the colgtecurring jury charge that

a finding of life without parole must be unanimous when that charge
was not in the sentencing statute, was false, materially misleading,
coercive, abusive and irrelevant to the sentencing function. (5th, 6th
8th and 14th Amendments to the Constitution of the United States
of America; (Winkler v South Carolina not yet decided)

Trial and collateral counsel were ineffective to the prejudice of the
applicant by failing to investigate, develop and present mitigation
evidence that the applicant suffered from repeated early childhood
trauma and sexual abuse. These abusive experiences resulted in
organic brain injury, ambiguous sexual identity, and created within
the applicant a sensitivity to common adult situational prompts that,
in his case, lead to a recurrence of the earlier trauma and extreme
preemptive fear aggression as the only behavioral response known
to the applicant. 5th, 6th, 8th, and 14th Amendments to the
Constitution of the United States of Ameri€ompilla v Beard, 545

US 374 (2005).

Trial, direct appellate and collateral counsel were ineffective to the
prejudice of the applicant by failing to include as reversible error an
objection to the trial coutd decision to allow testimony of in-
custody administrative rules violations as aggravation evidence
supporting a sentence of death when those violations were
disproportionate to the crime for which the jury was sentencing the
petitioner, did not result in injury, were in part administrative
violations common to every inmate and were not characterological
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of the petitionels propensity for future violence.

(11) Trial counsel duly requested that the State disclose all evidence
which might be favorable to the defense. Nonetheless, the State
failed to disclose evidence that impeaches material witnesses against
the applicant in violation of the Fifth, Eighth and Fourteenth
Amendments to the Constitution of the United States of Amgrica
Brady v Maryland, 373 US 83 (1963) and Wearry v Cain, 136 S. Ct.
1002 (2016). Collateral counsel were ineffective to the prejudice of
the applicant in failing to recognize that the State did not disclose
material items that would have substantially improved the
mitigation case and changed cross-examination tactics had the
materials been timely disclosed.

(12) Trial and collateral counsel were ineffective to the prejudice of the

applicant by failing to challenge the Statelecision to seek the

death penalty as the decision was motivated by arbitrary factors

since the crime was disproportionate to the rare and exceptional case

as required by the narrowing features of Furman v Georgia and

Gregg v Georgia and the Fifth, Sixth, Eighth and Fourteenth

Amendments to the Constitution of the United States of America.
ECF No. 117 at-67. The State filed a return to the amended petition and a second motion for
summary judgment. ECF Nos. 147, 148. Owens filed a response in opposition to the summary
judgment motion, ECF No. 174, and the State filed a reply, ECF No. 184.

On January 12, 2018, the magistrate judge issued a Report and Recommendation (R&R),
in which she recommended granting the Stasemmary judgment motion and denying Owens
petition. ECF No. 193. Owens filed objections to the R&R, ECF No. 199, and the State filed
reply to those objections, ECF No. 202. Additionally, the State filed its own objections to the
R&R,% ECF No. 198, and Owens filed a reply to those objections, ECF No. 201.

This matter is now ripe for decision.

2 The State does not object to the R&R’s ultimate conclusion and instead merely objects to the

extent that there were additional facts and law that were not included in the R&R. Because the
State does not object to the ultimate conclusion, the Court will not separately address those
objections.
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[I. Standardsof Review

A. Report and Recommendation

The magistrate judge issued her R&R in accordance with 28 U.S.C. § 636(b)(1) and Local
Civil Rule 73.02(B)(2)(c) (D.S.C.). The R&R is only a recommendation to the Court and has no
presumptive weight.The responsibility to make a final determination rests with the Court. See
Mathews v. Weber, 423 U.S. 261, 27Q (1976). The Court conducts a de novo determination of
any portion of the R&R to which a specific objection is made, and the Court may accept, reject, or
modify, in whole or in part, the magistrate juélgeecommendation, or may recommit the matter
to the magistrate judge with instructions. 28 U.S.C. 8§ 636(b)(lihe absence of an objection,
the Court is not required to give any explanation for adopting the recommendation. See Camby v.

Davis, 718 F.2d 198, 200 (4th Cir. 1983).

B. Summary Judgment

Summary judgment is appropriate when the materials in the record shdtthératis no
genuine dispute as to any material fact and the movant is entitled to judgment as a mattér of law.
Fed. R. Civ. P. 56(a). The Court must view the evidence in the light most favorable to the non-
moving party and draw all justifiable inferences in his favor. Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 255 (1986). A fact is material if“inight affect the outcome of the suit under the
governing law: Id. at 248.

The party seeking summary judgment bears the initial burden of demonstrating to the Court
that there is no genuine issue of material fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323
(1986). Once the movant has made this threshold showing, in order to survive summary judgment,

the nonmoving party must demonstrate that specific, material facts exist that give rise to a genuine
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issue. See id. at 324.

C. Habeas Corpus Review

1. Deference to state courts

Any claim in a 8 2254 petition that was adjudicated on the merits in a state court proceeding
may not be granted unless the state ¢ewadjudication of the claim
(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2)  resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

To meet this standard, the state court must haxrese[d] at a conclusion opposite to that
reached by [the United States Supreme] Court on a question of law or ... decide[d] a case
differently than [the United States Supreme] Court has on a set of materially indistinguishable
facts” Williams v. Taylor, 529 U.S. 362, 413 (2000). This ishaghly deferential standard for
evaluating state-court rulings, which demands that state-court decisions be given the bepefit of th
doubt” Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (citations omittéd)this standard is
difficult to meet, that it because it was meant td’ belarrington v. Richter, 562 U.S. 86, 102

(2011).

2. Ineffective assistance of counsel

Criminal defendants have a constitutional right to the assistance of counsel. U.S. Const.
amend. VI. “[T]he right to counsel is the right to the effective assistance of courSelckland

v. Washington, 466 U.S. 668, 686 (1984) (citation omitted).

15



To prevail on an ineffective assistance claim, a petitioner must show that (1) t®antel
or omissions fell below an objective standard of reasonableness; and (2) there is a reasonable
probability that, but for counsal errors, the result of the proceeding would have been different.
See id. at 68788, 694. Failure of proof on either prong ends the matter. United States v, Roane
378 F.3d 382, 404 (4th Cir. 2004). Thereé‘asstrong presumption that courisetonduct falls
within the wide range of professional assistahe®d a petitioner has the burden of overcoming
this presumption. Strickland, 466 U.S. at 68%ven under de novo review, the standard for
judging counseés representation is a most deferential one. Unlike a later reviewing court, the
attorney observed the relevant proceedings, knew of materials outside the record, and interacted
with the client, with opposing counsel, and with the judge. It is all too tempting to second-guess
counsels assistance after conviction or adverse sentendarrington, 562 U.Sat 105 (citing
Strickland, 466 U.S. at 689):The question is whether an attorieyepresentation amounted to
incompetence under prevailing professional norms, not whether it deviated from best practices or
most common custorn. Id. (citing Strickland, 466 U.S. at 690). An ineffective assistance of
counsel allegation requires the submission of specific facts in support of the claim. See United
States v. Witherspoon, 231 F.3d 923, 926 (4th Cir. 2000).

When Strickland is applied in the federal habeas context, it is an even taller hurdle to
overcome. “The standards created by Strickland and § 2254(d) are both highly deferential, and
when the two apply in tandem, review is doubly’sddarrington, 562 U.S. at 105 (citations
omitted). “When § 2254(d) applies, the question is not whether cosresglons were reasonable.

The question is whether there is any reasonable argument that counsel satisfied Swgickland
deferential standard. Id. However, if the petitioner demonstrates that there is no reasonable

argument that counsel satisfied Strickland, then relief would be appropriate.
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3. Exhaustion and procedural default

A habeas petitioner may not obtain relief in federal court unless he has exhausted his state
court remedies. 28 U.S.C. § 2254(b)(1)(A)To satisfy the exhaustion requirement, a habeas
petitioner must fairly present his claim to the sttaghest court. Matthews v. Evatt, 105 F.3d
907, 911 (4th Cir. 1997), abrogated on other grounds by Miller-El v. Dretke, 545 U.S. 231 (2005).
“To exhaust a claim, the petitioner must present the state courtwiththe operative facts and
the controlling legal principle¥. Gray v. Zook, 806 F.3d 783, 798 (4th Cir. 2015) (quoting
Winston v. Kelly, 592 F.3d 535, 549 (4th Cir. 2010)).

A petitioners failure to raise in state court a claim asserted in a 8§ 2254 pétmtiphcates
the requirements in habeas of exhaustion and procedural def@ulty v. Netherland, 518 U.S.

152, 161 (1996):[A] habeas petitioner who has failed to meet the Stquecedural requirements

for presenting his federal claims has deprived the state courts of an opportunity to address those
claims in the first instancéand has therefore procedurally defaulted those claims. Coleman v
Thompson, 501 U.S. 722, 732 (1991|T]he procedural bar that gives rise to exhaustion provides

an independent and adequate state-law ground for the conviction and sentence, and thus prevents
federal habeas corpus review of the defaulted claim, unless the petitioner can demonstrate cause
and prejudice for the default.Gray, 518 U.Sat 162.

In general, a federal court will not entertain a procedurally defaulted claimgaaddhe
statés procedural requirement barring the ctaureview is adequate to support the judgment and
independence of federal law. See Martinez v. Ryan, 566 U.S1Q,(2012). However,“[t]he
doctrine barring procedurally defaulted claims from being heard is not without exceptions. A
prisoner may obtain federal review of a defaulted claim by showing cause for the default and

prejudice from a violation of federal lawld. at 10.
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A federal habeas petitioner cannot claim ineffective assistance of counsel in state post-
conviction proceedings to establish cause for default because there is no constitutional right to
counsel in state post-conviction proceedings. See Coleman v. Thompson, 501 U.S. 722, 752
(1991). However, Martinez recognized“aarrow exception to Coleman, specifically that
“[ilnadequate assistance of counsel at initial-review collateral proceedings may establigbrcause
a prisonets procedural default of a claim of ineffective assistance at’tre$6 U.S. at 9.The
Fourth Circuit has summarized the exception recognized in Martinez as follows:

[A] federal habeas petitioner who seeks to raise an otherwise procedurally defaulted

claim of ineffective-assistana#-trial-counsel before the federal court may do so

only if: (1) the ineffective-assistance-of-trial-counsel claim is a substantial one; (2)

the “cawse’ for default“consists of there being no counsel or only ineffective

counsel during the state collateral review proceeti(g) “the state collateral

review proceeding was the initial review proceeding in respect to the ineffective-

assistance-of-trial-counsel claimand (4) state lawrequires that an ineffective-

assistance-of-trial-counsel claim be raised in an initial-review collateral
proceeding:
Fowler v. Joyner, 753 F.3d 446, 461 (4th Cir. 2014) (internal brackets omitted) (quoting Trevino
v. Thaler, 569 U.S. 413, 423 (2013))Essentially,if initial-review collateral counsel was
constitutionally ineffective in failing to raise the constitutional ineffectiveness of trial counsel, that

ineffectiveness by collateral counsel may excuse the petitoopercedural default of a substantial

claim of trial counsés ineffectiveness.

[11. Discussion

Owens raised twelve grounds for relief in his habeas petition. The Court will address each

one.

A. Ground 1 - Failure to investigate and present mitigating evidence

Ground 1 of the amended petition is as follows:
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Trial counsel was ineffective at Petitiof@R006 sentencing proceeding for failing
to investigate and present available and compelling mitigating evidence.

ECF No. 117 at 6Evaluating this claim requires consideration of the evidence sentencing counsel

did present and what Owens says they should have presented.

1. Overview of mitigation case

Owens mitigation case consisted of testimony from five individuals: (1) Marjorie
Hammock, a social historian; (2) Fain Maag, Owehsd-grade teacher; (3) Dr. Tora Brawlay,
neuropsychologist; {4Dr. Thomas Cobb, a forensic psychiatrist; and& Donna Schwartz-

Watts, a forensic psychiatrist.

a. Marjorie Hammock

Hammock testified about Owensoubled upbringing, including that he was born to an
18-year-old woman who was unable to properly care for Owens and his four siblings, that he
witnessed and personally experienced significant violence at the hands of his biological father and
then his step-father, that a number of his family members (both male and female) were very violent
and served time for violent offenses, that he was removed from his house at a young age and placed
in the foster system for a period of time because of abuse and neglect, that he was taught to be
violent in order to survive, that he had learning disabilities that resulted in significant school
difficulties, that his family lived a marginal existence in terms of economics and education, and
that there is a correlation between this type of upbringing and a person who was raised in that
environment turning to violenceShe also explained Owerfamily tree in some detail, pointing
out that a significant number of his family members had been incarcerated, that there was alcohol

and drug abuse throughout the family, and that the family members had very low levels of
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education. See ECF No. 16-3 at 484.

b. Fain Maag

Maag testified about her experiences with Owens as his third-grade teacher. She told a
story about how, on his first day of school, he threw a desk across the room and asked her what
she was going to do about it. She also described how he had a very difficult time on the
playground—his peers, recognizing that he was smaller than they were, would chase him around
and he would run to her for help. She also testified about him frequently being chased home from
school and that his step-father would lock him out of the house, telling him that he had to fight the
other boys so he would grow up to be a mbis problems at home were well-known to her, as
she described never having a parent-teacher conference, bringing him a turkeplksygivia,
and giving him Christmas giftsShe further testified about his learning deficiencies, particularly
his difficulty reading and poor social skillddowever, she did note that he wame heck of a
runner; that he was an artist, and that he used words quite well, even though he did not necessarily

spell them correctly. See ECF No. 16-3 at-485 ECF No. 16-4 at-4.

C. Dr. Tora Brawley

Dr. Brawley testified about her evaluation of Owemgntal abilities. She testified that
his verbal memory and verbal learning were below what she would expect, and that he had a
documented learning disability, problems with impulsivity, and poor attention. However, she
noted that he had improved his 1Q score by a significant margin through his own efforts. She
testified that many of his problems were documented as early as elementary school and that there
were indications that he had lifelong problems with depression. She explained that childhood

depression can manifest itself as aggression, irritability, impulsivity, and resist&hezalso
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referred to a head injury he suffered as a child, though she could not specificalty poinbrain

malfunction as a result of that injury. See ECF No. 16-4-58.6

d. Dr. Thomas Cobb

Dr. Cobb testified about his impressions of Owens after treating him over the course of
about one year while he was at Lieber Correctional Institution within the South Carolina
Department of Corrections (SCDC) system. Dr. Cobb testified that his first interaction with Owens
was when he reached out to Dr. Cobb for help because Owens had been getting in a lot of trouble
in prison and wanted help staying out of trouble. Dr. Cobb said that Owens was a likeable person,
was very intellectual and philosophical, and was someone Dr. Cobb enjoyed talking to. He
discussed some of the troubling aspects of OWwehsdhood, including that he had a rough
childhood and that most or all of his family members were incarcerated.

Dr. Cobb diagnosed Owens with Impulse Control Disorder (Not Otherwise Specified) and
Anxiety Disorder (Not Otherwise Specified), and Dr. Cobb explained to the jury what those
diagnoses meant. He also explained the medications that he prescribed for Owens for the purpose
of allowing his mind to stay calm and give him time to think before reacting. Dr. Cobb felt that
this treatment was helpful and that Owepsognosis would continue to improve if he stayed on
the medication. However, Dr. Cobb acknowledged on cross-examination that, after the medication
regime started and after he had been treating Owens for about six months, he possessdld in his ce

a 12-inch shank and then, six weeks later, an 8%-inch shank. See ECF No. 1638at 18

e. Dr. Donna Schwartz-Watts

Finally, Dr. Schwartz-Watts testified about her evaluation of Owens. She spent about ten

hours with him over the course of three visits. She also reviewed a great number of his records,
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including the following: Department of Juvenile Justice (DJJ) treatment records, disgiplinar
reports, and write-ups; SCDC disciplinary reports; and medical records (both while in custody and
out of custody). She also spoke with a number of people in his life, including his mother, Maag,
Dr. Brawley, Dr. Cobb, the forensic psychiatrists at DJJ, and some of his past doctors.

Dr. Schwartz-Watts discussed some of Owénagimatic childhood experiences, including
that he suffered physical abuse, that he witnessed his grandmother shoot a family member, that he
frequently did not go to school because he wanted to stay home to check on his mother (who was
physically abused by his father and step-father), and that he witnessed his step-father chase his
mother through the house with a machete.

Regarding Oweristime at DJJ, Dr. Schwartz-Watts noted that, even though he had
significant disciplinary problems, he did well with the ROTC program and was promoted to the
highest rank available at his campus.

Dr. Schwartz-Watts diagnosed Owens with Attention Deficit Disorder (ADD), Dysthymic
Disorder (chronic depression), and Antisocial Personality Disorder. Regarding the ADD
diagnosis, she testified that he began the testing process for ADD while a child, but he never
completed the full assessment and was never given any medicationSbeitoncluded that the
ADD symptoms were in partial remission, noting that he could now pay attention and had taught
himself Arabt, Swahili, and sign language, and was studying French. She also said that he was
reading scholarly works and was teaching other inmates how to Regghrding the depression
diagnosis, she said that he had experienced symptoms of depression beginningral 8&4st
when he was at DJJ and that he began receiving treatment for major depression in 1@®én But
he transferred to SCDC upon turning 18 years old, he was not continued on his medications even

though he had significantly improved on them and wanted to continue taking them. He also asked
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SCDC for psychiatric help at that time, but did not receivelawever, he had improved since he
began receiving treatment from Dr. Cobb. She said that Owens was still impulsive, but not as
much as he had been in the past. Finally, she testified that he would be able to receive appropriate

treatment while in SCDC custody. See ECF No. 16-4-ai28

2. Owens’ claims

Owens asserts that there were two primary areas of mitigation that sentencing counsel
should have presented: (1) a more extensive presentation by Hammock, the social historian; and
(2) evidence regarding his experiences while in DJJ.

The gist of Owenscomplaint regarding sentencing counsehitigation presentation is
that it was too short and left bonany important detailsHe notes in particular that Hammadsk
testimony was significantly shorter than it had been in the two prior sentencing proceédings.
support of his argument, he relies in large part on the PCR testimony of Dr. James Garbarino, who
was admitted as an expert on the psychological effects of trauma and violence onkyelthsed
his testimony and opinions on various reports and other paperwork, as well as a four-hour
conversation with Owen®Dr. Garbarino testified on multiple topics, including the general effects
of chronic trauma on children and risk factors that increase a perngpensity to engage in
violence. As to Owens in particular, Dr. Garbarino testified that Owesis factors included
parental abandonment and neglect, living in a violent neighborhood, an extensive family history
of violence, school difficulties and learning disabilities, exposure to drug and alcohol abuse, and
experiencing and witnessing sexual abug. Garbarino testified in significant detail about
Owens childhood and young adult life, which included a number of incidences of physical and
sexual abuse that Owens allegedly suffered as a child and while incarcerated in local jails, DJJ,
and SCDC. However, Dr. Garbarino acknowledged on cross-examination that there was no
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corroborating evidence to support the sexual abuse allegations. In particular, there was no
indication in any of his custodial records that Owens reported these alleged assaults to anyone.

See ECF No. 16-6 at 18286.

3. PCR order

In the PCR order, the judge concluded that Owens could not establish ineffective assistance
of counsel because sentencing courngelperly conducted a thorough investigation into potential
mitigating evidence and chose to present evidence that it thought would favor Owens’at trial.
ECF No. 16-14 at 161. The PCR court found legitimate reasons that Hamsrtestkmony was
shorter than in the prior sentencing hearings, including that part of her prior testimony was no
longer relevant. Id. at 162. The PCR court further found that Owens was not prejudaced by
omissions from her testimony, as the other witnesses addressed those topics that she did not.

As to the evidence regarding Owerexperiences at DJJ, the PCR court noted that
“[a]lithough Owens met with six defense attorneys, two mitigation investigators, one private
investigator, and a number of mental health experts before meeting with Garbarino in 2009, he
failed to inform any of these individuals of this alleged abu$eCF No. 16-14 at 164. The PCR
court further noted that there were no records to support the allegations of abusée RICR
court also credited sentencing counsdestimony about why they did not want to present
mitigation evidence regarding Oweérnsne at DJJspecifically finding that doing stwould have
come at the great cost of opening the door for the State to introduce evidence that would
characterize Owens as a consistently violent criminal who would be a future danger to society and

who would not adapt well to prisénlid. at 166.
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4. R&R

In the R&R, the magistrate judge concluded that the PCRt’soanalysis regarding
HammocKs testimony did not involve an unreasonable application of federal law on either
Strickland factor. In particular, the magistrate judge noted that sentencing ¢teun&&
testimony“reveal[ed] careful planning, which incorporated Hammeakwn analysis of how
effective her past testimony had b&enECF No. 193 at 22. The magistrate judge further
concluded thatit was not unreasonable for the PCR court to conclude@vaens trial counsel
made the strategic decision not to elicit testimony from Hammock that was no longer rélevant.
Id. at 23 (quoting ECF No. 16-14 at 162)he magistrate judge also found thttere is support
in the record for the PCR cotstfinding that sentencing counsel presented a cogent mitigation
case through their five witnessédd. at 28. Finally, the magistrate judge found tijghe PCR
court did not unreasonably misapply federal law in finding [Owens] was not prejudiced by any
alleged failure on sentencing courisglart” 1d. at 29.

Regarding the DJJ evidence, the magistrate judge again concluded that the PGR court
analysis did not involve an unreasonable application of federal law regarding either Strickland
factor. The magistrate judge recognized that sentencing counsebwae at least to some
extent, of Owernisexperiences while in DJJ, noting sentencing cotsigestimony at the PCR
hearing that[w]e were clearly looking at that. Dr. Schwartz-Watts had his DJJ records. [Owens]
was at DJJ at a time when DJJ in Columbia was a iméssat 31 (quoting ECF No. 16-6 at 105).
The magistrate judge also noted sentencing colntestimony that he reviewed OwerizlJ
records, but that he viewed them a&wo-edge sword because héwasrit particularly happy
with the reason why he was in D3Jd. (citing ECF No. 16-6 at 1667).

The magistrate judge also recognized some apparent confusion in the PCR order regarding
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its discussion of Dr. Garbarit®testimony? but determined that the PCR ordetonclusion was

not based solely on that finding and that the overall conclusion was amply supported by the record.
Id. at 32-34. Thus, the magistrate judge concluded ttla¢ PCR couit ultimate conclusion that
sentencing counsel were not deficient was based on an unreasonable determination of the facts

in light of the evidence presented in the State court proce&dimgy. at 34 (quoting 28 U.S.C.

§ 2254(d)(2)).

5. Objections

In Owens$ objections, he argues that the R&R erroneously concluded that sentencing
counsel were not ineffective. He asserts that there “nemsonably available and readily
accessibl2 evidence that should have been presented at sentencingvéisaturid, compelling
and humanizing.ECF No 199 at 4. Specifically, he argues that sentencing counsel should have
presented evidence regarding his homosexual prostitution and sexual abuse, as well as physical
abuse he suffered in utero and as a child.

Owens relies in large part on Dr. Garbaid®CR testimony. But, as noted above, Dr.
Garbarino only became involved in the case after sentencing, so his testimony would not have
been available to sentencing counsel. Thus, it appears that Oavgoment is that the facts
underlying Dr. Garbarins testimony, not his testimony itself, should have been offened i
mitigation.

Owens also references an incident in September 1997 (shortly after his release from SCDC

custody, but before the Graves murder) where Reverend Thomas Davewg®rtruising the

3 The PCR order repeatedly refers to allegations of ineffective assistance baseeoision not
to present Dr. Garbarino’s testimony at sentencing, but he was not involved in the case at the time
of sentencing; he only became involved at the PCR stage.
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street looking for sex with a mafeand was shot twice in the head from inside his vehicle
implicitly by Owens. Reverend Davenport survived the shooting. Owens says that an arrest
warrant that was issued for him for that incident was closed after his arrest for the Graves murder.
He says that sentencing counsel should have investigated this incident further for presentation at
sentencing. Id. at 9.

He summarizes his objection by asserting that he was prejudiced by sentencing<ounsel
failure to introduce a more vivid picture of his life history because doing so would have created a

reasonable probability that at least one juror would have voted for a life sentence.

6. Analysis

At the outset, the Court notes the deferential standard of review in this matter as set forth
in the caselaw. The question before the Court is not whether sentencing counsel could have or
should have presented a more detailed mitigation presentation. The question the caselaw raises is
“whether there is any reasonable argument that counsel satisfied Strieklafedential standaid
by presenting the mitigation case that they di@rrington, 562 U.S. at 105The Court answers
that question in the affirmative.

As the magistrate judge recognized, sentencing casrigeestigatiorireveal[ed] careful
planning, which incorporated Hammdslown analysis of how effective her past testimony had
been? ECF No. 193 at 22. While Hammdskestimony was not as detailed as it had been in the
prior two sentencings, she and other witnesses covered the same ground that she had covered in

her prior testimony. The jury heard about many different aspects of Owdies including the

4 The longer, more detailed presentations at the two prior sentencing proceedings also resulted in
death sentences.
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violencehe personally suffered and witnessed, the lengthy and violent criminal records of his
family members, being taught at a young age to handle his problems through violence, his learning
disabilities and school difficulties, his mental health issues, and the correlation between these types
of issues and a person resorting to violence in adulth®béd.fact that sentencing counsel could
have introduced some additional details that would have painted an even more vivid picture of his
life does not mean that their decision not to introduce those additional dstailedermined the
proper functioning of the adversarial process that the trial cannot be relied on as having produced
a just result: Strickland, 466 U.S. at 686; see also Moody v. Polk, 408 F.3d 141, 154 (4th Cir.
2005) (‘[P]rejudice does not exist simply because more corroborating evidence could have been
presented. ... Given that the prosecutor did not present any evidence to contradict the evidence
of abuse, there is simply no reasonable probability that the jurors doubted the existence of abuse
and would have come to a different verdict had they been presented further evidence that abuse in
fact occurred).

Owens focuses a significant portion of his briefings on the argument that counsel should
have presented evidence regarding the sexual abuse he allegedly suffered in hisleadgrace
and while in DJJ. However, he does not dispute that thasao record of these assaults in any
of his records and that he denied being a sexual assault victim when asked. As the magistrate
judge recognizedj[i]t is difficult to fathom how counsel could have been deficient for failing to
search for or present evidence about incidents that Owens never shared with them or his mitigation
team and that they had no reason to know of otherwise even after an extensive and thorough
investigation? ECF No. 193 at 34.

Owens asserts that the R&R wotitemand proof in the form of an institutional incident

report from DJJ or the statement of an eyewitness of this sexual assault before considering that it
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unreasonably determined this matter factualfnd that it‘would mandate that [he] hector and
cajole his capital counsel and explain to them what they could find and where to find it in
presenting his mitigational ca8e ECF No. 199 at 6/. He also asserts thdthe PCR Court
unreasonably applied relevant law by requiring [him] to provide written documentation of his own
sexual abuse at DJ3JId. at 6. These statements are not supported by the analysis in the R&R and
PCR order.

The R&R appropriately recognized that sentencing counsel cannot be faulted for failing to
undercover evidence that they had no reason to believe exiftete was no evidence of sexual
abuse in his records and Owens denied experiencing it when questioned by the mitigation team.
Far from requiring the submission of written documentation or requiring Hilrettdor and cajole
sentencing counsel, id. at 7, the R&R and PCR court properly refused to blame sentencirhg counse
for failing to uncover something thae denied occurred and for which there was no evidence in
his records, aside from sentencing coutssgéneral knowledge that all was not well at DJJ during
that time period.See Strickland, 466 U.S. at 69T he reasonableness of counselctions may
be determined or substantially influenced by the deferslamin statements or actions. ... And
when a defendant has given counsel reason to believe that pursuing certain investigations would
be fruitless or even harmful, counsefailure to pursue those investigations may not later be
challenged as unreasonab)e.

The fact that Owens told Dr. Garbarino about these experiences at a much later time is not
relevant to the analysig’he Court acknowledges Oweérsgument that there may well be factors
that would make it difficult for a person in his position to admit having been sexually assaulted,
but that cannot form the basis of a finding of ineffective assistance of codnisaheas petitioner

cannot withhold relevant information from his counsel and mitigation team, and then spring it
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upon the court in a habeas petition in an attempt to overturn his sentence. See DeCastker. Br

642 F.3d 442, 456 (4th Cir. 2011j[T]he state court did not act unreasonably in refusing
Petitionets attempt to upend his conviction and sentence based on the information that he failed
to timely provide to counsé).

Owens also discusses the shooting of Reverend Davenport, asserting that this information
should have been presented to the jury. As mentioned above, this shooting resulted in an arrest
warrant being issued for Owens, but ultimately no charge or conviction, as the case wadlgppare
dropped after he was arrested for the Graves murder. It is not clear why he betigvesvibuld
have been less likely to receive a death sentence if he had admitted tontip¢ealtt@urder of a
clergyman during the short period between his release from prison and the Graves rihater.
is certainlya “reasonable argument that counsel satisfied Strickéageferential standatdn not
putting this matter in front of the jury. Harrington, 562 U.S. at 105.

For these reasons, Owens has failed to establish that the PCR deuaiél of his claims
in Ground 1 was contrary to or involved an unreasonable application of clearly established federal
law, or was the result of unreasonable factual findings. See 28 U.S.C. § 2254(d); Harrington, 562
U.S. at 101. Accordingly, the Court concludes that he has not met his burden and is therefore not

entitled to relief on Ground 1.

B. Ground 2 — Failure to object to admission of prison disciplinary infractions

Ground 2 of the amended petition is as follows:

Trial counsel was ineffective at Petitior@R006 sentencing proceeding for failing
to object to the list of prison disciplinary infractions on Confrontation Clause and

® Owens refers to the shooting as an “amazing bit of insight into [his] alter life.” ECF No. 199 at
9.
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Due Process, Eighth Amendment and Proportionality Grounds.

ECF No. 117 at 6.

1. Owens’ claims

At sentencing, the State attempted to introduce, through an SCDC records custodian, a list
of Owens$ prison disciplinary infractions. Sentencing counsel objected based on the
trustworthiness of the records, but did not raise a Confrontation Clause objection. The trial court
excluded a number of the infractions and some specific details of others, but ultimately allowed
the State to introduce a list of twenty-eight infractions that included such incidétiisaags hot
water on an inmate “stabs correctional officer Smith in the face with a shangtabs Undra
Golden in the show®&r possessing a shank on seven other occsisaoial multiple other assaults
on officers, staff, and inmates. ECF No. 16-3 at- 453 Owens asserts that sentencing counsel
were ineffective in failing to object based on Confrontation Clause grounds, and that if sentencing
counsel had objected, this evidence would have been excluded, which would have resulted in a

different outcome at sentencing.

2. PCR order

In the PCR order, the judge concluded that Owens could not establish either deficient
performance or prejudice. ECF No. 16-14 at-I%D. As to deficient performance, the court
concluded that the records were admissible under the business records exception to the hearsay
rule and that non-testimonial business records do not implicate the Confrontation Clause. Id. at
157-58. The court concluded that these recohdere not prepared in anticipation of producing
testimony at trial, but rather in accordance with South Carolina statutory law for the administration

of prison affairs? ECF No. 16-14 at 1589. The PCR court also cited Crawford v. Washington,
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541 U.S. 36 (2004) for the proposition that business records are non-testimonial and therefore not
subject to confrontation. Id. at 158 (citing Crawford, 541 U.S. at 56). As to prejudice, the court
concluded that a Confrontation Clause objection would have been overruled and that it was
harmless error in any event becatitiee State introduced overwhelming evidence of Owens

future dangerousness, bad character, and inability to adapt to prisoridifat 160.

3. R&R

In the R&R, the magistrate judge concluded that Owens failed to show that the PCR court
unreasonably applied federal law in finding the disciplinary records to be non-testimonial in nature
and therefore exempt from Confrontation Clause scrutiny. ECF No. 19334.38he magistrate
judge noted that the PCR court cited South Carolina statutory and case law requiring SCDC to
maintain inmate records to support the argument that the primary purpose of the records was not
to “creat[e] an out-of-court substitute for trial testim&niichigan v. Bryant, 562 U.S. 344, 358
(2011). The magistrate judge further noted that Owens did not point to any Supreme Court case
to the contrary. Thus, the magistrate judge concluded that the PCR court did not unreasonably
apply federal law in determining that the prison disciplinary records were non-testimonial in
nature. ECF No. 193 at 40.

As to the PCR coud alternative finding that the disciplinary records were cumulative to
other evidence already admitted, the magistrate judge found that there was support in the record
for that conclusion. In particular, Major Thierry Nettles at Lieber Correctional Institution testified
that Owens was‘assaultive, destructive, and damaging ... bar none, my most problematic
inmate? and Dr. Schwartz-Watts testified regarding his extensive history of prison disciplinary
infractions and she was questioned about the details of some of them. ldifat 40

Finally, the magistrate judge concluded that, even if de novo review applied, Owens still
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would not be entitled to relief because the Confrontation Clause does not apply at sentencing
including capital sentencing. Id. at 41 (citing United Statésnafa, 750 F.3d 320, 346 (4th Cir.

2014)).

4. Objections

In Owens objections, he relies in large part on the Supreme Gadetision in Melendez-
Diaz v. Massachusetts, 557 U.S. 305 (2009) for the proposition that the prison disciplinary records
were testimonial in nature and, thus, even if they qualified as business records for hearsay
purposes, they were still inadmissible under Crawford. He also quotes at length the opinion
dissenting from the denial of rehearing en bandnmaiia. Owens asserts that he was prejudiced
by the admission of these records becatise jury was allowed to consider highly prejudicial
evidence that he had no opportunity to subject to adversarial tés#@fF No. 199 at 19.He
does not address the R&Rconclusion that there is support in the record for the PCR’sourt
alternative finding that the disciplinary records weétamulative proof of aggravating factdis.

ECF No. 16-14 at 160.

5. Analysis

In arguing that his prison disciplinary records were testimonial in nature, Owens relies in
large part on Melendez-Diaz, but that case is distinguishable. Melendez-Diaz involved a question
of whether, in a drug case, state prosecutors could prove that the substance at issue was cocaine
by relying on affidavits from forensic analysts, or whether the analysts were subject to
confrontation.557 U.S. at 307The Supreme Court concluded that the affidavits were testimonial,
and the preparers therefore subject to confrontation, because they“weade under

circumstances which would leah objective witness reasonably to believe that the statement
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would be available for use at a later tfialand the sole purpose of the affidavits was to iplev
evidence of the composition, quality, and weight of the substance. Id. at 311 (quoting Crawford
541 U.S. at 52).

By contrast, the prison records in this case were not prepared for the purpose of establishing
Owens guilt for the offenses for which he was chargefls the PCR court concluded, these
records were preparéth accordance with South Carolina statutory law for the administration of
prison affairs. ECF No. 16-14 at 1589. Furthermore, the R&R correctly notes that both the
Supreme Court and Fourth Circuit have held that there is no confrontation right at sentencing, even
in capital case®. See Williams v. New York, 337 U.S. 241, 248 (1949); Umafia, 750 F.3d at
346. Thus, this Court concludes thatréhes a “reasonable argument that counsel satisfied
Stricklands deferential standafd.Harrington, 562 U.S. at 105.

In addition, Owens failed to object to the magistrate jiglgenclusion that the PCR court
did not make an unreasonable factual determination in concluding that the list of prison
disciplinary infractions was cumulative. Because of the lack of objection, the Court is not required
to give an explanation for adopting the recommendation, see Camby, 718 F.2d at 200, but the
Court notes that there is support in the record for the PCR’s@antl the magistrate judge
conclusions.

For these reasons, Owens has failed to establish that the PCR deunial of his claims
in Ground 2 was contrary to or involved an unreasonable application of clearly established federal
law, or was the result of unreasonable factual findings. See 28 U.S.C. § 2254(d); Harrington, 562

U.S. at 101. Accordingly, the Court concludes that he has not met his burden and is therefore not

¢ Owens relies on the opinion dissenting from denial of rehearing en banc in Umafa, but that
position has not prevailed on a majority of the Fourth Circuit or the Supreme Court, which denied
certiorari in Umafa. 135 S. Ct. 2856 (2015).
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entitled to relief on Ground 2.

C. Ground 3 — Failure to object or request proper instructions regarding the
crime scene video

Ground 3 of the amended petition is as follows:
Trial counsel was ineffective at Petitiof@R006 sentencing proceeding for failing

to object or request proper instructions from the court regarding the crime scene
video.

ECF No. 117 at 6.

1. Owens’ claims

At Owens sentencing, the State introduced, through the testimony of a responding officer,
a convenience store video, which showed two armed, masked individuals entering the convenience
store and Graves being shot. Owens summarizes the video as follows:

The video does indeed show two masked men dressed in dark clothing entering the

Speedway store, but it is impossible to determine their identities. After the two

men enter, the video focuses primarily on a single man standing in front of the

counter, directly opposite Ms. Graves and pointing a gun at her head. The second

man is not visible for most of the remainder of the video. The man opposite the

counter continues pointing his gun at Ms. Graves and then she falls backwards to
the floor before the two men run away out of the store.

ECF No. 117 at 73 (citation omitted). At Oweérigst two sentencing proceedings, his co-
defendant testified that he, not Owens, was the person primarily visible in the video, and the State
introduced evidence showing that the fatal shot came from the person standing off-camera. The
co-defendant did not testify at the third sentencing proceeding.

In his PCR application, Owens raised this issue by arguing that sentencing counsel were
ineffective in“fail[ling] to object and/or request proper instructions from the court when the State
played a crime scene video without further explanation or an&lyBi€F No. 16-5 at 2. In his

habeas petition, he argues that sentencing counsel were ineffectiad[ing] to object to [the
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responding offices] testimony, seek an explanatory instruction or otherwise convey to the jury
that no jury or judge had ever found that [Owens] was the triggefnta@F No. 117 at 74. He
asserts that, because the jurors had been told that he had been convicted of murder and that they
would be seeing video evidence, they assumed that he was the person primarily visible in the video.
Id. at 73. He also notes that the jurors in the third resentencing were not told that the jury from the
guilt phase could have found him guilty without first determining that he was the triggerman. 1d.
He asserts tha{t]he videds admission, under these particular circumstances and without further
instruction, was misleading and prejudicial, and it undermined the juabilgy to meaningfully
consider that [he] may not have been the shdotdr.at 75. He claims that there was no forensic
evidence establishing that he fired the fatal shot and that the only other evidence that he was the
triggerman was théprior self-interested testimonyof his co-defendant and higilted ex-
girlfriend.” 1d. at 79.

Additionally, in his petition, Owens argues that sentencing counsel had an obligation to
affirmatively respond to the Staseimplication that he was the triggerman. See id. at“80¢g
statés presentation of aggravating testimergven of such little evidentiary value, as described

here—triggers counsés$ obligation to rebut if there is a means by which to d9.so.

2. PCR order

In the PCR order, the judge concluded that sentencing counsel were not ineffective i
failing to object to the State playing the video becdiiBere was nothing improper about the
Statés publication of the crime scene video to the jurgCF No. 16-14 at 150. The court noted
that“[t]he video was relevant to the aggravating factors alleged by the State, the circumstances of
the crime, and the character of the defendant, all of which are proper factors for a sentencing jury
in a capital trial to considér.ld. at 15651. Thus, the court concluded that sentencing counsel
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were not ineffective in failing to object to the video because there was no reasonable basis for an
objection. Id. at 151.

As to any possible instruction from the judge regarding the video, the PCR court concluded
that““any jury instruction that the court could have given regarding the contents of the video would
have required the court to comment upon the facts of the case, which would have been iimproper.
Id. The court also noted that sentencing counsel testified at the PCR lézairtgey knew that
an instruction clarifying the content of the crime scene video would have violated South Carolina
law and that a request for any such instruction would be dé&nidd.

The PCR court also concluded that Owens was unable to show that he was prejudiced by
sentencingounsels failure to object or request an instruction. Tdhe court noted that the jury
“heard testimony that Owens was the triggerman, that he shot Graves while standing behind the
counter and near the safe, and that he shot Graves because she would not opeh the Saike.
court concluded that in light of all the evidence presented, he could not prove that there was a
reasonable probability that he would have received a life sentence had sentencing coutese| objec

or had the sentencing judge instructed the jury as to its contents. Id. at 152.

3. R&R

In the R&R, the magistrate judge found that the PCR court did not make unreasonable
factual findings or unreasonably apply federal law when it denied Owkisis on this ground.
ECF No. 193 at 4647. In responding to his argument that the PCR court unreasonably found that
sentencing counsel testified that thiéyew’ that a request for a clarifying instruction about the
video would have been denied, the magistrate judge determinedhiib@®CR court reasonably
concluded that sentencing counsel were not deficient for failing to object because there was no
proper objection to be made . .ld. at 44. The magistrate judge also determined that the record

37



supported the PCR cotstconclusion that Owens had not demonstrated that there was a reasonable
probability that he would have received a life sentence had the State not played the video or had
the judge instructed the jury as to its contents. See id-4645

Additionally, the magistrate judge concluded that, to the extent Owemsment exceeded
the claim that had been raised to and ruled on by the PCR court, the argument was procedurally
barred. Id. at 46. Thus, the magistrate judge determined that his argument that sentencing counsel
had an obligation to rebut the Statevidence that he was the triggerman was procedurally barred
and that he had neither alleged nor demonstrated cause and prejudice to excuse the procedural bar.

Id.

4. Objections

Owens objections are consistent with the arguments he raised in his petition. See ECF
No. 199 at 2327. He did not specifically address the magistrate jisig®nclusion that any
argument that sentencing counsel had an obligation to rebut thés Stattence that he was the

triggerman was procedurally barred.

5. Analysis

Regarding the video being shown to the jury, Owens must show that the PCR caurt mad
unreasonable factual findings or unreasonably applied federal law in concluding that sentencing
counsel were not ineffective in failing to object to the video being shown. He has not met that
burden, as the PCR court cortgatoncluded that there was nothing improper about the video
because it was relevant to the issues before the jury and there was no other reasonable basis for an
objection. See ECF No. 16-14 at 15Q. Accordingly, there is at least“reasonable argument

that counsel satisfied Stricklatsd deferential standdidin not making such an objection.
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Harrington, 562 U.S. at 105.

Similarly, regarding any instruction from the judge about the video, Owens cannot show
that sentencing counsel were ineffective in failing to request some sort of clarifying instruction.
The PCR court correctly noted any such instruction would have been improper. ECFIMo. 16-
at 151 (citing S.C. Const. art. V, § 21).

Owens makes much of the fact that the PCR court states that sentencing counsel testified
at the PCR hearing that th&ynew” that a request for such an instruction would have been denied,
even though they actually testified that they had not considered making such a request at the
sentencing hearing. See ECF No. 16-6 aR9881. However, they did testify at the PCR hearing
that they were aware that it would have been improper for the judge to have commented on the
video. See id. at 61, 128. Contrary to Owargument, it is irrelevant that the PCR order was
somewhat imprecise in implying that they had made a strategic decision to not object because they
knew at the time that it would have been denied. The bottom line is that a request for the judge to
comment on what the video showed would have been denied based on South Carolina law, and it
is not ineffective assistance to fail to recognize an opportunity to make a request that would be
denied.

Owens also failed to demonstrate that the PCR court made unreasonable factual findings
or unreasonably applied federal law in concluding that he could not prove that he was prejudiced
by the failure to object to the introduction of the video or the failure to request a clarifying
instruction about the video. The PCR court noted that theé‘hegrd testimony that Owens was
the triggerman, that he shot Graves while standing behind the counter and near the safe, and that
he shot Graves because she would not open th& daF No. 16-14 at 151He questions the

reliability of the testimony implicating him as the triggerman by‘b@f-interestetico-defendant
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and his“jilted ex-girlfriend;” but his own evaluation of their reliability does not make the PCR
court's findings unreasonabldhe Court cannot conclude that the PCR court made unreasonable
factual findings or unreasonably applied federal law in reaching the conclusion that he failed to
demonstrate prejudiceSee Cullen, 563 U.&t 181 (noting the‘highly deferential standard for
evaluating state-court rulings, which demands that state-court decisions be given the bepefit of th
doub?).

Finally, to the extent that Owens is arguing that sentencing counsel had an affirmative
obligation to rebut the Stdte implication that he was the triggerman, the magistrate judge
correctly determined that such an argument is procedurally barred because it was not raised to the
PCR court and Owens has failed to demonstrate cause and prejudice to excuse the default. See
Gray, 518 U.S. at 162Furthermore, as the magistrate judge noted, it is not clear from Owens
petition what evidence he believes sentencing counsel should have presented to rebutghe State
argument that he was the triggerman. See ECF No. 193 at 46 n.14.

For these reasons, Owens has failed to establish that the PCR deuariél of his claims
in Ground 3 was contrary to or involved an unreasonable application of clearly established federal
law, or was the result of unreasonable factual findings. See 28 U.S.C. § 2254(d); Harrington, 562
U.S. at 101. Accordingly, the Court concludes that he has not met his burden and is therefore not
entitled to relief on Ground 3.

D. Ground 4 — Failure to object to testimony from Officer Wood and Juliana
Christy

Ground 4 of the amended petition is as follows:

Trial counsel was ineffective at PetitioreP006 sentencing proceeding for failing
to object to irrelevant, inflammatory, and prejudicial testimony from both Officer
Joe Wood, who testified Petitioner gave hioold chills;” and Juliana Christy, a
victims’ advocate who testified this case wtee hardest case she ever had to work
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on” in fifteen years at the Greenville County Shésifbepartment.

ECF No. 117 at 6.

1. Owens’ claims

Owens argues that sentencing counsel were ineffective in failing to object to certain

testimony from Officer Joe Wood, who was one of the investigators on the Graves murder, and

Juliana Christy, a victinisadvocate with the Greenville County Sheésfbepartment.

a. Officer Wood

Wood testified about his interview with Owens after he was arrested for the Graves murder.

Wood testified, in relevant part, as follows:

Q:

> QO 2 O

> Q0 » O 2

We were at the point where you told Mr. Owens that what he was telling
you was not adding up, or something to that effect?

Thats correct.

And did he say anything to you in response to that?
He did.

What did he say?

He said“the only thing Im here for is to eat, sleep, shit and piss. 'don
give a shit. | was born to be in jdil.

After he made that comment, did you make any other comment to him?
Yes, maam.
What was that?

| asked him at that point if he was aware that his mothermas indicated
that she was going to turn him in.

Did he respond to that?

He did.
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Q: What did he say?

A: He said‘if my mom says anything, tell her | said adios, to kiss her ass too.
She can kiss my ass too. Tell lan and the rest of them assholes to fuck
themselves. If | go to jail, | go to jail. | ddrgive a shit’

Q: After he made that comment, did you say anything to him or did he make
any further comments to you about himself?

A: He was pretty much just talking and | was writing as fast as | could, because
| wanted to make sure that | got everything written down. He pretty much
just continued on from that point and he sadople tend to think | have a
sick and evil mind, but | have a very educated mind. | would like to take
the blame for all of this, butrh not going to take it all myself. | made my
mark on Hall Street after | got out of jail selling lots of drugs. | made lots
of money. Yeah, | want to be remembered as the one who killed the most
people in Greenville.’in a real menace.

Q: Mr. Wood, what was Freddie Owens demeanor during this conversation that
you had with him?

A: He was cocky. He had a dbware attitude. He smiled a lot when he was
saying this.

Q: How did he make you feel?

A: He’s one of two people out of probably 25 years in homicide that | have

interviewed that actually gave me cold chills.

ECF No. 16-3 at 16465.

Owens argues that sentencing counsel were ineffective in failing to objecttwthelid
he make you feel?question and thécold chills’ answer, as he asserts that this allowad
arbitrary, speculative, inflammatory and irrelevant consideration into thésjwgntencing
decision” ECF No. 117 at 84. He also asserts that sentencing counsel were ineffective in failing
to object to the prosecutsrreference to th¥cold chills’ testimony in his closing argument. Id.

at 85.

b. Juliana Christy

Christy testified about the morning she told Grave® young children that their mother
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had been killed. She explained how she went to their house to notify the children, how the children
reacted upon hearing about their motbedeath, and how they had to go off with their
grandmother, whom they barely knew. ECF No. 16-3 at880 At the conclusion of Christy
testimony, she testified, in relevant part, as follows:

Q: Now, Ms. Christy, how long have you been a victim advocate?

A: 15 and a half years.

Q: And in that 15 years, how many cases have you been involved in in which
you assisted victims or their families on crimes?

Thousands.
Q: And how would you describe this event in your career?

A: This was the hardest, hardest case | have ever had to work on. | have never
had to do death notification before, or since, and this is definitely the hardest
case | have. It affected me the most deeply, and still does.

ECF No. 16-3 at 347.

Owens argues that sentencing counsel were ineffective in failing to object to Ghristy
testimony describing the event in the context of her career, as he asseffhdtjaestimony
relayed the impact that Ms. Gravegath had on her own life and caréerhich is not permissible
victim impact evidence pursuant to Payne v. Tennessee, 501 U.S. 808 (1991). ECF No. 117 at 88.
He also asserts that she improperly provided opinion testimony by saying that this case was wors
than any other she had handled. Id. at 89. Finally, he asserts that this testimony was more

prejudicial than probative. Id.

2. PCR order

In the PCR order, the judge concluded that Owens could not establish either deficient
performance or prejudice as to the testimony from Wood or Christy.

As to Wood, the PCR court concluded that his entire testimony was admissible because it
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was introduced as evidence of Owertsmracter and future dangerousness. ECF No. 16-14 at 153.
And because it was admissible, it was properly relied on by the State in closinghusl, the
PCR court concluded that sentencing counsel were not deficient in failing to object to its
admission. Id.Additionally, the PCR court concluded that, based on the entirety of thésState
evidence, he could not prove that there was a reasonable probability that he would have received
a life sentence had sentencing counsel objected. Id. a5453

As to Christy, the PCR court concluded that her entire testimony was also admissible
because it was offered to show the harm that Owens caused by murdering Graves and it was
relevant to a determination of his moral culpability. Id. at-B54 As to the Rule 403 argument,
the PCR court concluded that her testimony was properly admitted for the purposes permitted by
Payne. See id. at 156inally, the PCR court concluded that he could not show prejudice because
even if she had not testified, the State would have presented other evidence of the effect of Graves
murder on her children, and Chrigytestimony was cumulative of other testimony in evidence.

See id. at 1567.

3. R&R

In the R&R, the magistrate judge concluded that Wedelstimony about Owens giving
Wood “cold chills’ can reasonably be interpreted as a description of a physical sensation that
Owens statements prompted in Wood, rather than an opinion. ECF No. 193 at 48. The magistrate
judge further determined thafijt was not unreasonable for the PCR court to find that i®od
testimony concerning Owelssstatements and demeanor constituted character evidence, and the
‘cold chills statement was part of that character evidénée.

As to Christys testimony, the magistrate judge found ttzateasonable interpretatidof
it was that‘it served as further evidence of how deeply Gradeath impacted her childrénd.
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at 50. The magistrate judge concluded that the PCR court did not make unreasonable factual
findings or unreasonably apply federal law in making that finding. Id.

The magistrate judge also found that, even if sentencing counsel could have been
successful in objecting to Wotsdor Christys testimony, Owens had to demonstrate to the PCR
court that sentencing coun&elfailure to object rendered their representation constitutionally
insufficient, and that he failed to meet that burden. Id. at 51.

Finally, the magistrate judge concluded that the PCR court did not make unreasonable
factual findings or unreasonably apply federal law in concluding that Owens could not show that

he was prejudiced by these asserted errors. See id-58.52

4. Objections

In his objections, Owens argues that Waottold chills’ testimony was‘irrelevant,
inflammatory, and prejudicidl. ECF No. 199 at 28. Owens asserts that sentencing counsel should
have known that this testimony was coming and objected to it because Wood made the same
commentat the first two sentencings. Id. at-2®. Owens argues that the PCR court did not
explain how this testimony constituted non-opinion evidence or reflected his character, and that
“the R&R confabulates a physical sensation with the ability to use that same sensation as a pathway
to character evidence.ld. at 29-30.

In his objections regarding Chrissytestimony, Owens asserts that Payne does not allow
the testimony that she gave, and that she should not have been permitted to testify about the impact

the death notification had on her own life and how it compared to other cases she has handled.

5. Analysis

Regarding Woo@ testimony, Owens must show that the PCR court made unreasonable
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factual findings or unreasonably applied federal law in concluding that counsel were not
ineffective in failing to object to Wodd“cold chills’ testimony. Owens has not met that burden,

as it was not unreasonable for the PCR court to conclude that the questioned portion 'sf Wood
testimony constituted character evidence. As the State argued, Wood hearing Owens describe
himself as‘a real menaceand that he wantéetto be remembered as the one who killed the most
people in Greenvill&, and then saying that these statements gave Wood, a veteran homicide
detective, cold chills conveyed to the jury that he treated Oweorsls as serious statements, not
bravado. It is reasonable to conclude that Wood likely would not have felt that way if he thought
Owens was embellishing his criminal exploits. Thus, the PCR court dgrceacluded that there

was nothing improper about Wosdestimony, and there is at leastreasonable argument that
counsel satisfied Stricklangldeferential standdidn not objecting to it. Harrington, 562 U.S. at
105.

Regarding Chrisfyg testimony, the Court agrees with the magistrate judge that the PCR
court did not make unreasonable factual findings or unreasonably apply federal law in finding it
admissible. While the particular question at issue asked about the imgtus afvent on her
career, ECF No. 16-3 at 347, it was clear from the context of the questitthibavent referred
to the death natification, not the murder itself. She was not testifying about the impact the murder
had on her; she was testifying about the terrible impact the murder had on’ @oaveschildren
who did not testify at the sentencinghe context of her testimony made it clear that when Christy
said this case was harder for her than any other case she had handled, she felt that way because of
the profound impact that the notification had on the children.

The fact that Christg testimony was a step removed from the direct testimony of a family

member that the Supreme Court permitted in Payne does not change the analysis. In his objections,
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Owens says that Christy, because she was not a member of ‘Geamidg, “was therefore not
within the narrow class of withesses Payne permits to provide a quick glimpse of théesuitiin

ECF No. 199 at 32 (italics added). Payne, however, contains no such limitation. Though the
victim impact testimony in that case happened to come from the gatimother, Payne, 501 U.S.

at 814-15, the Supreme Coustdecision did not hinge on that fact. The Court merely held that
the Eighth Amendmeriterects no per se Baon a state‘permit[ting] the admission of victim
impact evidence and prosecutorial argument on that subjelctat 827. Owens does not cite any
case law for the proposition that the testimony has to come directly from the affected family
member.

Furthermore, to the extent Owens argues that Chsidgstimony was inadmissible
because she mentioned the impact it had on her, that argument is untenable. Even if her testimony
should not have ventured into the impact the death notification had on her, he cannot show any
prejudice from its admission. It is not reasonable to conclude that the jury, having just heard the
heart-wrenching story about how Gravgsung children reactet the news of her death, would
have been influenced in any meaningful way by a shewffice employee also being upset about
it.

For these reasons, Owens has failed to establish that the PCR deunial of his claims
in Ground 4 was contrary to or involved an unreasonable application of clearly established federal
law, or was the result of unreasonable factual findings. See 28 U.S.C. § 2254(d); Harrington, 562
U.S. at 101. Accordingly, the Court concludes that he has not met his burden and is therefore not

entitled to relief on Ground 4.
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E. Ground 5 — Failure to object to improper closing argument and statements
during jury selection

Ground 5 of the amended petition is as follows:

Petitionefts rights under the Eighth and Fourteenth Amendments were violated as
a result of the prosecutimimproper closing argument and improper statements
during jury selection, and trial counsel was ineffective for failing to object to the
same.

ECF No. 117 at 6.

1. Owens’ claims

Owens alleges that the solicitor made a series of statements in his closing argument that
violated federal and state law. In his second amended PCR application, Owens challenged the
following statements:

(1)  “Only limited circumstances are allowed for us to seek the death penalty, and rarely
do we seek the death penalty in all those cases that are eligible. In only certain
cases do we choose to seek the death pehdi@F No. 16-4 at 137.

(2)  “There are mean and evil people in this world who do not deserve to continue to
live with the rest of us, regardless of how confined they may be. The law limits the
right to seek the death penalty to a very select number of cases, very few, and we
seek the death penalty in only a few, but the circumstances where we seek it is
available for mean and evil people who commit atrocious acts of murder; the worst
of the worst. That is what the death penalty is reserved for. Those whose behavior
sets them apart even from the criminal world, and that is Freddie Owens, and this
murder and his behavior are one of those cases.at 14641.

(3)  “Big prison is like a little city. In prison he will have all the necessities of life.
Sure, he will be in solitary, but he will still have food to eat. They will provide him
clothes. He will have books to read. He will be able to recreate and exercise. He
will have doctors to take care of him. He will have the clothing that they provide,
and he will have contact with his family and loved ones, and TV at times,eand h
will have family business. Not much more than a change of address for Freddie
Owens. So damthink putting Freddie Owens in prison for the rest of his life is
going to be a significant punishment for him. Id. at 146.

(4) “They have said earlier that the solicitor is not satisfied with a life sentence, and |
am not, and thas why we have asked for the death penalty. They told you that |
was going to want the death penalty, and T dal. at 140.

48



See ECF No. 16-5 at’4.

Owens argues that sentencing counsel were ineffective in failing to object to these
statements. He asserts that evidence regarding general prison conditions is not relevant and that it
was improper for the solicitor to inject his personal opinion into thégugcision. ECF No. 117
at 98. He also asserts that the solicg@argumentSundermined the concept of discretion afforded
to a jury as required by the Eighth Amendmeand that‘[tlhey are inconsistent with the Cotat
mandate in Caldwell [v. Mississippi, 472 U.S. 320 (1985)] that the jury cannot bed to believe
that the responsibility for determining the appropriateness of the defesmdeath sentence rests
elsewhereé” Id. at 99. Finally, he asserts tlvétte PCR court refused to consider the cumulative
impact of constitutional error and instead erroneously addressed each of the Sotioitunents

in turn”” Id. at 104.

2. PCR order

In the PCR order, the judge concluded that the solisificst and second statemenguoted
above, to the effect that the State pursues a death sentence only rarely, were not improper, as the
solicitor was merely explaining that the State does not pursue the death penalty in every death-
eligible case. ECF No. 16-14 at 167.

The judge concluded that the third statement quoted above, to the effect that the death
penalty was appropriate because a life in prison would have been too easy on Owens, was also no

improper, as|tlhese arguments were tailored to the specific crimes that Owens committed and to

” To the extent Owens now seeks to challenge any other statements made in closing, such a
challenge is procedurally defaulted because no other statements were raised in the PCR
application, and he has not set forth cause and prejudice to excuse the default.y &G 5.

at 162. Accordingly, the above statements are the only ones the Court will address.
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Owens himself. Id. The judge determined that, given some of OWweteements to investigators
after the Graves murderthat he“was born to be in jailand“If I go to jail, | go to jail, | dort

give a shit—it was appropriate to argue that life in prison would not be a significant punishment
for him. Id. at 168.

The judge also concluded that the fourth statement quoted above, to the effect that the
solicitor himself wanted the death penalty, was not improper given the context in which it was
made. Id.The judge determined that this was simply a statement that he was seeking the death
penalty because it was appropriate under the facts of the case and that these comments merely
explained the State position. Id.

Additionally, the judge found that, even if Owens could establish deficiency, he could not
prove prejudice, as the challenged comments were only a small portion of a lengthy closing
argument and the trial court told the jury that they were not required to return a death sentence.
Id. The judge concluded thé&fgliven the admitted evidence of guilt, the circumstances of the
crime, the curative jury instruction, and the great amount of evidence in aggravation, Owens is
unable to prove that there is a reasonable probability that the jury would have returned a life verdict

had the solicitor not made these comméntd. at 169.

3. R&R

In the R&R, the magistrate judge concluded titatvens has failed to show that the PCR
courts conclusions rest on unreasonable factual findings or an unreasonable application of federal
law.” ECF No. 193 at 54. The magistrate judge found that the PCR <woedsoning was
consistent with federal law and that Owens failed to demonstrate how the PCR coictusions
were contrary to or an unreasonable application of federal lawAddo Owens assertion that
the PCR court did not consider the cumulative impact of constitutional error, the magistrate judge
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determined that[w]hile the PCR court considered the propriety of each comment separately, it
considered the comments together when determining whether [Owens] was prejudiced by

sentencing counsal failure to object. Id. at 55.

4. Objections

Owens argues that the solici®argumentssuggested that the jurors should defer to his
expertise in evaluating the gravity of [Owé&nsrime relative to other murdetfsand that the
argumentsmisle[d] the jury into believing that a lifetime in prison would amount to a comfortable,
easy lif¢’ for Owens. ECF No. 199 at 37. He argues that sentencing counsel were deficient in
failing to object to these statemefib®th as they were individually stated during the course of the
trial and in view of the cumulative impact it hadd. at 38. He asserts that the PCR court did not
address the cumulative impact of the asserted errors and that the R&R errofiemisiye[d]
this piecemeal analysis rather than evaluate the cumulative effect the misstatements had on the

jury’s view of its role and responsibility.ld. at 39°

5. Analysis

As to the solicitois statements that the State only rarely pursues the death penalty, the PCR
court did not unreasonably apply federal law in concluding that these statements were not

improper. Owens does not cite any cases holding that it is improper for a prosecutor to explain

8 Owens also argues that the solicitor misstated the law by arguing that it was Owens’ burden to

prove that he deserved a life sentence rather than the death penalty and that he impreperly urg
the jury to impose a death sentence for the greater good of the community. ECF No. 199 at 38.
However, as noted above, these arguments were not raised to or ruled on by the PCR court and are
therefore procedurally barred. See Gray, 518 U.S. at 162. Furthermore, in considering the
argument in full and the judge’s charge on the law, no relief is warranted.
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that while most cases do not warrant pursuit of the death penalty, the particular case in question
does warrant it.

Regarding the solicités statements about the relative ease of life in prison for Owens, the
PCR court did not unreasonably apply federal law in concluding that these statementstwere no
improper. The PCR court properly recognized that, given Ovagatements to the effect that he
was not concerned about being incarcerated, there was nothing wrong with the solicitor arguing
that prison would not be an adequate punishment for him.

As to the solicitols statements that he wanted the death penalty, the PCR court did not
unreasonably apply federal law in concluding that these statements were not improper. As the
PCR court recognized, these statements were merely the solicitor explaining thefisiteon
that the death penalty was appropriate, and Owens has not cited any cases to the effect that such a
statement is improper.

Finally, the PCR court did not unreasonably apply federal law when it concluded that, even
if Owens could show deficiency, he could not show prejudice. He repeatedly asserts that both the
PCR court and the R&R erred in not considering the cumulative impact of the statements, ECF
No. 199 at 39, but that assertion is not accurate. As the magistrate judge noted, the PCR court
evaluated each comment separately for deficiency purposes, but properly considered them together
when evaluating prejudice. ECF No. 193 at 55 (citing ECF No. 16-14 a6957

For these reasons, Owens has failed to establish that the PCR deuiél of his claims
in Ground 5 was contrary to or involved an unreasonable application of clearly established federal
law, or was the result of unreasonable factual findings. See 28 U.S.C. § 2254(d); Harrington, 562
U.S. at 101. Accordingly, the Court concludes that he has not met his burden and is therefore not

entitled to relief on Ground 5.
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F. Ground 6 — Failure to present evidence of institutional negligence

Ground 6 of the amended petition is as follows:

Trial and collateral counsel were ineffective to the prejudice of the applicant by
failing to investigate, develop and present evidence of institutional negligence
which would have mitigated the Stateheory that the in-custody death of Mr. Lee
conclusively established future dangerousness and the only sentencing option for
the petitioner was death. Evidence from expert withnesses available at the time of
the petitionels sentencing trial demonstrated that institutional negligence in failing
to classify, and detain the petitioner in accordance with that classification, was the
proximate cause of the death of Mr. Lee. 5th, 6th, 8th and 14th Amendments to the
Constitution of the United States of America; Skipper v South Carolina, 476 US 1
(1986).

ECF No. 117 at67.°

1. Owens’ claims

In Ground 6, Owens alleges that sentencing counsel were ineffective in failing to present
evidence of Greenville County Detention Cetganstitutional negligence regarding the murder
of Christopher Lee that Owens committed in the early morning hours of February 16yhi@99,

was immediately after his conviction but before his first sentert€ide acknowledges that this

® Owens acknowledges that this ground has not been exhausted and is being advanced pursuant to
Martinez ECF No. 117 at 112.

10 Owens gave the following written confession later that morning:

At eleven p.m., on 2-15-99, myself and the other inmates in my cell block watched
the news and saw that | was found guilty. | then worked out and took a sHower.
went to bed and woke up whenever they came to get one of the other inmates to
take him to Perry. This was around three a\While they were getting the guy
ready to go to Perry, Christopher Lee said you tvbe the only one because
Freddie is coming down there with you. | told him to shut the fuck up. He told me
his cousin was on the jury. | asked him if he knew that they convicted me. He said
fuck you, | know because my cousin was on the jury. End qudteen walked

into his cell and hit him in the eye. He fell down on his back. | got on top and
started hitting him mostly in the face and throat. |took a pen from his right hand
and my right hand and stabbed him in his right eye. | then tried to stab him in his
chest but the pen would not go in. |then stabbed him in his throat.’t kthomv if
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claim is procedurally defaulted, but attempts to overcome that bar by asserting that his PCR
counsel was ineffective in failing to raise this issite also ties this claim in with Ground 7 by
alleging that counsel should hawweeavled togethet evidence of institutional negligence with
evidence of brain damage. Id. at 109.

Regarding the murder, Owens alleges, upon information and belief, that there was no
correctional officer assigned to the cell block where Owens and Lee were housed, and that the

visual security system was not in operation at that time. Id. aDb04I'wo years after the murder,

the pen went into his throat or not. He started bleeding out of his mouth. There
was a sheet tied into a snare laying on his bed. | reached and got it and put it ove
his head onto his neck. | wrapped it around my left hand and pulled it tight.
started hitting him in the face with my right hand. Then | started choking him with
my right hand and pounding his head against the floor. He never fought back after
the first punch he was out of itle was still breathing and the stuff coming out of

his mouth stunk, so | stood up and stomped his head and body with my feet. | saw
a black and blue lighter under the bunk. | grabbed it and burned him around the
eye and on the left side of his heddammed his head into the wall. He was still
moaning and breathing. | walked out of the cell to leave him alone. | heard the
crazy moaning again, so | grabbed the pen off the floor where | had thrown it and
went back into his cell. | got back over him and rammed the pen up his right nostril.

| closed his left nostril with my left hand and started choking him with my right
hand. The sheet was still around his neck. | was choking him above the sheet.
Throughout all of the above he was moaning and breathing. | kept checking him
to see if he was dead. | would check his pulse on his wrist, and | put my ear beside
his neck and chest to hear if he was breathing. | wanted him to be dead at that time.
| finally thought he was dead, so | threw him on his bunk and covered him up. The
first time | put him on the bunk he fell off. | then packed my stuff and put my
mattress on the table and went to- sleep. While | packed my stuff, the black guy
that had been on the top bunk of Christofteell the whole time this went on got
down and put his mattress on the other table and sit down. Everyone in the cell
block was awake when | left Christopher. | woke up when Hefner opened the door
to bring in breakfast. When I got in the line | was third in line and Sergeant McNeill
walked by and I told him to cuff me. He said he would not, and | told him he would

if he with [sic] go into Christophés cell. He looked into the cell and Hefner went
into the cell. Sergeant McNeill told Hefner to cuff me, which he did. Sergeant
McNeill then called someone on the radio. |really did it because | was wrongfully
convicted of murder.

ECF No. 16-3 at 4098.
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Le€’s personal representative brought a civil action against several defendants, including
Greenville County and the Greenville County Detention Center. Lee v. Greenville Couwaty, et
No. 6:01ev-00427-TLW (D.S.C.}1 Owens was not a party to the case. Prior to jury selection,

the case settled for $600,000.

2. R&R

In the R&R, the magistrate judge began by recounting the facts &frheeder, including
Owens written confession explaining in graphic detail how he carried out the murder. ECF No.
193 at 6263. She then distinguished the facts in Rompilla v. Beard, 545 U.S. 374 (2005), cited
by Owens, from the facts of this caskl. at 6566. She noted that, in contrast with Rompilla,
sentencing counsel in this case were well-aware of the Lee murder and attempted toitinfigate
showing a change in Owens from the Lee murder in 1999 to the third sentencing in 2006. Id. at
66. Thus, she concluded thalthough sentencing counsel were not aware of the civil suit, they
“were not willfully ignorant of the facts of his aggravating cri@d were therefore not deficient.

Id. at 66-67.

Regarding PCR counsslperformance, the magistrate judge concluded that PCR counsel
made reasonable efforts to investigate the issue, though her efforts to obtanfdreity’s
litigation file were ultimately unsuccessful. Id. at 67.

The magistrate judge also concluded that sentencing counsel were not deftdhhg

to pursue a trial strategy that is borderline frivolous and potentially inflammatioty She found

11 Owens asserts that he was unable to obtain a copy of the complaint in that case because the
Court denied him permission to conduct discovery regarding that file. ECF No. 117 at 106. No
order from this Court or the magistrate judge prevented him from obtaining the public filings in
that case. Even if filed documents in older cases are not available on PACER, they are still readily
available, as explained on the Court’s website: https://www.scd.uscourts.gov/Records/record.asp.
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that even if the detention center was negligent, tdaes not diminish Oweis own criminal
culpability in beating, burning, stomping, and choking Lee until he was sure that Lee wés dead.
Id. at 68.

Finally, the magistrate judge determined that even if sentencing counsel were deficient,
Owens could not show that he was prejudiced because he had not shown that evidence of
institutional negligence, whether or not in combination with evidence of a brain abnormality,
would have rendered the Lee murder less aggravating. Id. at 69. She noted that attempting to shift
blame for the murder to the detention center could have invited the idea that if he were sentenced
to prison and he was not properly confined at all times, the result could be fatal. 1d.

For these reasons, the magistrate judge concluded that Owens failed to present a substantial
Strickland claim and that the procedural default therefore could not be excused pursuant to

Martinez. Id.

3. Objections

In his objections to the R&R, Owens argues that mitigating the Lee murder was essential
to obtain a life sentence and that his petition (with the attached affidavits) made a threshold
showing that the claim had some merit. ECF No. 199 at 47. He also argues that the magistrate
judge misapprehendetboth the issue and the evideheegarding institutional negligence. Id.

He claims that[tlhe R&R in essence finds that future dangerousness in this case is irrebuttable
and conclusive as a matter of law because of the brutality of thetrlcheat 4748. He argues
that his evidence establishes that but for the institutional negligence by the detention celster, Lee

death would not have occurred. Id. at 48.
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4. Analysis

The Court agrees that attempting to mitigate the Lee murder was important to’ Owens
attempt to avoid the death penalty. But where his argument fails is that, unlike in Rompilla, his
sentencing counsel were well-aware of the issue. Recognizing that they could not keeth# from
jury, they attempted to mitigate it by arguing that he had changed in the time betwéee the
murder in 1999 and the third sentencing proceeding in 2006. See ECF No. 16-83at \3bile
sentencing counsel did not know about the civil suit by 4 éamily, they knew that the jasl
security decisions that night were less than stellar. See id. atR@3lfe jail to put him back in
a pod with general population after being found guilty of murder under these circumstances was
incredibly stupid?). Thus, as the magistrate judge concluded, they were not willfully ignorant of
the facts of his aggravating crime, and were therefore not analogous to counsel in Ré&flla.

No. 193 at 6667.

The magistrate judge also properly recognized that sentencing counsel were not deficient
because trying to mitigate the Lee murder by blaming it on the jail would havé'lhaeierline
frivolous and potentially inflammatory.Id. at 67. Owensprison expers report on the incident
concluded that][i]f only basic necessary measures were taken regarding the above listed system
issues leading up to the critical event, it is reasonable to conclude that the critical event involving
the death of Mr. Lee would have been preveritdelCF No. 117-7 at 11. Taking this conclusion
as correct-that Leés murder would not have occurred if the jail had takiemsic necessary
measures—does not absolve Owens or mitigate his actions. While thefmilure to keep Owens
away from other inmates after his conviction may have contributed ts deathjt should go
without saying that Lee would not have met his untimely death had Owens not murdered him. As

the magistrate judge aptly recognized,
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The possibility that the detention center was negligent under a civil tort standard in
failing to prevent Owens from having the opportunity to murder Lee does not
diminish Owen% own criminal culpability in beating, burning, stomping, and
choking Lee until he was sure that Lee was dead. And it would have been easy for
a jury to see through such an attempt to shift blame.

ECF No. 193 at 68.

Furthermore, making such an argument to the jury may well have had an unintended result
because, as the magistrate judge noted, it would have invited the idea that if he were sentenced to
life and any mistakes were made by the prison system, the result could b&éatalloody, 408
F.3dat 15152, 154 (finding no prejudice where the proposed evidence was as likely to harm the
petitioner as to help him)This is particularly so when combined with the violence depicted in his
prison disciplinary records, which included multiple assaults and stabbings, and multiple weapons
possessions.This is also so regardless of whether evidence of th's jadgligence had been
offered in combination with evidence of a brain abnormality.

For these reasons, the underlying ineffective assistance claim for this ground fails on the
merits and Owens therefore cannot rely on Martinez to overcome the procedural default.

Accordingly, he is not entitled to relief on Ground 6.

G. Ground 7 — Failure to present evidence of brain damage

Ground 7 of the amended petition is as follows:

Trial and collateral counsel were ineffective to the prejudice of the applicant by
failing to investigate, develop and present objective and scientific evidence of
structural and functional brain damage resulting from early childhood trauma and
materially limiting the applican$ ability to make informed decisions, learn from
past behavior, and control impulses resulting from recurrence of situation prompts
in daily living which were the same or similar to those of his early childhood. 5th
6th, 8th, and 14th Amendments to the Constitution of the United States of America,
Wiggins v Smith, 539 US 510 (2003).

58



ECF No. 117 at #

1. Owens’ claims

In this claim, Owens alleges that sentencing counsel were ineffantiv&iling to
investigate, develop[,] and present objective and scientific evidence of structural and functional
brain damage resulting from early childhood traumal,] which materially limits [his] ability to make
informed decisions, learn from past behavior, and control impulse$ .ECF No. 117 at 113.

He bases his argument on two reports.

The first report, by Dr. Ruben C. Gur, is a volumetric analysis of an MRI scan and a
guantitative analysisfa PET scan performed by Dr. Gur and his colleagues at the University of
Pennsylvania® ECF No. 117-17. This report concluded that Owens has brain abnormalities that
“indicate diminished executive functions such as abstraction and mental flexibility, planning,
moral judgment, and emotion regulation, moderating limbic arousal, and especially impulse
control” 1d. at 4.

The second report, by Dr. Stacey Wood, is a neuropsychological review and evaluation of
Owens. ECF No. 117-18. Based on her review of various materials and evaluation of him, she
concluded that he hasignificant brain impairmerit. Id. at 17. She also stated th@t]arly
indicators of brain injury were present during the developmental period and warranted further
investigation. As such, the possibility of an organic cause for some of Mr.’©\s#r] profile

should have at least been considered and explored during previous phases of this inager.

2 Owens acknowledges that this ground has not been exhausted and is being advanced pursuant
to Martinez. ECF No. 117 at 125.

13 The MRI and PET scans were performed at the Medical University of South Carolina, but the
analyses were performed at the University of Pennsylvania.
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21.

Owens argues that sentencing counsel were ineffeictivailing to further investigate
whetherhe had brain deficienciesHe claims that sentencing counsel should have been alerted to
investigate further because of two medical factaitse diagnosis of a seizure disorder and the
thirteen-point difference between his verbal and performance 1Q. ECF No. 174 dtld a6&o
claims that the sentencing testimony of Drs. Brawley and Schwartz-Watts undermines the claim

that sentencing counsglinvestigation was sufficient. Id.

2. R&R

In the R&R, the magistrate judge concluded that sentencing counsel were not deficient for
failing to further investigate and present evidence regarding Oweestal health and brain
function. ECF No. 193 at 72. The magistrate judge determined that sentencing counsel, after an
investigation by three mental health experts into Owerental health, were not presented with a
reason to perform further investigation. See id. at85 She noted that there wérm indications
that any of those experts advised sentencing counsel to obtain neuroimaging, and the conclusion
of sentencing counssl retained neuropsychologist was that Owens did not have any significant
brain dysfunctior?. Id. at 75.

For these reasons, the magistrate judge concluded that Owens failed to present a substantial
Strickland claim and that the procedural default therefore could not be excused pursuant to

Martinez. Id. at 79.

3. Objections

In his objections to the R&R, Owens asserts that evidence was available to sentencing

counsel that establishes that‘iseffers with organic brain damage that material [sic] impacts his
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cognitive functioning including his ability to reasbnECF No. 199 at 49. He further asserts that
sentencing counsétlid not consider investigating, developing and presenting such evitddce.

He argues that the R&R excused these failures by pointing to what sentencing counsel did do rather
than considering what they did not ddd. He also asserts that the Court denied him the
opportunity to present this evidence at an evidentiary hearing, which prevented him from

presenting this evidence as it relates to moral culpability. See id. at 50.

4. Analysis

As the magistrate judge recognized, sentencing counsel developed a mitigation strategy
that focused on how Owendifficult childhood led him to the point where he committed the
Graves murder, but argued that he had since reached out for help and was tryieg honbetif.

ECF No. 193 at 73 (citing ECF No. 16-6 at8%). As part of that strategy, sentencing counsel
presented the testimony of three mental health exp&ts. Cobb, Brawley, and Schwartz-
Watts—who evaluated him and could testify regarding his past, present, and future. Nothing in
the record indicates that any of these experts advised counsel to obtain neuroimaging, and Dr.
Brawley's evaluation resulted in her concluding that Owens did not have any significant brain
dysfunction. See ECF No. 16-4 at 18. Sentencing counsel were not ineffective in failing to pursue
neuroimaging when none of their experts believed it to be necessary. See Byram v.338mint,
F.3d 203, 210 (4th Cir. 2003)[A] failure to ‘shop arountfor a favorable expert opinion after an
evaluation yields little in mitigating evidence does not constitute ineffective assisjaldéson

v. Greene, 155 F.3d 396, 403 (4th Cir. 1998)o( be reasonably effective, counsel was not
required to second-guess the contents of [their egpedport. ... [Clounsel understandably
decided not to spend valuable time pursuing what appeared to be an unfruitful line of
investigation?) (citation omitted). The Court cannot conclude that counsédhilure to pursue
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neuroimaging in light of these factso undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having produced a just r8sudiland, 466 U.S. at
686.

Additionally, as the magistrate judge noted, sentencing counsel had in their possession
evidence very similar to what Owens now says they should have obtained. Specifically, they had
the evaluation and prior testimony from Dr. James Evans, who testified at the second sentencing.
His evaluation described certain brain abnormalities ‘tbatild be relatively severe in terms of
temper-impaired attention, behavioral impulsivitfeCF No. 15-7 at 420. However, sentencing
counsel declined to use him as a witness for two primary reasons: (1) sentencing counsel wanted
a witness whose testimony woulchore easily dovetail in with Donna Schwartz-Watts and what
Donna Schwartz-Watts had to 8a{2) Dr. Evans had sent his t&sut west, like to Californid,
and sentencing counsel were concerned about how that might play in front of a loc&Quy.

No. 16-6 at 13739. Thus, while sentencing counsel had similar evidence to what Owens now
seeks, sentencing counsel made a strategic decision to not use that evidence and instead pursue a
different mitigation angle, which is a decision that is entitled to great deference. SklarBiri

466 U.S. at 690 (S]trategic choices made after thorough investigation of law and facts relevant

to plausible options are virtually unchallengeable ). . .

For these reasons, the underlying ineffective assistance claim for this ground fails on the
merits and Owens therefore cannot rely on Martinez to overcome the procedural default.

Accordingly, he is not entitled to relief on Ground*7.

14 Owens’ concerns about the lack of an evidentiary hearing are discussed later in this order.
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H. Ground 8 — Failure to object to jury charge

Ground 8 of the amended petition is as follows:

Trial and collateral counsel were ineffective to the prejudice of the applicant by
failing to object to the cour recurring jury charge that a finding of life without
parole must be unanimous when that charge was not in the sentencing statute, was
false, materially misleading, coercive, abusive and irrelevant to the sentencing
function. (5th, 6th, 8th and 14th Amendments to the Constitution of the United
States of America; (Winkler v South Carolina not yet decided)

ECF No. 117 at

1. Owens’ claims

In this claim, Owens asserts that sentencing counsel were ineffective in failing to object to
five statements the trial court made during the jury instructions to the effect that the jury could
recommend a life sentence and that any such recommendation had to be unafiheofige
statements that he points to are as follows:

“Ladies and gentlemen, any decision that you make with regard to any sentence for
this defendant must be unanimous. All twelve of you who deliberate must’agree.
Trans. p. 1585 [ECF No. 16-4 at 170].

“However, a decision to impose a life sentence, like a decision to impose one of
death, must be unanimouisTrans. p. 1594 [ECF No. 16-4 at 179].

“Now the next document | believe that you have is the unanimous recommendation
of a sentence for lifé. Trans. p. 1597 [ECF No. 16-4 at 182].

“Now, ladies and gentlemen, any decision that you make in this case must be
unanimous. All twelve of you have to agre€elrans. p. 1598 [ECF No. 16-4 at
183].

“You may impose a sentence of life imprisonment only if you unanimously find
beyond a reasonable doubt one, or both, of the aggravating circumstances and agree
that the sentence should be life imprisonniefitans. pp. 15989 [ECF No. 164

15 Owens acknowledges that this ground has not been exhausted and is being advanced pursuant
to Martinez. ECF No. 117 at 133.
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at 183-84].
ECF No. 117 at 126 Owens asserts that these instructions were not consistent with S.C. Code
Ann. 8 16-3-20(C), which provides in relevant part as follows:
The jury shall not recommend the death penalty if the vote for such penalty is not
unanimous as provided. If members of the jury after a reasonable deliberation
cannot agree on a recommendation as to whether or not the death sentence should

be imposed on a defendant found guilty of murder, the trial judge shall dismiss such
jury and shall sentence the defendant to life imprisonment . . . .

Based on Owensnterpretation of this statute, he asserts that the trial court erred in telling
the jury that any recommendation of life must be unanimous. ECF No. 117 at 128. He asserts that
these instructions violated his rights under the Fifth, Sixth, and Eighth Amendments and that

sentencing counsel were ineffective in failing to object to them. Id.

2. R&R

In the R&R, the magistrate judge concluded that there was no merit to Cavgasent.
The magistrate judge noted that the following language in the statute contemplates the possibility
of a unanimous recommendation of lifdf members of the jury after a reasonable determination
cannot agree on a recommendation as to whether or not the death sentence should be imposed

.” ECF No. 193 at 80 (quoting S.C. Code Ann. 8§ 16-3-20(C)) (emphasis added). The

magistrate judge also points out that the South Carolina Supreme Court has repeatedly concluded
that the statute contemplates a unanimous recommendation of life. 1d. At&drdingly, the
magistrate judge concluded that counsel were not ineffective in failing to object to the challenged
instructions, as any such objection would have been overruled because the instructions were
correct statements of the law. Id.

For these reasons, the magistrate judge concluded that Owens failed to present a substantial

Strickland claim and that the procedural default therefore could not be excused pursuant to
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Martinez. Id. at 8482.

3. Objections

In his objections to the R&R, Owens asserts that the R&R[s] to appreciate the
insidious nature of an instruction that divests and coerces a minority juror into abandoning his or
her view of the mitigation evidence and their decision to vote for life. The jury charge that a life
without parole sentence must be unanimous is extra-judicial, contradicted by the statute and
misleading. ECF No. 199 at 52. He asserts tfeg¢quiring a recommendation of life be
unanimous is inherently ambiguous, inaccurate and coercive and prevents a minority juror from
giving full meaning to the mitigation evidence by voting and maintaining a minority position on
the sentencg. Id.

Owens cites Boyde v. California, 494 U.S. 370 (1990) for the propositiofiitiia¢re is
a ‘reasonable likelihogdhat a minority juror would apply the instruction to mean that he or she
would have to persuade the majority to change their opinion before the minority juror could give
meaning to his or her own view then the charge violates the Fifth and Eighth, and Fourteenth
Amendments$. ECF No. 199 at 553. Similarly, he asserts tifda]ny charge that a juror could
reasonably interpret as restricting his or her review and use of mitigation evidence violates the

Constitution” 1d. at 53.

4, Analysis

At the outset, the Court notes that, as Owens acknowledges, the South Carolina Supreme
Court has repeatedly rejected his interpretation of S.C. Code Ann. § 16-3-20(C). See Winkler v
South Carolina, 795 S.E.2d 686, 694 (S.C. 2016); State v. Copeland, 300 S.E.2d 63, 70 (S.C.

1982); State v. Adams, 283 S.E.2d 582, 587 (S.C. 1981), overruled on other grounds by State v.
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Torrence, 406 S.E.2d 315 (S.C. 1991). Thus, had sentencing counsel objected to the challenged
instructions, the trial court would have overruled the objection.

Owens argues that the statute, as interpreted by the South Carolina Supreme Court, is
unconstitutional, but there is no merit to that objection. His position that it is unconstitutional for
a court to tell a jury that their sentencing decision, whether for death or life, must be unanimous
finds no support in case law. His analysis misapplies the cases he cites in his objections. For
example, as noted above, he cites Boyde for the propositiorfithétere is a‘reasonable
likelihood’ that a minority juror would apply the instruction to mean that he or she would have to
persuade the majority to change their opinion before the minority juror could give meaning to his
or her own view then the charge violates the Fifth and Eighth, and Fourteenth AmentBems.

No. 199 at 5253. That proposition finds no legal support in Boyde.

In Boyde, the jury was given a list of ten specific factors and a general catcttailtéa
consider in making its decision on whether or not to recommend a death sentence. Boyde, 494
U.S. at 37374. The jury was also told that, after considering all applicable aggravating and
mitigating circumstances, the jur§shall impos& a death sentence if the aggravating
circumstances outweighed the mitigating circumstanceéstall imposg a life sentence if the
mitigating circumstances outweighed the aggravating circumstances. Id. at 374. Thentlefenda
argued that none of the listed factors allowed the jury to consider factors such as his background
and character, which were the bulk of his mitigation case. Id. at 378. The Court heall dhat,
situation wheréthe instruction is ambiguous and therefore subject to an erroneous interprétation[,
... the proper inquiry in such a case is whether there is a reasonable likelihood that the jury has
applied the challenged instruction in a way that prevents the consideration of constitutionally

relevant evidencg. Id. at 380. Applying this standard, the Court concluded that there was not a
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reasonable likelihood that the jury interpreted the instructions to prevent consideration of his
mitigating evidence of background and character.ai®31. That decision has no relevance to

the issue Owens raises in this easehether it is constitutional to inform a jury that its ultimate
decision, whether for death or for life, must be unanimous.

The other primary case cited by Owens in his objectidvidls v. Maryland, 486 U.S. 367
(1988)—also affords him no relief. There, the United States Supreme Court reviewed a situation
where a reasonable jury could have interpreted the jury instructions and verdi€tdaequire
the imposition of the death sentence if the jury unanimously found an aggravating circumstance,
but could not agree unanimously as to the existence of any particular mitigating circexiistanc
Mills, 486 U.S. at 371. The Court reversed because reasonable‘jurayshave thought they
were precluded from considering any mitigating evidence unless all 12 jurors agreed on the
existence of a particular such circumstanciel. at 384. Like the holding in Boyde, this holding
in Mills has no relevance to the question in this case, as there is no reasonable argument that the
jurors here were prohibited from considering Owengigating evidence.

Furthermore, Owens does not explain how this situatiwhere a jury must unanimously
decide whether to impose a sentence of death or life imprisoramexifferent from the guilt
phase of the trial where the jury also must unanimously agree whether the defendant @ guilt
not guilty. The fact that the South Carolina legislature decided to codify the result of a lyung jur
in a capital sentencirgnamely, that the defendant will be sentenced to life imprisonmeoes
not mean that the Constitution requires the jury to be informed of that outcome.

For these reasons, the underlying ineffective assistance claim for this ground fails on the
merits and Owens therefore cannot rely on Martinez to overcome the procedural default.

Accordingly, he is not entitled to relief on Ground 8.
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L. Ground 9 — Failure to present evidence of early childhood trauma and sexual
abuse

Ground 9 of the amended petition is as follows:

Trial and collateral counsel were ineffective to the prejudice of the applicant by
failing to investigate, develop and present mitigation evidence that the applicant
suffered from repeated early childhood trauma and sexual abuse. These abusive
experiences resulted in organic brain injury, ambiguous sexual identity, and created
within the applicant a sensitivity to common adult situational prompts that, in his
case, lead to a recurrence of the earlier trauma and extreme preemptive fear
aggression as the only behavioral response known to the appli¢an6th58th,

and 14th Amendments to the Constitution of the United States of America;
Rompilla v Beard, 545 US 374 (2005).

ECF No. 117 at 7°

1. Owens’ claims

Ground 9 is related to Ground Ih this claim, Owens argues that sentencing counsel were
ineffective in failing to conduct a full investigation into his background, which he says would have
revealed more detailed information about the significant physical abuse suffédrisdrinther and
him at the hands of his father and step-fatifepecifically, he says that a further investigation
would have uncovered evidence of beatings that his mother suffered during each of hecgggnan
(including when she was pregnant with Owens) and an incident where his father violently shook
him when he was about one year old.

In addition, Owens argues that a full investigation would have proV@edndow into
[his] hidden life that was never found, developed or presented; a life conflicted with shame, guilt,

self-doubt and lack of self-esteem .”> . ECF No. 117 at 139. Specifically, he says that evidence

16 Owens acknowledges that this ground has not been exhausted and is being advanced pursuant
to Martinez. ECF No. 117 at 142.
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regarding the shooting of Reverend Davenport, discussed in Ground 1, should have prompted
sentencing counsel to more fully investigate Owesexual history, whictfwould have at last

given weight to this significant part of his lifeld. at 141.

2. R&R

In the R&R, the magistrate judge concluded that, as discussed in more detail in Ground 1,
“sentencing counsel and their team performed an extensive and thorough investigaiomNo.

193 at 84. She noted that the investigators hired by sentencing counsel spoke with a number of
his family members, including his mother, both sisters, one brother, and stepfather, as well as a
number of non-family withessedd. She also noted that, while the jury did not hear about the
specific violent incidents that Owens now references, the jury did hear general testimony about the
violence his mother and he experienced. Id.

In addition, the magistrate judge concluded that, even if Owens could show deficient
performance, he could not show prejudice;@®re is no reasonable probability that the jury
would have returned with a different sentence had they heard the evidence regarding in utero and
early childhood physical abuse and Owenfsill sexual history. Id. at 85. She notes that Dr.
Schwartz-Watts was concerned about potential brain damage and requested a neuropsychological
evaluation, which revealed no major brain malfunction. Id.

For these reasons, the magistrate judge concluded that Owens failed to present a substantial
Strickland claim and that the procedural default therefore could not be excused pursuant to

Martinez. Id.

3. Objections

In his objections to the R&R, Owens asserts that the magistrate‘jutidlenot have the
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evidence to make that determination at this point because the case is at its beginning argd not at it
end” ECF No. 199 at 54. He further asserts that the magistrate ‘jtaljed] to assume that the
substance of the affidavits and their inferences are true and then apply those truths to the issue of

whether [he] articulated a claim of some mérikd. at 55.

4. Analysis

Though Owens asserts that the magistrate judge did not properly consider the affidavits
that he submitted, that belie$ not supported by the record. The R&R disputes neither the
allegations of extreme violence perpetrated against his mother and him by his father and step-
father, nor the allegations regarding his sexual history. The magistrate judge simply concluded
that“sentencing counsel and their team performed an extensive and thorough investitetion,
the investigators had appropriate discussions with his family members and other individuals, and
that the witnesses put on by sentencing counsel adequately conveyed to the jury that violence was
asignificant part of Oweridife. ECF No. 193 at 84. The Court agrees.

As discussed in more detail in Ground 1, the jury heard about many troubling aspects of
Owens life, including the significant violence his family and he suffeatithe hands of his father
and step-father. Regarding his sexual history, as discussed in Ground 1, there were no records of
him suffering any sexual abuse and he denied it when asked. And as previously naiedlgais
how it would have been helpful to him to confess to the attempted murder of a clergyman during
the short time between his release from prison and the Graves murder.

For the reasons discussed above and in Ground 1, the underlying ineffective assistance
claim for this ground fails on the merits and Owens therefore cannot rely on Martinez to overcome

the procedural default. Accordingly, he is not entitled to relief on Ground 9.

70



J. Ground 10 — Failure to object to prison disciplinary infractions

Ground 10 of the amended petition is as follows:

Trial, direct appellate and collateral counsel were ineffective to the prejudice of the
applicant by failing to include as reversible error an objection to the trial’sourt
decision to allow testimony of in-custody administrative rules violations as
aggravation evidence supporting a sentence of death when those violations were
disproportionate to the crime for which the jury was sentencing the petitioner, did
not result in injury, were in part administrative violations common to every inmate
and were not characterological of the petitiosg@ropensity for future violence.

ECF No. 117 at ¥/

1. Owens’ claims

Ground 10 is related to Ground 2. As noted above, at sentencing, the State attempted to
introduce a list of Owengrison disciplinary infractions. The trial court excluded a number of
the infractions and some specific details of others, but ultimately allowed the State to introduce

the following list of twenty-eight infractions:

April 13, 2001: breaks toilet, sink, and sprinkler

May 26, 2001: throws hot water on another inmate

May 27, 2001: had a six-and-a-half-inch shank made from fencing and
toothbrush

June 14, 2001: spat on a correctional officer

February 8, 2002: had a fourteen-inch solid brass shank

March 29, 2002: stabs correctional officer Smith in the face with a shank

June 12, 2002: stabs Undra Golden in the shower

June 15, 2002: kicks an inmate who is restrained in a restraint chair

17 Owens acknowledges that this ground has not been exhausted and is being advanced pursuant
to Martinez. ECF No. 117 at 146.
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August 5, 2002: slaps a male nurse in the face

August 17, 2002: throws a food tray and hits officer Guess in the head
August 23, 2002: struck officer in the face with his fist

October 22, 2002: hits officer Eaton in the face with the fist

October 23, 2002:  sets fire to cell

December 22, 2002: shank made from fencing

December 30, 2002: a ten-inch [shank] made from a push rod of the sink
July 17, 2005: spits in the face of officer Jones

August 26, 2005: slaps officer Henley in the face

August 31, 2005: sets fire to cell

September 11, 2005: threatens officer Jones

January 1, 2006: a twelve-inch homemade knife

January 3, 2006: breaks cell door window with broom stick

January 13, 2006: throws feces on officer Williams, hitting him in the face
February 3, 2006: spits in the face of another inmate

February 4, 2006: orally threatens officer Jones

February 28, 2006: a twelve-inch weapon hidden between the mattresses

April 4, 2006: an eight-and-a-half-inch shank made from flat metal
sharpened at the edge and wrapped with Ace bandage

May 1, 2006: sets fire to his mattress
May 20, 2006: throws coffee on officer Smith

ECF No. 16-3 at 45&0.
Owens asserts that sentencing and PCR counsel were ineffective in failing to object to the
admission of these records on relevance grounds, as he asserts that tepargortionate to

the type [of] violence necessary to sustain the Stadated purpose for their admission, that
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Owens is so violent that he cannot be safely managed while in ctste@¥ No. 117 at 143. In
making his argument, he asserts that these violationSadreinistrative regulatory in-custody
violations common to most every inmaétdd. at 145. Thus, he asserts that these violations were

irrelevant to the issues before the jury, particularly his future dangerousness. Id.

2. R&R

In the R&R, the magistrate judge concluded that sentencing counsel were not ineffective
on this claim because there was no legal basis for the objection that Owens asserts that sentencing
counsel should have made. See ECF No. 193 at 89. Additionally, the magistrate judge concluded
that even if sentencing counsel had been deficient in failing to make the objection, Owens could
not show prejudice because the disciplinary violations were considered and testified to by his own
mitigation witness, Dr. Schwartz-Wattdd. at 89-90. Finally, the magistrate judge noted that
even those infractions that could be characterized as non-violent couddlifferent sentencing
characteristics, such as character, future dangerousness, and prison adaptability. Id. at 88.

For these reasons, the magistrate judge concluded that Owens failed to present a substantial
Strickland claim and that the procedural default therefore could not be excused pursuant to

Martinez. Id. at 90.

3. Objections

Owens objects to the R&Fn the grounds that it fails to parse evidence of administrative
infractions agaist the issue to which they applyECF No. 199 at 55. He asserts that custodial
infractions are relevant in support of a death sentence only if‘dsgblish that the defendant
may kill again” Id. at 56. He also asserts that the impact of this alleged deficiency and the impact

of the testimony regarding the in-custody murder of Leenders the sentencing decision
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untrustworthy based on thécumulative prejudiceof those asserted errors. Id.

4. Analysis

Owens petition does not set forth a clear basis for his belief that the prison disciplinary
records that were read to the jury were not relevant to their determination of the appropriateness
of the death penalty. The South Carolina Supreme Court has clearly and repeatedly held that
information of this type is relevant at capital sentencing. See State v. Hughes, 521 S.E.2d 500, 503
(S.C. 1999)“([I]t is well-settled [that] evidence of the defendartiehavior in prison is admissible
in capital sentencing because it bears upon his charac&ate v. Whipple, 476 S.E.2d 683, 688
(S.C. 1996) ([T]he disciplinary records were relevant to [the defendqfiture adaptability in
prison, a matter which was clearly proper for the sentencing’jur8imilarly, in the context of
considering whether a defendanprior convictions for rape and escape were properly admitted,
the South Carolina Supreme Court noted ttatjhat is essential is that the jury have before it all
possible relevant information about the individual defendant whose fate it must determine. The
jury’s attention must be focused on both the specific circumstances of the crime and the
characteristics of the person who committed Btate v. Tucker, 478 S.E.2d 260, 270 (S.C. 1996)
(citations omitted).Owens does not cite any authority calling into question the proposition that a
capital defendars prison disciplinary record is relevant at sentencing.

In his objections, Owens argues that evidence regarding custodial misconduct is relevant
only if the evidence is offered to establish thtae most probable restlbf not imposing the death
penalty is thatthe defendant may kill again.ECF No. 199 at 56 Again, he cites no specific
authority for this proposition, nor is the Court aware of any.

Furthermore, despite Oweénsharacterization of his many violations ‘@lministrative
regulatory in-custody violations common to most every infaECF No. 117 at 145, his
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misconduct was serious, violent, and certainly probative of issues relevant at capital sentencing,
including his character, future dangerousness, and adaptability to peserdughes, 521 S.E.2d

at 503 Whipple, 476 S.E.2d at 688l 0 reiterate, over a span of about five years, he stabbed an
officer with a shank, stabbed an inmate vaithank, possessed shanks seven other times, assaulted
officers eight times (in addition to the one officer stabbing), assaulted other inmates three times
(in addition to the one inmate stabbing), verbally threatened officers twice, assaulted a nurse, and
destroyed property in his cell five times (including setting fire to it three times). SeR&Qb-3

at 458-60.

Finally, as the magistrate judge found, even if Owens could show deficient performance in
sentencing counsslfailure to object on relevance grounds, he cannot show prejudice because the
disciplinary violations were considered and testified to by his own mitigation witness, Dr.
Schwartz-Watts. ECF No. 193 at-89.

For these reasons, the underlying ineffective assistance claim for this ground fails on the
merits and Owens therefore cannot rely on Martinez to overcome the procedural default.

Accordingly, he is not entitled to relief on Ground 10.

K. Ground 11 — Failure to object to Brady violation

Ground 11 of the amended petition is as follows:

Trial counsel duly requested that the State disclose all evidence which might be
favorable to the defense. Nonetheless, the State failed to disclose evidence that
impeaches material withesses against the applicant in violation of the Fifth, Eighth
and Fourteenth Amendments to the Constitution of the United States of America;
Brady v Maryland, 373 US 83 (1963) and Wearry v Cain, 136 S. Ct. 1002 (2016).
Collateral counsel were ineffective to the prejudice of the applicant in failing to
recognize that the State did not disclose material items that would have
substantially improved the mitigation case and changed cross-examination tactics
had the materials been timely disclosed.

ECF No. 117 at 7.
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In his petition, Owens acknowledged that this claim had not been exhausted and was being
advanced pursuant to Martinez. ECF No. 117 at 155. However, in response to thariiioe
for summary judgment, he conceded that this claim is not cognizable under Martinez. ECF No.
174 at 154. Accordingly, the magistrate judge recommended that this $tateon for summary
judgment be granted as to this claim, ECF No. 193 a6&0and he conceded the point in his
objections, ECF No. 199 at 57.

For these reasons, the underlying ineffective assistance claim for this ground has been
procedurally defaulted and Owens cannot rely on Martinez to overcome the procedural default.

Accordingly, he is not entitled to relief on Ground 11.

L. Ground 12 — Failure to challenge the State’s decision to seek the death penalty

Ground 12 of the amended petition is as follows:

Trial and collateral counsel were ineffective to the prejudice of the applicant by
failing to challenge the Statedecision to seek the death penalty as the decision
was motivated by arbitrary factors since the crime was disproportionate to the rare
and exceptional case as required by the narrowing features of Furman v Georgia
and Gregg v Georgia and the Fifth, Sixth, Eighth and Fourteenth Amendments to
the Constitution of the United States of America.

ECF No. 117 at 78

1. Owens’ claims

In Ground 12, Owens argues that sentencing counsel were ineffective in failing to
challenge the solicités decision to seek the death penalty in this case. ECF No. 1178156

He asserts that, had sentencing counsel filed such a motion, there is a reasonable probability that

18 Owens acknowledges that this ground has not been exhausted and is being advanced pursuant
to Martinez. ECF No. 117 at 162.
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the trial court would have not allowed the State to pursue the death penalty againdt atrh57.
His basic argument is that the murder of Graves‘wastype of crime that commonly populate
the criminal trial docket in Greenville County Court of General Ses8iddsat 161. As such, he

believes that this was not a case that waeditiie death penalty. See id.

2. R&R

In the R&R, the magistrate judge concluded thate was no legal or factual basis for
sentencing counsel to have raised the objection. ECF No. 193 at 90. She concluded that Owens
did not show that using armed robbery and larceny with a deadly weapon as aggravating
circumstances to support the death penalty wa®mpatible with the Supreme Colsrt
requirements for a death penalty case. Id. a@90 She noted that, while he characterized the
event as a murder that occurred during‘@anfortunate, but ordinary armed robb&rizCF No.

117 at 159, the State presented evidence that made this case unusual, including a lack of remorse
from Owens and statements attributed to him to the effect that he wanted to murder a great number

of people, see ECF No. 193 at 91. In addition, the magistrate judge noted that he had previously

been incarcerated for burglary and assault with intent to kill. Id.

For these reasons, the magistrate judge concluded that Owens failed to present a substantial
Strickland claim and that the procedural default therefore could not be excused pursuant to

Martinez. Id. at 92.

3. Objections

In his objections, Owens asserts that the magistrate judge failed to recognize his
explanation of the legal principles that apply to a proportionality review. See ECF No. 199 at 58.

He also asserts that S.C. Code Ann. 8§ 16-3-20(C)(a), which is a list of the statutory aggravating
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circumstances that could support application of the death pefddigs not restrict the crimes for
which death is a possible sentence but rather is an exhaustive list of virtually every conceivable
murder? ECF No. 199 at 59He characterizes the offense as‘anfortunate, but ordinary armed
robbery” Id. at 60. Additionally, he notes that proportionality review is mandated by statute in

South Carolina. Id.

4. Analysis

Owens appears to be arguing that sentencing counsel were ineffective in failing to argue
that the death penalty would be a disproportionate penalty given the facts of the case. This
argument is not persuasive, as the South Carolina Supreme Court conducted the proportionality
review required by S.C. Code Ann. § 16-3-25(C)(3). The court concludetthbateath penalty
was not the result of passion, prejudice, or any other arbitrary faetud, that it“‘was neither
excessive nor disproportiondteOwensllil, 664 S.E.2d at 82Though he may disagree witat
courts determination, this Court cannot conclude that sentencing counsel were ineffective in
allegedly failing to request something that Owens received.

Furthermore, while Owens asserts that he was unable to find any factually similar case that
resulted in a death sentence, ECF No. 117 at 157, his query was directly answered by the South
Carolina Supreme Court in his own direct appeal. In considering whether the death penalty in his
case was disproportionate, the court cited two prior decisions affirming death sentences for
individuals who committed murders during the commission of convenience store robberies. See
id. (citing State v. Simpson, 479 S.E.2d 57 (S.C. 1996); State v. Humphries, 479 S.E.2d 52 (S.C.

1996))1° In addition, Simpson and Humphries cited three other factually similar cases where the

19n fact, like the murder Owens committed, both of these murders occurred in the Upstate region
of South Carolina- Simpson in Spartanburg County and Humphries in Greenville County. See
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court affirmed death sentencesSee State v. Young, 459 S.E.2d 84, 88 (S.C. 1995) (murder
committed during an armed robbery); State v. Sims, 405 S.E.2d 378@W®C. 1991) (double
murder committed during an armed robbery of a Donsiftdzza) State v. Thompson, 292 S.E.2d
581, 583 (S.C. 1982) (murder committed during an armed robbery of a small grocery store),
overruled on other grounds by Torrence, 406 S.E.2d 315.

For these reasons, the underlying ineffective assistance claim for this ground fails on the
merits and Owens therefore cannot rely on Martinez to overcome the procedural default.

Accordingly, he is not entitled to relief on Ground 12.

IV. Motion for Evidentiary Hearing
Owens requests an evidentiary hearing as to both his exhausted and unexhausted claims.

A. Exhausted claims

As to each of his five exhausted claims (Grounds),10wens asserts that there“ss
genuine dispute of material fact that requires an evidentiary hearing on the’nte@ts.No. 174
at 5, 5556, 66, 76, 87. Under the AEDPA, evidentiary hearings on habeas petitions are generally
limited. See Cullen, 563 U.&t 181 (‘We now hold that review under 8§ 2254(d)(1) is limited to
the record that was before the state court that adjudicated the claim on thé )nédiitsvever,
8 2254(e)(2) contains an exception to this general barpetitioner who has diligently pursued
his habeas corpus claim in state court is entitled to an evidentiary hearing in federal court, on facts
not previously developed in the state court proceedings, if the facts alleged would entitle him to

relief, and if he satisfies one of the six factors enumerated by the Supreme Court in Townsend v.

Simpson, 479 S.E.2d at 57; Humphries, 479 S.E.2d at 52.
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Sain, 372 U.S. 293, 313 (1963). Conaway v. Polk, 453 F.3d 567, 582 (4th Cir. 2006).

Here, the magistrate judge properly concluded that Owéaiked to identify what
particular factual disputes he believes entitle him to a hedrarg] he has notidentified any
circumstances that would entitle him to an evidentiary hearing based on any of the above
exceptions to the general prohibition on evidentiary hearings in federal habeas corptid@ies.

No. 193 at 58. The Court concludes that he is not entitled to an evidentiary hearing because, even
assuming that he could meet at least one of the Townsend factors, he has not demonstrated that the
facts alleged would entitle him to relief. In evaluating his exhausted claims, the Court considered
as true the facts he alleged, but for the reasons set forth above, those facts still did not entitle him

to relief. Accordingly, his request for an evidentiary hearing as to his exhausted claims is denied.

B. Unexhausted claims

As to Owensunexhausted Martinez claims (Groundd ®, 12)?! he seeks to expand the
record and requests an evidentiary hearing. As the magistrate judge recogmizedst may

exercise its discretion to expand the record when considering whether cause and prejudice excuse

20 The six Townsend factors are:

(1) the merits of the factual dispute were not resolved in the state hearing; (2) the
state factual determination is not fairly supported by the record as a whole; (3) the

fact-finding procedure employed by the state court was not adequate to afford a full

and fair hearing; (4) there is a substantial allegation of newly discovered evidence;

(5) the material facts were not adequately developed at the state-court hearing; or
(6) for any reason it appears that the state trier of fact did not afford the habeas
applicant a full and fair fact hearing.

Townsend, 372 U.S. at 313.

21 As discussed above, Owens now concedes that Ground 11 is not cognizable under Martinez.
ECF No. 199 at 57.
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a petitionets defaulted claimi. ECF No. 193 at 93 (citing Fielder v. Stevenson, No.
2:12cv-00412-JMC, 2013 WL 593657, at *3 (D.S.C. Feb. 14, 2013)). Here, the magistrate judge
exercised her discretion to expand the record and consider information not presented to the state
court in determining whether Martinez excuses the procedural default of these claims. 1d. at 94.

Though the magistrate judge expanded the record as Owens requested, for the reasons set
forth above, he failed to establish a substantial claim of ineffective assistance of counsatias to e
claim. As the magistrate judge noted, he had an ample opportunity to submit evidence in support
of his claims, and he has done?80The magistrate judge and this Court fully considered the
evidence he submitted and took all of the new facts to be true, but concluded that he is not entitled
to relief for the reasons set forth abovaccordingly, his request for an evidentiary hearing as to

his unexhausted claims is denied.

V. Motion to Stay

Owens filed a motion to stay this case pending the Supreme’€oumsideration of the
Fifth Circuit's decision in Ayestas v. Stephens, 817 F.3d 888 (5th Cir. 2016). ECF No. 186. That

motion is now moot, as the Supreme Court issued its decision in that case on March 21, 2018.

22 Owens implies that he is entitled to an evidentiary hearing because the affidavits that he
submitted were not detailed enough. BEE& No. 199 at 46 (“[The affidavits] are not exhaustive

of either credibility of the withesses nor are they a complete statement of the evidence to be
developed during an evidentiary hearing.””). A party cannot submit threadbare affidavits and then

use those inadequate affidavits to justify an evidentiary hearing. Here, the affidavits and
documentation submitted were sufficient to evaluate his claims. See Runningeagle v. Ryan, 825
F.3d 970, 990 (9th Cir. 2016) (“Where documentary evidence provides a sufficient basis to decide

a petition, the court is within its discretion to deny a full hearing.”). Furthermore, as the magistrate

judge recognized, an evidentiary hearing could only have weakened his petition because his
witnesses would have been subject to vigorous cross-examination by the State, which may have
called into question their opinions and factual statements. ECF No. 193 at 95 (citing Runnjngeagle
825 F.3d at 9901).
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Ayestas v. Davis, 138 S. Ct. 1080 (2018).

The Supreme Cound decision has no impact on this case. There, the Court concluded that
the district court applied thecorrect standard when it outright denied a federal habeas peftisioner
request for service provider fundito assist with the litigation of his petition. See id. at 1095. In
contrast, this Court authorized substantial service provider funding in order to allow Owens to
fully litigate his habeas petitionSee ECF No. 79 (ex parte order authorizing service provider

funding). Accordingly, his motion for a sté&/denied as moot.

VI. Conclusion

For the reasons stated, the R&R, ECF No. 1980€EPTED, and Owensobjections to
it, ECF No. 199, ar® VERRULED. The States motion for summary judgment, ECF No. 147,
is GRANTED. Owen$ amended petition for relief pursuant to § 2254, ECF No. 117, and motion
for an evidentiary hearing, ECF No. 164, BxeNIED. Owens$ motion for a stay, ECF No. 186,
is DENIED ASMOOT. This action is hereb@l SMI1SSED.

The Court has reviewed this petition in accordance with Rule 11 of the Rules Governing
Section 2254 Proceedings. In order for the Court to issue a certificate of appealability, Rule 11
requires that a petitioner satisfy the requirements of 28 U.S.C. § 2253(c)(2), which in turn requires
the petitioner to makeéa substantial showing of the denial of a constitutionaltfigithe Court
concludes that Owens has not made such a showing, and it is therefore not appropriate to issue a
certificate of appealability as to the issues raised in this petitiens advised that he may seek a
certificate from the Fourth Circuit Court of Appeals under Rule 22 of the Federal Rules of

Appellate Procedure.
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IT ISSO ORDERED.

s/ Terry L. Wooten
Terry L. Wooten
Chief United States District Judge

May 29, 2018
Columbia, South Carolina
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