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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION

Carolina Cargdnc. of Rock Hill, ) Civil Action No.: 0:16:v-03249JMC
)
Plaintiff, )
) ORDER AND OPINION
V. )
)
Countrywide Payroll & HR )
Solutions, Inc. d/b/a Countrywide HR, )
)
Defendant )
)

This matter is before the court pursuant to Plaintiff Carolina Chrgoof Rock Hill's
Motion for Partial Summary digment (ECF No. 24). Defenda@ountrywide Payroll and
Countrywide HRiiled a response in opposition to Plaintiff's Motion (ECF No. 29). For theaesis
set forth below, the couttansfersthis case to the United States District Court for the Southern
District of Florida pursuant to the parties’ forum selection clause in thac8ekgreement
(“Agreement”). As such, the pending Motion for Partial Summary Judgment willdvd bg the
district court in the Southern District of Florida.

l. JURISDICTION

Thecourt has jurisdiction over this action pursuant to 28 CL.$1332. See 28U.SC. §

1332. Plaintiff is a corporation organized and existing under the laws of the state of South
Caroling with its principal place of business located in York County, South Carolina. (ECF No.
1 at 1.) Defendant is a corporation organized and existing under the laws tatehef &lorida,

with its principal place of business located in Orange County, Florith) TThe amount in

controversy exceed5,000.00, exclusivef interests and costsld( at 2.) When a federal court
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sits in diversity jurisdictionit applies fe@ral procedural law and state substantive |aSee
Gasperini v. Ctr. For Humanities, Inc., 518 U.S. 415, 427 (1996).
. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

On December 17, 2013, the parties entered inté\greementwhereby Plaintiff would
assignand Defendant would service, chosen employees and clients of Plaintiff. N&CD at
2.) Under the Agreement, Defendant warrants that it “is in the business of pgoteciporary
contingent staffing services to clients throfagt] the United States. (ECF No. 291 at5.) The
parties expressly contractduht the Agreement would be construed and governed in accordance
with the laws of the sate of Florida, and that “atlisputesbetween the partiesot otherwise
resolved amicably shall bbeard and determined within the appropriate court of general
jurisdictionin Florida, which[the] court shall have sole and exclusjuesdictionthereof.” (ld.
at6.)

According to the Agreement, Defendant agreed to assumerdgibonsibilityfor pay,
withholding, transmitting payroll taxes, making unemployment contributions, making child
support payments, filing certified payroll for clients and handlingmployment and workers’
compensation claims involving payrolled employes®d toinvoice Plaintiff under each client
referred for the payroll plubulk rates. (Id.) Plaintiff agreed to assume fuksponsibilityfor
payment of said invoices related to the payroll plus bulkstateluding amounts odll required
FICA, FUTA, SUTAworkers’compensation, general liability imsance and administrative fees.
(Id. at 5.)

On September 27, 201®laintiff fled a Complaint asserting claims for declaratory
judgment, restitution and frawdising out of the Agreemen{ECF No. 1.) Plaintiff alleges that

the Agreement is void because Defendant violated SODE@NN. § 40-68-10 (2013) in not



obtaining licensing as a “professional employer serVi¢kl.) Further, Plaintiff asserts that they
are entitled to: (1) full restitution of monies paidtefendant under the Agreeméiat Defendant
was not entitled to market or enter into, and under which Defendant has refused to,@arfidor
(2) damages for fraud as related to the Agreement and provision of services therddrder. (

On July 10, 2017, Plaintiff filed a Motion for Partial Summary Judgment requesting that
the court declare that the Agreement cdusdsa contract for the provision dprofessional
employer servicesand, as a result, is void on account of Defendant’s lack of licensing to operate
as aprofessional employer organizatiorPEQ) in the stateof South Carolina. (ECF No. 24.)

On August7, 2017, Defendant filed a response contending that it is not a PEO and does not provide
“professional employer services” because & ttaoserto label itself as a “temporary contingent
staffing” company; (2) the statutory scheme concerning PEOs does not cpnifeata right of
action; and (3) the suit should be dismissed and/or transferred to the distrigt €brauderdale
Florida pursuant to the forum selection clause in the Agreement. (ECF No. 29.) On August 14,
2017, Plaintiff filed a reply stating: (1) the facts clearly demonstrat®gf@ndantvas providing
more than “temporary” staffing services and, in fact, a@erding as a PEO in thdate of South
Carolina; (2) Defendant’s causes of action souncoimmonlaw and are not dependent upon a
statutorily conferred right of action; and (3) forum selectionhmiceof law provisionsof a void
contract cannot be enforceECF No. 30).
[I. ANALYSIS

A. The Agreement’s Forum Selection Clause

Plaintiff aversthat because the validjtsgnd therefore, the enforaility of the Agreement
is in question, then any foruselectionclauseis void and unenforceable. (ECF No. 30 at 8he

court disagrees. In factefore getting to the merits of the cdse,, the validity of the Agreement)



the court must first decide whetheethatter is properly before theourt. See Republic Leasing

Co., Inc., v. Haywood, 329 S.C. 562, 566 (Ct. App. 1998) (“Under South Carolina law, a consent
to jurisdiction clause is generally presumed vafid anforceable when made at asrféngth by
sophisticated business entitigs Given that both parties carged to the forum selection clause

in the Agreemenand are sophisticated business entities, the court will transfer this daee to
federaldistrict court in Ft. Lauderdaléflorida, as ithas exclusiveurisdictionover the claims
under the valid, maradory andenforceabldorum selectionclause The Agreement, which sets
forth the respective rights amdbligations of Defendant and Plaintiff, includes the following clear
and unequivocal choice of law and forum selection clause:

This Agreement made pwant to and shall be governed by and construed in

accordance with the laws of the tigfe of Florida, without regard to iinciples

of conflicts laws; and all disputes between tharties not otherwise resolved

amicably shall be heard and éehined wihin the appropriate [ourt of general

jurisdiction in Ft.Lauderdale FL, which[the] court shall have sole and exclusive
jurisdictionthereof.
(ECF No. 24-1 at 6.)

In the Fourth Circuit, thenforceabilityand scope of a forum selecticlausen a diversity
action, as here, is governed by thes of the forum state, giving effect tts conflicts of laws
principles Nutter v. New Rents, Inc., No. 902493, 1991 WL 193490, at (@th Cir. Oct. 11991).

As such South Carolina law, giving effect tibs conflicts of laws pinciples governs the
enforceabilityand scope of #aforum selection clause the Agreement. Choice of laslauses
aretypically honored in South Carolinducor Corp. v. Bell, 482 F.Supp. 2 714, 728 (D.S.C.
2007) (“Generally, under South Carolina choice of |arwciples if the parties to a contract
specify the law under which the contract shall be governed, the court will honohdice of

law.”); Russell v. Wachovia Bank, N.A., 353 S.C. 208, 221 (2003) (“We hold that a settlor may

designate the law governing his trust, and absent a strong public policy reason, of lack o



substantial relatiomo thetrust, the choice of law provision will be honored$ge also Ellis v.
Taylor, 316 S.C 245, 248 (1994) (“When the language of a contract is plain and capable of legal
construction, that language alone determines the instrument’s force angd.effect

The Agreement includes a clear choice of law provisemuiringthat the terms of the
agreement be interpreted under Florida law: “This Agreement made pursuant thahtes
governed by and construed in accordance with the laws of the [s]tate dflorida.” (ECF No. 24t
at 5) (emphasis added)Jnder South Carolina law, this choice of law\pston will be given
effect unless “application of foreign law results in a violation of South Carolinacpodlicy.”

See Nucor Corp., 482 F.Supp.2d at 728 (referencing contracts that unreasonably restrain a
[person’s]right to exercise his trade or kag to be a violation of public policy) Plaintiff asserts
thatDefendant'cannot remove itself from the ambit of South Carolina’s statutory and regulator
requirements by evoking Florida lawite contracts, as such undoubtedly violates South Carolina
public policy.” (ECF No. 30 at 8.) Plaintiff maintains that Defendant marketefdl its South
Carolina companies, like Plaintiff, and entered into contract with South Cacolimganies where
employees were assigned in South Carolina, were paid in Sautiina, and receiveduman
resourceservices in South Carolinald()

The court disagrees with the assertion that the agipit of the choice of law and forum
selection tause violates the fundamental public policyttué sate of South CarolinaThere is a
clear and reasonable basis for the selection of Florida law. Defendastrmoaationorganized
andexistingunder the laws of the state of Florida, with its principal place of businest®din
Orange County, Fladia, andconducts business throughdlé entireUnited States.(ECF No. 29
at 12.) Moreover Defendant gecifically negotiated for the choice of law and forum selection

clause as an inggal component of the Agreementd.J Thereforethe court deteries that it



need not proceed to the substantive clabinthis matterin regardto the Agreement’s validity
Accordingly, his case idransferred to the United StatBsstrict Court for the Southern District
of Florida.
V. CONCLUSION
For the foregoing @sons, the couttansfers this matter to the United Stddestrict Court

for the Southern District of Florida.

IT IS SO ORDERED.

United States District Judge
March 23, 2018
Columbia, South Carolina



