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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION

Zekiya Knox, C/A No. 0:17<v-36-CMC
Plaintiff,

V.

Opinion and OrdebDenying
Motion for Summary Judgment
Defendant United States
(ECF No. 123)

The United States of America;
Amisub of SC, Inc., d/b/a Piedmont Medical
Center, South Carolina Emergen
Physicians; Jeffrey Warden, MD; Brian Flegt,
PA; Piedmont General Surgery Associal
LLC; Alex Espinal, MD; Bret Garretson, MD;
and Digestive Disease Associgtes

Defendang.

Through this action, Zekiya Knox (“Plaintiff’seeks recovery for alleged medical
malpractice by a variety of medical providers involved in her care betweggerSber 2013 and
May 2014! Plaintiff alleges these providers failed to properly and timely diagnoseeaider
underlying condition, Crohn’s disease, and that this failure led to the development of sepsi

Plaintiff further alleges various Defendants failed to properly treaepsisand that the collectiv

[¢)

1 Plaintiff alleges errors by each of the following Defendants: €djptimary care provider, North
Central Family Medical Clinig“NCFMC”), for which the United States of America (“United
States”) is substituted as the Defendantti{&hospital at which she received emergency and ather
treatment, Amisub of S.C., Inc., d/b/a Piedmont Medical Center (“PiedmdB)’Piedmont
emergency department medical providers Dr. Jeffrey Warden (“Dr. Wardeé)y Bleet, PA
(“Fleet”), and their employer South Carolina Emergency PhysicianB, LSCEP”); (4) her
surgeon, Alex Espinal, MD (“Dr. Espinal”), and his employer, Piedmont Genergeiyu
Associates, LLCand (5 her gastroenterologist, Bret Garretson, MD (“Dr. Garretson”), and his
employe Digestive Disease AssociateSeeECF No. 88 (Second Amended Complaint).
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errors led to Plaintiff's loss of three limbs. Plaintiff asserts a single ctaimédical negligence
against all Defendants, though the specifically alleged errors varg&etdefendantsSeeECF
No. 88 (Second Amended Complaint).

The matter is before the court on motion of Defendadnited States’for summary
judgment based on the statute of limitations. ECF No. 123. The United States aaguiéé
filed her tort claim with the applicable agency on June 14, 2016, more than two fyeathea
statute of limitations allegedly accrued no later thane 6, 2014. ECF No. 1-23at 8. Plaintiff
filed a response in opposition, arguing her claim did not accrue in May or June of 2014 3
administrative claim was timely filed. ECF No. 133. Alternatively, she relieguitadle tolling.
Finally, she argues the continuous treatment rule applies and the claim against the Unitec
accrued only after her treatment at NCFMC endddat 17. The United States filed a repyCF
No. 141.

For reasons set forth belothe court finds as a mattef law equitable tolling and the
continuous treatment doctrine do not appgionethelesshe motion is denieds there remains
genuine issue of material fact as to when Plaintiff koeshould have known of the cause of |
injury. More specificallythe critical unresolvedssue is at what point Plaintiknew, or in the
exercise of due diligence, should have known, tingiagnosednd/or untreate@rohn’s disese

led to her bowel perforation, fistulas, and sepsis.

COMPLAINT ALLEGATIONS
Plaintiff allegesnjury after abdominal pain, which she alleges was never properly tre
developed into “significant damage to her intestines amndecha life threatening infection,

sepsis.ECF No. 88, Sec. Am. Compl. §37. Plaintiff originally presented tahe Piedmont
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Emergency Roon{fPiedmont ER”)on September 13, 2013, complaining of persistent abdon

pain. Id. at § 9.She was seen by Defendant Dr. Wardeho performed a physical examination

and orderedab testing, ultrasound of the lower abdomen, and CT sichrat 1 911. Plaintiff
was dischargedrom the ERwith narcotic pain killers and an instruction to follow up with
gastroenterologist.ld. at § 14. On September 19, 2013, Plaintiffs see by Defendant Dr.

Garreson,a gastroenterologistyho scheduled and conducted a colonoscopy on Septembg

2013.1d. at 11 1516. Dr. Garresonwas unsure if his findings represented “appendicitis or 1B

(id. at 1 16), so he referrétaintiff to asurgeon, Defendamr. Espinal, thasame day.ld. at
17. Dr. Espinalruled out acute abdominal process ardered a CT scabutPlaintiff alleges she
was never informedf that appointmentld. at ] 18,18.1. The next day, September, Baintiff
went to see April Logaraphysician’s assistarit NCFMC, a federally funded community healt
care centercomplaining of abdominal paifd. at{19. Ms. Logan ordered an ultrasound, whi

was performed September 30, 2013 and showed “prominent bowel loops . . .with a sof

ninal

or 25,
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thickened appearanceld. at 1119.1, 20. Ms. Logan took no action in response to this finding.

Id. at T 20.
Plaintiff was next seen by Ms. Logan on January 14, 2014, for abdominalgaa § 24.
Ms. Logan referred Plaintiff back @r. Espinal, who saw Plaintiff in February 201 4Plaintiff

was prescribed prednisone at that appointnamt “the records reflect there was to be

2 The visit to Dr. Espinal in February 2014 appears to have been prompted bg afseligphone
communications between NCFMC and Plaintiff's motteeeECF No. 1216 at 16, ¥ (summary
of phone messages and conversations). The first contact was apparently injitMted.bganin
January 2014 afteshereviewed Plaintiff's September 2013 colonoscopy results and, ultimg
led to a request by Plaintiff's mother for a reé¢rto a surgeon to have Plaintiff's appenc
removed.Id.
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appointment scheduleslith Dr. Garretson, [but] this was never made known to Ms. Knaat.
at 1 26. On March 21, 2014, Plaintiff returned to NCFMC complaining of abdominal [zhiat
1 28. The physician she saw ordered another ultrasound, wagperformed on April 4,014,
and“noted tubular structures and encouraged a CT sddndt 11 29, 30. Plaintiff was to follow

up at NCFMC on April 14 for ultrasound results, lmgteadreturned to the PiedmontREby

ambulance that dayld. at  31.Tests and examination showed an elevated white count, lpower

guadrant pain, and “what was then believed to be bacteria in her ulihaf’ { 32. Dr. Warden
“remarked her presentation was similar to her presentation in September,”casdeacthose
records, buthe only treatmet rendered was a prescription fam antibioticfor a urinary tract
infection. Id. at ] 3334. Defendant Fleet, a physician’s assistant in theoEfRred an additional
antibioticafterreviewing results of vaginal culture on April 18, 2014d. at 36.

On May 4, 2014, Plaintiff returned to the Piedmont HR.at { 37. She was diagnosed
with “either an infected inflamed appendix or a flare up of IBD that was neveentyaliscovered

or treated.”ld. She went into septic shoakd ultimaely lost three limbs.Id. at T 39.

MEDICAL CHRONOLOGY
Various medical records wesgtached by the parties to theotion and responseslihe
records are from Plaintiff§ay 2014hospitalization aCarolinas Medical Center CMC”) and
latertreatment aNCFMC.
Admission to CMC. Plaintiff was admitted to CMC on May 6, 2044 a transfer from
Piedmont. ECF No. 123-13 at 1. The discharge diagnoses from PiedmoniGreine: disease
with exacerbation; small bowel perforation with multiple fistulasustabst exploratory

laparotomy with partial resection of small bowel, fistula repair and ileostaowe respiratory
4




failure; systemic inflammatory response due to infection with evolving mulhagstem
failure; severe metabolic acidosis with lacticdasis; septic shock; cardiogenic shock,
echocardiogram noting severe reduced left ventricular function with éstirapgection fraction
of 10%; anemia related to dilution primarily; hypoglycemia; hypocalem.”

A History and Physicadn admissioio CMC notes she “has a history of chronic abdomi

pain and has previously been evaluated by a surgeon for chronic abdominal pain ang afh

nal

stor

Crohn’s disease.” ECF No. 1:23.. Past Medical History is listed as “possible Crohn’s disegse.”

Id. The asessment/plan noted she was any&8rold female with history of possible Cnabk
disease who presented in septic shock on multiple vasopressofsidjim status post midling
laparotomy with ileocecectomy and end ileostomy formdtiolal. at 4. She was taken to th
operating room for emergency surgery “to explore the possibility of padpgis” 1d.
On May 14, 2014, she was seendmorthopedist who noted her history and diagnosis
“s/p SBO and perforation with peritonitis and sepsis requiring vasopressors amlusuibsever
(sic) dry gangrene to bilateral feet and hand&ECF No. 651 at 28. A May 16, 2014 vasculg
consultation noted Plaintiff
is an unfortunatd9-yearold female who was transferred from an outside facility
in septic shocland on 3 pressors. An ileocecectomy and ileostomy was performed
in the outside facility however throughout that night she clinically deterthrata
echocardiogram was performed at some point that showed she had an EF of lesg
than 10%. She was then transferred here for further management. Since then she’s
had multiple abdominal surgeries. She remained in shock for several dags. It w
noticed at some point that she started to develop dry gangrene of her righ finger
and toes. She recently has dally improved to the point she is not on any
pressors.

Id. at 23. An addendum stated Plaintiff was “too sick for any interventions. Heméidsr(sic)

are non viable and well beyond any recovery at this point. Care should be life over linsb
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point.” Id. On May 17, 2014, a Surgery Attending Progress note stated Plaintiff was ‘gwiogr
adequately.”ld. at 21.

On May 21,2014, Plaintiff was“informed about her cardy the medical staff ECF No.
123-16. She had previously been asking questions but her parents were preventing the
team from speaking to Plaintiff about her cale. The same day, Plaintiff's discharge plan W
discussed with her interdisciplinary team and famiyCF No. 123L7. The hospital note state
“Ortho explained anticipated amputation to all 4 extremities at various levels. [t

appropriate questions. Timing of surgery is not yet determinield.”

A progress note signed on May 21, 2014, nBiastiff was “seen in follow up peritonitis

D
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and C diff colitis in setting of CrohnEvents of family meeting reviewed from this AM. Pt made

aware of her clinical situation.’ECF No. 651 at 9. Under “Impression and Plan” are notg
diagnoses of:

1. Polymicmobial sepsis and peritonitis with enterococcus, MRSA, Kleb,
Citrobacter, Clostridium from bowel perforation s/p multiple washouts.
Question of right atrial thrombus with emboli to limbs vs vasoconstrictor
ischemic . ..

C diff colitis. .

Renal insufficiacy . . .

Limb gangrene . ..

Leukocytosis cont to improve.

no

o 0hsw

Id. A nephrology progress notso datedMay 21 noted under “Impression” Plaintiff ha
“Crohn’s colitis s/p ileocecectomy and end ileostomy for small bowel perSat @ 5/5/2014,”
and noted she had sepsis with “MODS including stress induced cardiomyopathy, Sutaéory
failure, vasodilatory shock, 4 limb ischemia, and-otguric AKL.” The note ends I think hef

AKI will continue to resolve.” Id. at 1213. A Surgery RedProgress note the same day sta
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“18-yearold female admitted with Crohn’s disease, presumed sepsis of unclear esighmyie|
perforation vs endocarditis.”)d. at 19.

A pediatric PM&R consult on May 23 stated Plaintiff's history as follows:

Per report episode @ain began 5/2/14 Friday with nausea vomiting while under

treatment for UTI. Patient arrived at Piedmont Medical Center (PMC) 5/4/14 with

acute lower abdominal pain in setting of 2 year history of chronic abdominal pain
and Crohns disease. This admittéo ICUat PCM with hypotension, tachycardia,
elevated lacate, presumed sepsis. Abdominal CT at PMC showed SBO with
inflammation of the ileum. Acutely worsened that afternoortaken emergently

to operating room for elap and findings included diked ileum, fistula to the right

pelvis and between loops of small bowel, plus bowel perforation.

ECF No. 12318 Surgeries are notdah addition to the initial laparoscopy, ileocecectomy, &
end ileostomy on May 5) on May 6, May 7, May 9, May 11, May 13, and May 17, most
reopening laparotomy and multiple abdominal washouts. The note also statetf Réalrif2 year
history of chronic abdominal pain. CT concerning for IBD. Limited follow up. Seen in
3/14/14 for acute lower abdominal painld. at2. The note states “did discuss rehabilitation p
with patient as above.Id. at 7.

Plaintiff was evaluated by Dr. Dukjim lmwvho recommended pediatric rehabilitation,
opposed to skilled nursing or long term acute care, to provide greater benefit “frontientin
and medical standpoint, as well as a psychological standpoint.” ECF N@01#3lL. He noted
Plaintiff had “severe debilitation after a month of critical illness including multrofgéure
sepsis, now finds herself facing 4 limb amputation in the coming weédks.”

Plaintiff was discharged from CMdahpatient care to the Levin Children’s Hospit
Rehabilitaton Center within CMC on June 6, 201Histed as discharge diagnoses were sep

likely intraabdominal sourcesmall bowel obstction with perforation at OSHacute

postoperative renal insufficienciactic acidosistachycardia; cardiomyopathlymb threatening
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ischemia; cephalic thrombus; respiratory failure/ARC#®ute kidney injury secondary to

shock/hypoperfusion with ATN and rhabdomyolysis; thrombocytopenidiffCpolymicrobia
surgery culture;gram negtve rod positive blood culture; hyperkalemia; shock livéF
intolerance; RA thrombus; debilitgnd foot drop. ECF No. 12Z&1 at 1. Secondary discharg
diagnosis was “possible hx of inflammatory bowel diseas#.”

The amputations werperformedat CMC on July 29, 2014. ECF No. 123 The
Operative/Procedure Documentatinated amputations of the right upper extremity above
elbow, left leg above the knee, right leg above the knee, and multiple left finder®laintiff

remained an inpatient until October 28, 2014.

Post hospitalization treatment at NCFMC. Plaintiff was seen at NCFMC on November

26, 2014, for a hospital follow up. The note states sige w
admitted to CMC on May 4th and discharged on 10/28h&. was admitted for
Crohons $§ic] disease. She was admitted®MC for vomiting and was transferred

to CMC. She became septic and was diagnosed to have Crohons disease and sh
had amputation of her legs and right arm he sas in Rehab for three months.

ECF No0.123-23 On January 15, 2015, she was seen “for Hand amputee” and for referr
rehabilitation and pain management. ECF No.-223 Dr. Tafari referred her to occupation
therapy andor pain medicine.ld. On February 18, 2015, Plaintiff’'s mother called for a refe
for level 4 prosthetics foboth legs and one arm. ECF No. 428 Dr. Tafaridirectedthe
employee who took the catb return it and “get specifications or pre prepared form”
prosthetics.ld.

On April 15, 2015, Plaintiff's home health nurse called NCFMC “requesting wowitute
of index finger on It hand. Partly amputated and is still draining.” On April 17, Z)amtiff

was seelvy Dr. Tafarifor “00zing from her left hand thumb and index finger tips since her sur
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in Decembef 3 ECF No. 1227. She wagprescribednedicationld. On September 3, 2015, sH

presented for evaluation for dietary supplemeasber ileostomy was to beeversed.ECF No.

123-28. Dr. Tafari advised her to “get me the evaluation by her nutritionist about the ionlécat

to stat her on ensure. Spoke to her nurse at gastroenterologist and there was no
recommendation to start her on ensutd.” The lastNCFMCVvisit in the provided medical record
was on January 11, 201fr “paperwork for prosthesis,” which was complgby Dr. Tafari

ECF No. 123-29.

STANDARD

e

formal

S

Summary judgment should be granted if “the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter ofFkeav.R. Civ. P.
56(a). It is well estblished that summary judgment should be granted “only when it is cleg
there is no dispute concerning either the facts of the controversy or the inferencgsateroiEom
those facts.” Pulliam Inv. Co. v. Cameo Propertie810 F.2d 1282, 1286 (4tir. 1987). The
party moving for summary judgment has the burden of showing the absence of a geneiné
material fact, and the court must view the evidence before it and the inferences @whe
therefrom in the light most favorable to the nonmoving patdyited States v. Diebold, In&@69

U.S. 654, 655 (1962).

3 Neither party filed medical recordggarding a December surgery, although a “Physi¢

Communication and Interim Order” from Gentiva home health notes “Pt. had fingevisipms
early Janugy 2015—to remove end bone for better skin coverage at finger tips.” ECF Ne26L.2
at 3.
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The Federal Tort Claims Act waives the sovereign immunity of the United &iatasil
actions in federal court for injuries “caused by the negligent or wrongful actissiomof any
employee of the Government while acting within the scope of his office or empiaym28
U.S.C. 8§ 1346(b)(1). The United States shall be liable, respecting the provisions of this
relating to tort claims, in the same manaed to the same extent as a private individual under

circumstances. .” 28 U.S.C. § 2674.

DISCUSSION

The United Stateargues Plaintiff's claim is barred by the statute of limitations beca

her administrative claim was received by the appropriate agency on June 14, 20t6amose

years aftert argues the statute of limitatiobggan to accrue no later than June 6, 2014, wh¢
Plaintiff was transferred from acute care hospitalization to inpatient pedratrabilitation

pending amputations. ECF Nb23-1. The United StatesontendsPlaintiff was made aware o
her diagnosis during an ethics consult on May 21, 2@bdle Plaintiff was hospitalized &MC,

and was informed of the fact she would need amputatitchsat 10. It points to deposition

testimony from Plaintiff and her parents to show they were aware of sonmigategligence

during the time frame adnced by the United States. The United States also contends eq
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tolling is not appropriate in this case, atite continuous treatment doctrine is not applicable

because the care provided by NCFMC after Plaintiff's amputations was ffgr@maiNCFVIC
physician and unrelated to Plaintiff’'s bowel disedsk at 16.

Plaintiff arguesthe statute of limitationdid not begin to run in May or June of 2054
shedid not have the required knowledge of the existence of her injury and its causipairit.

ECF No0.133. Shecontenddestimony from her parents is not relevant to the statute of limitat
10

ions




issue. Plaintiff notesher severe incapacitatidept her from pursuing her claimhile she was
receiving inpatient careld. at 13. Finally, Plaintiff argues the continuous treatment doctrine
applies, as she was treated at NCFMC after her limbs were amputatati17.

In reply, the United States agaimgesPlaintiff was informed of her injury and its cause
between May 21, 2014, and June 6, 2014 and was “awake, alert and oriented, interacting
appropriately with providers, asking appropriate questions, and engaged in her own decision
making.” ECF No. 141 &. It contends Plaintiff’'s parents’ testimony is relevant to the statute of
limitations determination, and that Plaintiff has provided insufficient evidencestablish
equitable tolling or mental incapacitationid. at 10. Finally, the United Statesgaes the
continuing treatment doctrine does not appty. at 13.

a. Accrual of Statute of Limitations

“A tort claim against the United States shall be forever barred unless itsenped in
writing to the appropriate Federal agency within two years afteln claim accrues. . . . . " 28
U.S.C. § 2401(b). A claim accrues when the plaintiff knows, or in the exercise of due diligenc
should have known, of both the existence and the cause of the ibjared States v. Kubrigk
444 U.S. 111, 1281979);Gould v. U.S. Dept. of Health and Human Sy865 F.2d 738, 742 (4th
Cir. 1990). However, accrual of the claim does not “await awarenebs plaintiff that his injury
was negligently inflicted.”Kubrick, 444 U.S. at 123. The Fourth Circuit has defifeise” for
purposes of the FTCA, holding a plaintiff need not know “the precise medical cause” ofitiie Inj
Kerstetter v. United State§7 F.3d 362, 3685 (4th Cir. 1995)see also Hahn v. United States
313 F. App’x 582, 585 (4th Cir. 2008) (“A claim will accrue even if the claimant does not know
the precise medical reason for the injury, provided that he knows or should know thatseche as

of the medical treatment caused the injury.”).
11




“[O]nce the claimant is in possession of the critical facts that he has been hurt and who has

inflicted the injury, the claimant has a duty to make diligent inquiry into whetherjting resulted

from a negligent actHahn 313 F. App’x at 585 (citingubrick, 444 U.S. at 122)Doev. United

States280 F.Supp.2d 459, 464 (M.D.N.C. 2003) (“A plaintiff possesses this knowledge [existence

and cause of his injury] when he becomes aware of the critical factethas lbeen hurt and who

has inflicted the injury A plaintiff armed with these critical facts must investigate to determine if

the injury resulted from negligent conduct(€)ting Kubrick, 444 U.S. at 122-24).
In a priorOrder regarding the stawiof limitations, he courtdisagreedvith the position

of the United States th&aintiff “knew or should have knownof her injury and its cause whe

shepresented téhe PiedmontER on May 4, 2014 SeeECF No. 77. Now the United States

argueghe claim accruedn May 21, 2014whenit contendsPlaintiff was informed of her injury
and its cause ainethics consultMedical records note Plaintiff was informed®iIC physicians
of her condition and pending amputations on May 21, 2014. ECE284.6; 12317. However,
although Plaintiflknew she had sepsis and faced amputations at that point, it appears neit
nor her doctors werdear as taheunderlyingcause of her injurythatfailure to diagnosand/or
treat herabdominalpain resulted in bowel perforation and subsequenisédfigere is a genuing
disputeof materialfact as towhenPlaintiff knew or should have known the underlying cause
her injuries was her undiagnosed and/or untreated Crohn’s disease.

The previously submittednedical recordsndicate the underlyingcause of Plaintiff's
sepsis remained debatalbietil well after she was admitted to Piedmont, transferred to CMC,
underwent multiple surgeries and treatments in an effort to save heFtifeexample, a CMC
surgical progess note from May 21, 2014 ted Plaintiff was “admitted with Crohn’s diseag

presumed sepsis of unclear etiologies (bowel perforation vs. endocdré&i@$),No. 651 at 19
12
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while the June 6 CMC discharge summaoyeda “possible hx of inflammatory bowel diseas
and “sepsis, likely intraabdominal sourcECF No. 12321. The documentation filed with th
current motion does naesolvethis confusion. Viewing the medical records and fadtsch

Plaintiff allegedlyknew or should have known as &dne 14, 2014, thenited States lsnot
shownentitlement tsummary judgment th&tlaintiff knew or should have known the underlyit
cause of her injurgt that time.

On May 21,2014Plaintiff was made aware of hearrentmedical condition and pendin
amputations.SeeECF No. 12316 (stating generally “patient is now informed about her car
12317 (stating “MD’s presented condition and plan. Ortho explained anticipated amputat
all 4 extremities at various levels.”)Yet there is no evidence sheas told her peviously
undiagnosed (or at least uncommunicatedyl untreatedCrohn’s disease led to theowel
perforation which led to sepsis, sgptic shockThe United States cité&erstette v. United States
in support of its argument thanhly a general level dinowledgeis required for accrual. 57 F.3
362, 36465 (4th Cir. 1995). However, it does not appekintiff's physicianshad determined
her sepsis came from an exacerbation of Craflissasen May 21 whenhe United Stateisists
Plaintiff was fullyinformed of her medical conditiorECF No. 651 at 19 (May 21, 2014 surgica
progress note stating Plaintiff was “admitted with Crohn’s diseaseymesssepsis of unclea
etiologies (boweperforation vs. endocarditig)”

Further, Plaintiff's and heparents’ generalized testimony theg retrospect,’knew
something was seriously wrong” (Plaintiff dep., ECF No.-32Band were “wondering how thi
went undetected” (Plaintiff’s father dep., ECF No.-B23 during the May 4, 2014 hospitalizatig
is inadequate to establish accrual of the statute of limitations. Plaintiff's mashiBedeshe felt

the doctors “should have did better than what you did” “as early as whentbbéksher to the
13
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doctor,” and that she knew there was a failure by the dattalisgnose Plaintiff properly whe
they got to CMdn June ECF No. 1233 at 14850. However, this testimony does not establ
Plaintiff knew or should have known of the underlying cause of her injury in May 2@féact,
Plaintiff testified she fist learned she had Crohn’s disease at CMC around the time she was
to come home. Plaintiff dep. 177:238:13,ECF No. 1336 at 89. Records reflect she w3
discharged October 28, 2014. ECF No. 123-23.

The United States arguakernativelythe statute of limitations accrued later tharJune
6, 2014, when Plaintiff was transferred to inpatient rehabilitaveaiting amputationsHowever,
it fails to explainwhy this transfer marked the accrual of the statute of limitations, insteathigpc
on the time period between May 21 and June 6. Examination of the discharge summary i i
rehabilitation on June 6, however, mentions only “sepsis, likely intraabdominal source
“possible hx of inflammatory bowel disease.” ECF No.-223at 1. The United States then cite
a medical record from June 11, 2014, which noted:

Z then went into her health history talking about the symptoms that they attributed

to menses in the beginning, and then sought medical treatment for as theypersiste
She talked around some parts in the story that are unclear to her because she wa

unconscious or sedated, but she was clear on the fact that she had not liked being

intubated when she woke up. Then she started talking about the potential for
amputations.

ECF No. 141 at 10 (citing 1417, Palliative Care Documentation from CMC dated June 11, 2(
While the United Stateargues this shows Plaintiff's awaresed the cause of her injuries
reflects only awareness that prior symptoms weiteally attributed to menseghat she sough
treatment as symptoms persistaakl that amputations were possible. Further, it indi¢dsestiff

wasunawareof much of the course of her hospital stay, “because she was unconscious or sq
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TheUnited States refailed to shovat what point Plaintifknew or, in the exercise of du
diligence,should have knownof boththe existence andause of her injuryThe medical recordg
indicate Plaintiff's treating doctors at CMtad notagreel on theunderlyingcause of her bowe
perforation and sepsis during her inpatient stay in Mayne 2014.The records also reflect n

failure of due diligence by Plaintiff during the period in which she remainedthbspd and

underwent seven surgerieBecausehe recod does not showhenPlaintiff was or should have

been awardlCFMC's allegedfailure to diagnose hexbdominal pain/Crohn’s diseas®y have
caused her injurya disputed issuef material fact remainsThe court cannot say as a matter
law the statutef limitationsaccrued before June 14, 2014. Thereifoisfor the jury to determine
when the statute of limitations accrueggkeeKronisch v. Unitedtates150 F.3d 112, 124 (Cir.
1998) (The questionwhether [a plaintiff] knew or should have kmo the critical facts of his
claim, and the subsidiaryuestionof whether he exercised due diligence to discover them

ordinarilymatters for the finder of factxcept wherd is beyond dispute that plaintiff should ha

known [or] indeed, actually knew tleeitical facts of his claim.”jciting Guccione v. United State$

670 F.Supp. 527, 537 (S.D.N.Y. 198Petersonv. United StatesNo. 6:14cv-134, 2017 WL
4982807 (E.D. Ky. May 22, 2017) (holding actual date of accrual is a question ofiNatb)y.
United States535 F.Supp.2d 54, 58 (D.D.C. 2008) (“What constitutes accrual of a cause of
is a question of law, even though the specific moment when accrual occurs is genguakstion
for the jury. Accordingly, a court may dismiss a FTE€lAim on statute of limitation grounds on
if no reasonable person could disagree on the date on which the cause @fcactied’) (internal
citations omitted). The motion of the United States for summary judgment based on stat
limitations is daied.

b. Equtable Tolling
15
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Plaintiff contends that even if the statute of limitations accrued more tharetws lyefore
June 14, 2016, her “severe incapacitation” entitles her to equitable tolling becawsses st in
a position to “receive, process, ot an information that typically triggers the limitations period.”
ECF No. 133 at 146. The United States argues equitable tolling does not apply in this case, as
“[n]o allegations in the Complaint meet this burden of establishing the elementsthisaSkurt
to toll the strict statute of limitations under the FTCA.” ECF No.-128 15. Further,the United
StatessubmitsPlaintiff was not mentally incapacitated within the legal meaning of the term as of
May 21, 2014, or at least by June 6, 201BCF No. 141 at 11.

“Principles of equitable tolling may, in the proper circumstances, apply dosexa
plaintiff's failure to comply with the strict requirements of a statute of limitatiortddrris v.
Hutchinson 209 F.3d 325, 328 (4th Cir. 2000). TR&CA's statute of limitations is not
jurisdictional and is subject to equitable tollingJnited States v. Kwai Fun Waong75 U.S.
135 S. Ct. 1625, 1633 (2015). Equitable tolling is a “discretionary doctrine that turns on thie facts
and circumstances a particular case,” and has generally been applied in two situations: iffplaint
was prevented from assertinger claims due to wrongful conduct by defendant, or| if
“extraordinary circumstances beyond plainsiftontrol made it impossible to filegtclaims on
time.” Hutchinson 209 F.3d at 330. “[A]ny resort to equity must be reserved for those| rare

instances where- due to circumstances external to the party’s own conduttwould be

4 As recognized byhe United States, Plaintiff was severely incapacitated as a result of her sepsis
and related hospitalizations and treatme3geECF No. 141 at 11. The court disagrees with the
United States that Plaintiff's incapacitation ended when she was infornhed ofedical
condition on May 21, 2014, or transferred to inpatient rehabilitation pending amputations gn
June 6, 2014. Plaintiff underwent mplé surgeries and remained an inpatiemtil October 28,
2014. ECF No. 123-23 at 1.
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unconscionable to enforce the limitation period agfdire party and gross injustice would result,

Id.

Equitable tolling does not work to extend the time before the statute of limitations &
to accrue, but may excuse a late filing. In order to apply equitable tollingaebtary
circumstances muste shown to haveptevented Plaintiff] from filing on time.” United States

v. Sosa364 F.3d 507, 512 (4th Cir. 2004Eealso Raplee v. United State842 F.3d 328333

(4th Cir. 2016) (“Plaintiffs are entitled to equitable tolling only if they show tieyt have pursued

egin

their rights diligentlyand extraordinary circumstances prevented them from filing on time.”)

Santos v. United StateS59 F.3d 189, 199 (3rd Cz009) (“[W]e emphasize that the discove
rule, which governs a claim’s accrual date for statute of limitations purpssésstinct from
equitable tolling, which applies where circumstances unfairly preventrdifflaom asserting her
claim.”).

Plantiff failed to include allegations in her Second Amended Complaint (ECF No. 88,
Oct. 25, 2017) regarding incapacitation or inability to file prior to June 14, 2BtHntiff was on
notice oftheUnited States’ statute of limitations defense attiime she filed her Second Amend
Complaint, as the United States’ first motion for summary judgment on statute of limit:
grounds had been denied on June 1, 2017. ECF Ndn7act, the United Statemrgued in its
first motion “[n]o allegation$n the Complaint meet this burden of establishing the elements t
this Court to toll the strict statute of limitations under the FTCA.” ECF No. 56.

As noted bythe United Statesthere wasa significant period of time after discharffom
her hospitlizationsin October 2014 during in which Plaintiff could hailed an administrative
claim. There areno allegationsupporting a findingxtraordinary circumstancg@sevented filing

until June 14, 20165eeRhodes v. Senkows&R F.Supp.2d 160, 170 (S.D.N.Y. 2000) (“Howev
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even if [Plaintiff] was incapacitated during these three hospitalizatiogisstii had many monthL

throughout the [statute of limitations period] . . .in which to prepare his petition, and ghepth
presented any evidence to show that he was unable to pursue his legal rights durinigdh
within the limitations period that he was not hospitalizedSpeiser v. United States Dept.

Health and Human Svcs%,/0 F.Supp. 380, 384 (D.D.C. 1986) (“Evassuming plaintiff was
incompetent during her hospitalizations, she has not established that during the 99 d&@s
not hospitalized she was impaired to the point of bamgcompos menti§; see alsdenton v.
United StatesNo. 08 C 4485, 2010 WL 3397349 (N.D. lll. Aug. 23, 2010) (finding Plainti
incapacitation argument, among others, did not “justify equitable tolling as thetyesdtablish
the requisite due diligence or extraordinary circumstances prevenangifPlfrom filing his

[FTCA] claim in a timely fashion”)Robison v. Hinkle610 F.Supp.2d 533, 53® (E.D. Va.
2009) (“In addition to proving that a petitioner suffered from a qualifying mentapaaty or
incompetency, a petition must also demonstrate this condition preventehirfiling a timely
petition.”).

While a determination whether equitable tolling is appropriate is a mixetiaqueslaw

and fact, here the court is able to determine equitabieg does not apply as a matter of la

Seege.g., Niehoff v. Maynar@99 F.3d 41, 47 (1st Cir. 200Desir v. Steward Health Care Sys

LLC, 109 F. Supp. 3d 401, 406 (D. Mass. 201Bhere are no complaint allegations support
equitable tolling and no showing of extraordinary circumstances pgnegdlaintiff from filing
her administrative claim until June 14, 2016.
c. Continuous Treatment Doctrine
As in its earlier motion,hte United States argues the continuous treatment doctrine

not apply because providers at NCFMC were notidmog care related to her Crohn’s disea
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after the amputationgnd therefor¢he carewvas not for the “same illness or injury out of whi
the claim for medical malpractice aroseSeeECF No. 1231 at 16;0tto v. Nat'l Inst. of Health
815 F.2d 985, 988 (4th Cir. 1987). Further, it argues thegoptitation treatment was n
provided by the same physician or physitsaassistant at NCFMC athe alleged missec
diagnosis. ECF No. 123-1 at 6.

Plaintiff contendsthe continuous treatment doctridees apply because sheontinued
receiving treatment at NCFMBY the same physician and for the same condition that led t
hospitalization and injury. ECF No. 133 at2@. ConsequentlyPlaintiff arguesthe statute of
limitations did not accrue until 2016, when her treatment cedseat 20. In reply, the United
States argues the court should not apply the doctrine because treatment was nosdoret
problem by the same doctor. ECF No. 141 at 14.

Under the continuous treatmetdctrine, the patient is excused from challenging t
quality of care being rendered until the confidential relationship termirtated another way
the dotrine permits a wronged patient to benefit from his physician's correctivgseffthout
the disruption of a malpractice actibn Otto, 815 F.2d at 988 Application of this doctrine is
only permitted “when the treatment at issue is for the same problem and layrtbelsctor, or

that doctor’s associates or other doctors operating under his direchbiet v. United States

® The United States also argudss doctrine is based on the “continuous tort doctrine,” wh
requires continuing acts okgligenceso that each visit with the doctisrindependently tortious
ECF No. 1231 at 16 (citing?age v. United State%29 F.2d 818 (D.C. Cir. 1984Miller v. United
States 932 F.2d 301 (4th Cir. 1991). Howevaédijller did not require continuing acts g
negligence, bubnly heldlater acts bnegligence had nothing to do with the specifailure to
diagnosé claim in that caseMiller, 932 F.2d at 305.
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932 F.2d 301, 305 (4th Cir. 1991)In such circumstances, the claim ordgcrueswhen the
continuous treatment ceasesd’ at 304.

Although Plaintiff continued to be treated at NCFMC for issues related to
hospitalization and amputatigrieere has been no showisige was seesit NCFMCfor ongoing
treatment of her Crohn’s disease in an effort to “correct the iffjuBtutter-Johnson v. United
States714 F. App’x 205 (4th Cir. 201 7continuous treatment doctrine did not applplantiff's
wrongful birth claim when Jaintiff continued to receive medical treatment related to
pregnancy from the provider who allegedly misplaced an IUD, because the meditaknt was
not to “correct her injury’)Cole v. Principj No. 1:02cv-0790, 2004 WL 878259 (M.D.N.C. Apri
4, 2004) {reatments after injury did not constitute a “physician’s correctivetsffout they were
merely efforts to help Plaintiff cope with the permanent injury. As such, #ifesés are outside
the scope of the continuous treatment doctrine.”). Even thBlaghtiff's amputations wera
result of the allegethilure to diagnosand/or treaCCrohn’s diseasdreatment at NCFMC afte
the amputations was not f@rohn’s.Otto, 815 F.2d at 988Therefore, the continuous treatme

doctrine does not apply.

CONCLUSION
For the reasons set forth abotree United Statesmotion for summary judgmeriiased on
statute of limitations (ECF Nd.23) is denied Should the United States wish to pursueisbae
further, it may be presented to the jury at trial. Jurg will be asked to determine whether t
United States has shown, by a preponderance of evidence, that Plaintifiokmewhe exercise
of due diligence should have knoyai both the existence and cause of her injury prior to Jung

2014. Evidenceof Plaintiff's condition during the period prior to June 14, 2014, may
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considered by the jury on this issue. However, Plaintiff will be unable to arguBl#natiff’s
condition entitled her to extension of the limibats period beyond the two yeperiod from
accrual. Likewise, Plaintiff may not rely on the continuous treatnaaitide to extend the accrug
date.
IT IS SO ORDERED.
s/Cameron McGowan Currie

CAMERON McGOWAN CURRIE
SENIOR UNITED STATES DISTRICT JUDGE

Columbia, South Carolina
June 29, 2018
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