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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCKHILL DIVISION

Sharon Brown, )
) C/A No. 0:17ev-02333MBS
Plaintiff, )
)
)
V. )
) OPINION AND ORDER
)
John Doe, )
)
Defendant. )
)
. INTRODUCTION

This is a negligence action brought by Sharon L. Brown (“Plaintiff’) against unknown
driver John Doe (“Defendantéarising from arautomobile acciderthat took place on October 31,
2014,in Mecklenburg County, North Carolina. (Compl. 4)3 Plaintiff alleges that whilshe
wasstopped in traffiche driver ofan unknown vehicleollidedinto the rear of Plaintiff's vehicle,
then fled the scene before an identificattould be made. (Compl. § Alaintiff sustained injuries
as a result of the accident.

At the time of the accident, Plaintiff was driving a vehicle owned by her emplogé&r. E
No. 10 T 3. On July 31, 201P|aintiff filed a negligence action against John Doe, the unknown
driver, in the Court of Common Pleas for York County, South CarodimaAugust 1, 2017,
Protectivelnsurance Company (“Protectiveilas served witla summons andomplaintthrough

the South Carolina Department of Motor Vehscléd. at 11. Protective is the putative uninsured

1 S.C. Code Ann § 38-5-70, provides that “every insurer shall . . . appoint in writing the director
and his successors in office to be its true and lawful attorney upon whom all BgeEdpm any
action or proceeding against it must be served and intiting shall agree that any lawful
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motorist carrier for Plaintiff's employer’s insurance compa®n August 30, 2017, Protective
filed a Notice of Removal in this courased on diversity jurisdiction 28 U.S.C § 13BZF No

1. Protective assertl it is the real party in interests the insurer, and that it is a corporation
organized and existing pursuant to the laws of Indiahat2. Protective further contended that
John Doe is, upon information and belief, a citizen of North Carolina. ECF No. 1 7 7.

Rathe than filing a motion to remandPlaintiff filed a reply to the court’s standard order
concerning removal on September 7, 2017. ECF No. 10. Plaintiff contends that in South Carolina
insurance companies cannot be named or mentionetharefore Protective improperly filea
Notice of Removat.ECF No. 10  3Plaintiff denied that Protective is aatgaty in interestld.
1 7. Further, Plaintiff alleged that (Jphn Doas most likelya citizen ofSouth Carolingbecause
the ramp on which the accident took place is used by South Carolina drivers to retaathto S
Carolina fromout of state; and (2) the accident occurred on a ramp which South Carolina drivers
use when returning to South Carolihad § 3 To support thesstatemerg, Plaintiff argued that
the timing of the accident coincides with the time drivers generally return homenooknin
South Carolinald.

On September 29, 201Plaintiff's personal motorist insureiGEICO conserd to

removal® ECF No. 16. GEICO claimed thiavthProtective and GEICO are real parties in interest

process against it which is served upon this attorney is of the same legal forceditydasgaif
served upon the insurer and that the authority continues in force so long as any lebditysr
outstanding in thet&te.”

2 Plaintiff's counseldid not cite case law or authority for this proposition.

3 After Protective filed its notice of removal, Protective became aware of GEi@@lkement

in the state action. ECF No. 12 at 11. On or about September 18, 20tEctie contacted
GEICO to discuss the filed notice of removdl.Protective informed the court that GEICO has
consented and will timely file its consent to removelat 12.
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in this litigation? Id. 1 3. Further,GEICOclaimedthatJohn Doe should be treated as a citizen of
the State of North Carolina for purposes of determining divgtsigdiction because the accident
occurred in North Carolindd. On October 31, 2017, the court sua sponte held a heanegpive
these issues as to firsthether Protective and GEICO can act as real parties in interest in lieu of
the tortfeasor, ansecond, whether John Doe should be considered a North Carolina resident.
Il LEGAL STANDARDS

Federal courts are courts of limited jurisdictié&uokkonen v. Guardian Life Ins. Co. of
America, 511 U.S. 375, 377 (1994). A defendant is permitted to removeea@éederal court if
the court would have had original jurisdiction over the matter. 28 U.S.C. § 1441(a). A federal
court has “original jurisdiction of all civil actions where the matter in coetr®wexceesithe sum
or the value of $75,000 and is between citizens of different states.” 28 U.S.C. § 1332(a). In cases
in which the district court’s jurisdiction is based on diversity of citizenship,btlimelen of
establishing federal jurisdiction rests upon the party seeking ren@nain v. AT & T Mobility
LLC, 530 F.3d 293, 298 (4th Cir. 2008) (holding that in removing cases based on diversity
jurisdiction, the party invoking federal jurisdiction must allege same in their notreenoival and
when challenged demonstrate basis for jurisdictibhjicahey v. Columbia Organic Chemicals
Co. Inc., 29 F.3d 148, 151 (4th Cit994 (holdingthatthe burden is on the removing defendant
to establish subject matter jurisdiction)Betause courts are forums of limited jurisdictiany

doubt as to whether a case belongs in federal or state court should be resolved in fater of sta

4 Protective and GEICO argue that they are the “real parties in interest” in this litigetian

7. ECF No. 16 1 3. In support of their status as “real parties in interest,ttitm@iend GEICO
cite to Tennessee case law, which holds that an insurance carrier defending on laebaiinof
Doe, “was a real party in intetegvhen] it assumed primary and visible control of the litigation
in order to protect its interest.” ECF No. 8 { 3 (citllopnson v. Hill Bros. Trans., Inc., 262 F.
Supp. 2d 889 (E.D. Tenn. May 14, 2003)).



court.” Messex v. Quicken Loans, Inc., C/A No. 2:15cv-04773JMC, 2016 WL 3597597, at *2
(D.S.C. July 5, 2016)See also Mulcahey, 29 F.3d at 151 (holdintpat “if federal jurisdiction is
doubtful, a remand is necessary

Typically, when analyzingremoval actions based on diversity of citizenship, “[t]he
citizenship of defendants sued under fictitious names shall be disregarded. 28 W43.0b¥(1);
seealso Pricev. Allstate Ins. Co., C/A No. 1:14cv-04081JIMC, 2015 WL 4389335, at *3 (D.S.C.
July 15, 2015) (finding that “[t]he citizenship of Does, who have yet to be identified, cannot be
taken into consideration when determining whether removal pegypWhittemorev. County Inn
& Quites by Carlson, Inc., C/A No. 5:14cv-01980JMC, 2014 WL 7446204, at *2 (D.S.C. Dec.

30, 2014)Addison v. Travelers Indem. Co. of America, C/A No. 1:09cv-03086MBS, 2010 WL
3258585, at *1 (D.S.C. Aug. 10, 2010) (disregarding citizenship of defendant John Doe by
referring to the commentary of 28 U.S.C. § 1441(a), “[tlhis commentary speyifstates that
when defendants are given fictitious names, such as “Johyi ey are fictitiously named
defendanty.

However the Fourth Circuidetermined irfdigh v. Doe, 596 F.2d 1169, 1171 (4th Cir.
1979), thatcourtsmay consider facts that would support an inference regarding the unknown
defendant’s citizenship. Thoarties must offer “some affirmative evidence pointmgards [John
Doe€s] citizenship, not conclusive evidence by any means, but sufficient to support a finding in
the absence of any contradictory prodél” In Sigh, for example, thallegedJohn Doe’s car had
a Virginia license plate and the Fourth Circuit found this was sufficient evidersugppmrt a
finding that John Doe was a citizen of Virginid. Additionally, the Fourth Circuit noted Bigh
that “even when no evidence is offerttk circumstances made it more probable than not that the

unknown driver . . . was a citizen of Virginidd. For this proposition, the Fourth Circwas



persuaded byohnson v. General Motors, 242 F. Supp. 778 (E.D. Va. June 8, 19@5yyhichthe
district courtfound that, “[s]ince the accident giving rise to this cause of action took place
[Norfolk, Virginia], it is more probable than not that the unknown driver . . . was a citizen of
Virginia.” Sigh, 596 F.2d at 1171.
II. DISCUSSION
A. Diversity Jurisdiction —John Doe’s citizenship

The first question is whether the court has diversity jurisdiclibie. removing partyas
the burden of proof to establish diversity of citizenshiplcahey v. Columbia Organic Chemicals
Co. Inc., 29 F.3d 148, 151 (4th Cir. 1994protective and GEICO claim that John Doe is a citizen
of North Carolina, because the accident occurred in North Carolina. The court agrees.

Although,Plaintiff hasset forth facts regarding John Doe'’s citizenstiip,couriconcludes
that Plainiff has failed to allege facts that would support an inference regarding ditigefitie
fact that some South Carolina residents commute to North Carolina flodaes not provide the
court with “sufficient support” taletermine John Doe’s citizenshipVhile thefactsneed not be
“conclusive” the factual allegation must point towards “some affirmatiieece” regarding John
Doe’s citizenshipSigh, 596 F.2d at 1171 (reasoning “[h]ad the defendant offered testimany th
four persons in the area had recently robbed a bank and made their getaway in a stolen white
Cadillac, or testimony from the local Hertz or Avis agency that such vehiclededrented to
four men from Washington, the situation would be difféderRlaintiff’'s speculationalone is
insufficientto support an inference that John Doe is a South Carolina citizen. Accordingly, the

court determines that complete diversity exists between Plaintiff and John Doe.



B. RemovalAuthority

The next question is whethBrotective andGEICO, asnon{arty insurance companies
canremovethis case to federal courtt is wellestablishedhat nonpartiescannot remova state
action to federal courtee Hickman v. Hinson, C/A No. 2:12cv-0310DCN, 2013 WL 375230,
at*2 (D.S.C. Jan. 31, 2013)\onethelessrotective and GEICa@llegethat pursuant t&.C. Code
Ann. 8 38-77-160, Protective has a right to appear on behalf of John Doe and ttinesrigds to
remove this state action to federauct. ECF No. 8 1 6-7.

S.C. Code Ann. 8§ 387-160 provides that[t]he insurer has the right to appear and defend
in the name of the underinsured [or uninsured] in any action which may affect its lialalibaa
thirty days after service ofpcesson it in which to appedrHowever, Section 387-160has been
interpretedto beinapplicable in the removal contex@e Hickman, 2013 WL 375230, at *2;
Szelove-Farmer v. Johnson, C/A No. 1:13cv-03041JMC, 2014 WL 4056267, at *2 (D.S.C.
Aug. 13, 2014).

The court is persuaded by the reasoninliickman andSzelove-Farmer.®> The court in
Szelove-Farmer v. Johnson, C/A No. 1:13cv-03041JMC, 2014 WL 4056267, at *2 (D.S.C.
Aug. 13, 2014)addressedhe relationship between S.C. Code Ann. §/38160,real parties in
interest,and removal. In Szelove-Farmer, the plaintiff filed a personal injury claim against
defendant after being struck by defendant’s vehidlat *1. Theplaintiff served the underinsured
motorist carrierCincinnati Insurance Company (“Cincinnatiiyho thenassumed control of the

defense pursuant to S.C. Code Ann. 8/38160.Szelove-Farmer, 2014 WL 4056267, at *3.

5> At the hearing, the court queri®dotective’s legal counsel about the application of the
Szelove-Farmer case, but counsdid not distinguistihe case or supplement the record.
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Cincinnati therfiled a rotice ofremoval.ld. Cincinnaticontended that it was the &leparty n
interest” and that the named defendant was “merely a nominal deferidant.”

The Szelove-Farmer court concludedthat “S.C. Code Ann. § 377-160 does not
contemplate allowing a nonparty to remove, but even assuming arguendo it did, resnoval i
governed by federal law, not state land’ (citing toHickman v. Hinson, C/A No. 2:12cv-0310-
DCN, 2013 WL 375230, at *2 (D.S.C. Jan. 31, 2013}hus, theSzelove-Farmer court heldthat
S.C. Code Ann. 8§ 377-160is inapplicable in the removal coxteeven if the nosparty insurance
company claims it ia real party in intereskd. at *3 (citing 16 Georgene Vairo, Moore’s Federal
Practce § 107.11 (Matthew Bender 23897) (“A nonparty, even one that claims to be a real party
in interest, may notamove or participate in the removal of a case].Be also Beeson v. South
Carolina, C/A No. 2:161164-RMG-BM, 2016 WL 4394506, at *4, Report and Recommendation
adopted by, C/A No. 2:16cv-1164RMG, 2016 WL 4370032 (D.S.C. Aug. 12, 2016) (citing
Anderson v. Khanna, 827 F. Supp. 2d 970, 974 (S.D. lowa 2011) (finding that “[a}panty to a
state court proceeding has no right to remove that proceeding to federal .coJtthis is true
even if the nofparty has an interest or stake in the pemting)); In re Notice of Removal by
William Einhom, 481 F. Supp. 2d 345, 348 (D.N.J. 2007) (finding that “[t]o interpret ‘defendant’
to include norparties would produce an absurd result and would contravene more than 65 years
of jurisprudence that has only allowed removal by defendamtaitas asserted by a plaintiff

The court concludehateven if the court has diversity jurisdictidProtective and GEICO
lack authority to remove this case to federal court.

IV. CONCLUSION

Based on the foregoing, this court hereby ortieasthis case is REMANDED to the Court



of Common Pleas, York County, South Carolina.
It is so ORDERED.
s/ Margaret B. Seymour

Margaret B. Seymour
Senior United States District Judge

Dated:January 8, 2018



