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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION

Pearl Insurance Group, LLC,
Civil Action No.: 0:18ev-02353JMC

Plaintiff,
V. ORDER AND OPINION

David J. Baker and IGO Insurance
Agency, Inc,

Defendant.

~— N N N N

)

This matter is before the court on Pldin®earl Insurance Group, LLC'€PIaintiff”)
Motion for Temporary Restraining Order, for Preliminary Injunction, for Civit&® of Devices,
and for Expedited Discovery. (ECF No. 6.) An emergency hearing was held rggalaiintiff's
Motion on August 27, 2018ECF No. 7.)After careful consideration of Plaintiff's Motion, along
with the declarationsral exhibits attached thereto, the cdBRANT Sthe Motion for Temporary
Restraining OrdeandHOL DS IN ABEY ANCE the remaining requests

I. FACTUAL AND PROCEDURAL BACKGROUND

This is an actio to protect confidential traeecret information and to enforec®mn-
solicitation and noisclosure provisions in an Employment Agreemgtiie Agreement”)
between Plaintiff and Defendants David J. Baker and IGO Insurance Adeac{i-CF No. 1.)
Plaintiff is a privately held insurance company that provides national ingu@werages to
businesses, individuals, associations, and unions. (ECF {llocat62.) Defendant Baker was
employed by Plaintiff as a Regional Director fram or about August 22, 201dntil March 30,
2018.(ECF No. 61 at 2, 4.) On July 26, 2011 connection with the start of his employment with

Plaintiff, Defendant Baker signed thheggreement(ECF No. 11 at 4; ECF No6-3 at 2.) The
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Agreement containgstrictive covenants that applied during Defendant Baker’'s employnitént w
Plaintiff and for wo years following his separation of employmé&oin Plaintiff. (ECF No. 11
at 223.) Section 3 of the Agreement provides, in relevant part, as follows:

[T]he Employee has agreed to devote his/her full time, energy, and efforts to
[Plaintiff]’s business, except witfPlaintiff]’s written approval, and to refrain,
during the term of his/her employment and for a period of two years after the
termination of that employment, either directly or indirectly, from:

(b) contacting any client dPlaintiff] for the purpose of soliciting, for
anyone other tharjPlaintiff], the type of business in which
[Plaintiff] is engaged; and for which the Employee was employed,

(© accepting, for anyone other thaintiff], the type of business for
which the Employee was employed and in whjetaintiff] is
engaged from anyPlaintiff] client which the Employee has
solicited or to whoniPlaintiff] has provided insurance during the
term of this Agreement; and

(d) disclosing, except as directed [Blaintiff], any confidential data,
process or procedure utilized H{ilaintiff] in developing and
maintaining its business, including (but not limited to) the names
and addresses of any client, agent or broker; the needs of any client
with respect to the type of business in wHiekaintiff] is engaged,
marketing goals and practices; and product, policy or service costs
and analyses.

(ECF No. 11 at 23.)

As set forth in Plaintiff Declarations, on the morning of March 27, 2018, Defendant Baker
phoned his supervisor and told him that was giving tweweeks’ notice of his resignation of
employment, to & effective on April 10, 2018. (ECF No-¥at 4.)Defendant Baker toldhis
supervisor that he was planning on taking at least a couple of smaffhtio figure out what he

wanted to do next, but that he did not hawg othemplans for immediate employment. (ECF No.

6-4 at 2.) Defendant Baker followed up his telephone notice with an email, regbatstgtement,



“I am not going back to work rigt@way.l am taking some personal time offECF No. 64 at 3,
10.)

Three daydater, on Friday, March 30, 201Befendant Baker emailed one of Plaintiff's
customers, making negative statements about the company and informing the ctisibrner
would be moving to Defendant IGO Insurance Agency, Inc. in less than two weeksstbeli
phone number would not be changing, and that he would “continue to take care of you and your
business.” Id. at 13.) The customer copied his resmong Defendant Baker's emaand to
Plaintiff's underwriter, who had previously been working with the customer and Defendant Baker
on the renewal of the customer’s automobile coverage with Plaifiiff.at 3.) Baker was
immediately terminated on March 3M18, after his supervisor and Plaintiff’'s upper management
found out about the email. (ECF No36at 4; ECF No. €l at 4.)Defendant Baker's access to
Plaintiff's email and communication systemvasimmediately discontinued, and the company’s
human resources executive demanded that Defendant Baker immediately retummpaihyo
property. (ECF No. 6-3 at 26; ECF No. 6-4 at 4.)

Shortly after Defendant Baker’'s termination, Plaintiff began to receiformation that
Defendant Baker was soliciinhis former customers to move their insurance business to
Defendant IGO. (ECF No-8 at 4.)Defendat Baker’'s former supervisasubmitted a declaration
in which he recounted the emails and other evidence he collected regardingoessmatac
from Deendant Baker's formetlients.(ld.)

On April 25, 2018, Plaintiff’'s human resources executive sent a certified lettefeandant
Baker at his home address reminding him of his obligations undégtleement withPlaintiff,
specifically the nofdisclosure provision anche nonsolicitation provision(ECF No. 63 at 29

30.) Defendat Baker never responded to thedter. On June 22, 2018, another employee of



Plaintiff was going through Defendant Baker’s old emails looking for an email adufreag of
Deferdant Baker’s formerustomers. (ECF No. 6-4 at 46-47; ECF N& &t 23.) The employee
discovered that Defendant Baker had emailed confidential addgecret information from his
work email account to his persalnremail accounshortly before his separation from the company,
including emails approximately five or dwours after Defendant Baker gave his-weeks’ notice
of resignation on March 27, 2018. (ECF Neb @t 23.) The attachments to Defendant Baker’s
emails containedhighly confidential and sensitive information about Defendant Baker's
customers, includingis entire book of renewal businegkl. at 4.)On July 27, 2018, Plaintiff's
counsel sent cease and desist letters to Defendants Baker and IGO by emadexiiied mail.
(ECF No. 66 at 23; ECF No. 67 at 23.) No acceptable resolution was reached by the patrties.

Plaintiff filed the underlying Complainpursuant to the court’s diversity jurisdicticon
Thursday, August 23, 2018. (ECF No. The Complaintncludes the following six causes of
action:(1) violations of the federal &end Trade Secrets Act of 2018) violations of the 8uth
Carolina Trade Secrets Adt3) breach ofcontract;(4) breach of contrachccompanied by a
fraudulent act(5) toriousinterference with contracgnd (6) breach of the duty of loyal(§CF
No. 1 at 512.) On August 27, 2018, Plaifitifiled the instant Motion foiTemporaryRestraining
Order (“TRO”) (ECF No. 6)against both Defendantand the court set an emergency hnegior
that same day at 3:00 p.m. (ECF No. 7). Plaintiff notified both Defendants of the @ampl
Motion, andthe court’s hearing. Plaintiff seelse instanfTRO under counts-4. (ECF No. 6 at
1-2.)

At the hearingon August 27, 201&laintiff's consel was present and Defendant IGO’s
counsel was present, but Defendant Bakeounselwas not able to attend. During the hearing

Plaintiff stated that it was only concerned with obtaining a TRO and agreedfeto the



consideration of g@reliminary injunction and civil seizure to a later date. Moreover, the parties
agreed to engage in a discovery agreement, theebyingthe court from deciding any expedited
discovery issues. As such, the court is only addresgiegher Plaintiff is eligible for aRO.
1. STANDARD OF REVIEW

Rule 65(b)f the Federal Rules of Civil Procedure authorizes a court to iSSR®aefore
it hears the merits of a suithe decision of whether to grant or deny a TRO is in the sound
discretion of the district courSeeSinclair Refining Co. v. Midland Oil Co55 F.2d 42, 45 (4th
Cir. 1932). Moreover, the purpose of a TRO is to “maintain the status quo while a lawsuit is
pending.” Campbell All. Grp., Inc. v. ForresiNo. 5:15CV-667, 2015 WL 13718031, at *1
(E.D.N.C. Dec. 28, 2015) (citingeague of Women Voters of N.C. v. North Carglirg® F.3d
224, 236 (4th Cir. 2014)). Substantively, the standard for evaluating the issuance of a TRO is the
same as that of a preliminary injuncti®ee U.S. Dep't of Labor v. Wolf Run Mining Ctb63
F.3d 275, 281 n.1 (4th Cir. 200&ee also Virginia v. Kelly29 F.3d 145, 147 (4th Cir. 1994)
(applying the preliminary injunction standard to a request for a TRO).

In order for the court to grant a TRO, the movant must establish theifay elements:
(1) that he is likely to succeed on the merits; (2) thas hikely to suffer irreparable harm in the
absence of preliminary relief; (3) that the balance of equities tips iavus; fand (4) that a TRO
is in the public interesBee Witer v. Nat. Res. Def. Council, In&55 U.S. 7, 20 (2008). All four
elements must be satisfied in order for a court to grant a B®Real Truth About Obama, Inc.
v. Fed. Election Comm;r675 F.3d 342, 346 (4th Cir. 2009) (citivginter, 555 U.S. at 20
Pursuant to this analysis, a plaintiff méisst make a “clear showing that [he] will likely succeed
on the merits at trial.td. Second, “the movant must make a clear showing that [he] will likely

suffer irreparable harm without a TRQCassidy v. Cfis at High Carolina, LLCNo. 6:12cv-



02089-MGL, 2012 WL 13006006, at *2 (D.S.C. Aug. 2, 2012) (citations omitted). If the first two
elements are shown, “only then may the court consider whether the balanceie$ ¢égsiin the
[plaintiff's] favor.” Lanier v. Branch Bank & TrusiNo. 3:12-416-MBS-SVH, 2012 WL 667034,
at *1 (D.S.C. Feb. 28, 2012) (citigeal Truth 575 F.3d at 3447). Lastly, the court mugtay
particular regard to the public consequences of employing the extraordihaiyfa TRO.d.
[11. DISCUSSION
A. Successon the Merits
1. Trade Secret Claims
Under the South Carolina Trade Secrets Act (“SCTSA”), information is a teadet ®nly
if it:
derivesindependent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable by proper means by the public or any
other person who can obtain economic value from its disclosure or use, and is the
subject of effois that are reasonable under the cirdamses to maintain its
secrecy*
S.C. Code Ann. § 38-20(5)(a)(West 2018) The plaintiff has the burden of establishing the
existence of a trade secr8ee Lowndes Prods., Inc.Brower, 191 S.E.2d 761, 765 (S.C. 1972).

In order to establish the misappropriation of a trade secret, a plaintiff mustfipeoeements:

1 Under federal law, the term “trade secret” is defined similarly to the SCTSA andsilered:
“all forms and types of financial, business, scientific, technical, economic, or
engineering information, including patterns, plans, compilations, programedevi
formulas, designs, prototypes, methods, techniques, processes, procedures,
programs, or codes, whether tangible or intangible, and whether or how stored,
compiled, or memorialized physically, electronically, graphically,
photographically, or in writing ithe owner thexof has taken reasonable measures
to keep such information secret; ahe information derives independent economic
value, actual or potential, from not being generally known to, and not being readily
ascertainable through proper means by, another person who can obtain economic
value from the disclosure or use of the information . . . .”

18 U.S.C. § 1839(3).



(1) the existence of a trade secret; (2) communicated in confidence by the plaintiff

to the employee; (3) disclosed by the employee in breach of that confidence; (4)

acquired by the defendant with knowledge of the breach of confidence; and (5) used

by the defendant tthe detriment of the plaintiff.

Nucor Corp. v. BeJl482 F. Supp. 2d 714, 725 (D.S.C. 2007).

Plaintiff's Declarations are sufficieérto establish the aforementioned elements. First,
Plaintiff's customer lists, contact information, policy expiration/renewal dates, preamouants,
and customers’ insurance business needs are all protected as “trade secrets” aextause
information or data “derives independent economic value, actual or potential, frobeingt
generally known to, and not being readily ascertainable through proper meanstner person
who can obtain economic value from the disclosure or use of the informat®rJS.C. §
1839(3) This court has previously found such information to constitute a trade sadestthe
SCTSA See Vessel Med., Inc. Elliott, No. 6:15cv-00330-MGL, 2015 WL 5437173, at *7
(D.S.C. Sept. 15, 2015)dditionally, under the SCTS&/aintiff “has taken reasonable meastres
to keep such information secret, including requiring employees to sign confidgmrakisions
in the Agreementpromulgating privacy and confidentiality provisions in its employee handbook,
passwordarotectingits computer systems and communications systems, and bringing prompt
enforcement actions to protect its rigiESCF No. 63 at 24.) As such, Plaintiff has established
that the information at issue is a trade secret.

Plaintiff alleges that Defendant Bakemailed his book of business and other sensitive
documents from his company email account to his private email account on March 27, 2018, some
four or five hours after he provided his tm@eks’ notice of his resignation. (ECF No-56at 3.)
Further, Defendant Bakehas refused to return all company property following at least three

requests by Plaintifand its attorney. (ECF N@&-1 at 56.) As such, Defendant Baker had

knowledge of the existence and substance of Plaintiff's trade secrets. NBC65 at 3.)



Moreover, Defendant Baker breached the confidence of Plaintiff by sending fPéaingide
secrets to his personal email and is possibly using that information to the detfréaintiff.
(ECF No.6-5.) Accordingly, Plaintiff has demonstratedilkelihood of success on the merits on
its trade secrets claims.
2. Breach of Contract Claims

Under South Carolina lad,“[r]estrictive covenants not to compete are generally
disfavored and will be strictly construed against the emplofgarital Unif. Serv., Inc. v. Dudlegy
301 S.E.2d 142, 14(5.C.1983). In order for a noncompetition agreement to bereséble, a
claimant must showhe following about the agreement: (1) that it is necessary for the protection
of the legitimate interests of the employer; (2) that it is reasonably limited in itatiopewith
respect to time and place; (3) that it is not unduly harsh and oppressivaihinguthe legitimate
efforts of the employee to earn a livelihood; (4) that it is reasonable fr@standpoint of sound
public policy; and (5) it is supported by valuable consideralibat 143-44 A time restraint upon
competitiondoes noby itselfmake an agreement unreasonaéhel three years will not invalidate
a restrictive covenant not to compelige. Moreover, “[p]rohibitions against contacting existing
customers can be a valid substitute for a geographic limitation” upon an empldgtev.
Colonial Life & Accident Ins. Cp420 S.E.2d 217, 222 (S.C. Ct. App. 1992).

In the instant caseahere is not a question about whether the Agreement is supported by

valuable consideratiombecause Defendant Baker signed it upon the commenteohéenis

2 Generally, the court applies South Carolina law when a contract dispute is broughanptws

the court’s diversity jurisdiction. SdgpiscopalChurch in S.C. v. Church Ins. Co. of \M@93 F.

Supp. 2d 581, 586 (D.S.C. 2014) (“Because this action falls under the diversity jurisdictiod grante
to the federal courts by 28 U.S.C. § 1332, the [c]ourt looks to the law of South Carolina to
determine thatandards by which to evaluate the contract.” (ciing R.R. Co. v. Tompkin304

U.S. 64 (1938))).



employment with Plaintiff and was compensated ye@i(yF No. 11 at 45). SeeReidman Corp.
v. Jarosh 345 S.E.2d 732, 7334 (S.C. Ct. App. 1986) (holding that there wealuable
consideration in an agreement to not compétext, the norsolicitation provision appears to be
necessary for the protection Bfaintiff's legitimate business interediecause it ispecifcally
aimed at protectinglaintiff's existing customearthat Defendant Baker worked with ¢y his
employment withPlaintiff. This court has previously upheld such +smficitation provisions as
enforceable See Vessel Med., Inc. Elliott, 2015 WL 5437173, at *6 (holding that a Ron
solicitation provision was not facially unenforceableer South CarolinaWw). With respect to
the time limit, although South Carolina courts have never adogigdtd-ine test for duratiora
two-year nomsdicitation provision is well within the time limits previously approved by the
courts.SeeDudley, 301 S.E.2d at 143 hird, the Agreement does not appear to be unduly harsh
or oppressive and would not unreasonably interfere with Defendant Balkelity to earn a
livelihood because Defendant Baker has “ample opportunity to work within his indugagsel
Med., Inc, 2015 WL 543173 at *6. Defendant Baker is free s®eek gainful employment in his
chosen field, but may not use confidial information ofPlaintiff or slicit business from his
formercustomersSee Milliken & Co. v. Morin731 S.E.2d 288, 2996 (S.C.2012) (holding that
an agreement struck the “appropriate balance” between an employer's valuabdst im
confidential information and allowing an employee to seek gainful employmeasly, the
validity of Plaintiff's confidentiality and nosolicitation provisions with Defendant Baker are
supported by public policy because they protect Plaintiff’s legitimate intenasésle secretsna
client relationshipsVessel Med., Inc.2015 WL 543173, at *6 Accordingly, Plaintiff can
establish a likelihood of success on the merits in its claim to enforce theohatation and

confidentiality provisions of thAgreement with Defendant Baker.



Plaintiff must also show the existenceaaontract, breach of the contract, and damages as
a result of the breacBee Consignment Sales, LLC v. Tucker Oi| @@b S.E.2d 73, 76 (S.Ct.
App. 2010) (citingruller v. E. Fire & Cas. Ins. Cpl124 S.E.2d 602, 610 (S.C. 196Based on
the evidence presented, Plaintiff has shown a likelihood of success on the menitit &hal
Defendant Baker entered into a binding contract, which was supported by sufftcisitteration,
when Defendant Bakdyegan his employment with PlaintifECF No. 11 at 45.) Based upon
evidence in the record, Defendant Baker violated the terms of the Agrebmenntacting
Plaintiff's clients and competing against Plaintiff. (ECF Nd. 4t 2.) Moreover, Defendant Bar
has breached Plaintiff's confidentiality policiesder the Agreement and Communication System
Policy Acknowledgement Form. (ECF No36at 14, 20, 22 In regard to damages and detailed
below, Plaintiff has alleged that it suffered actual damages in commissigrueesad that its
insurance carriers have suffered losses in total premium re@&Cie.No. 64 at 5.)Therefore,
success on the merits of the breach of contract claim is likely.
B. Irreparable Harm in the Absence of Preliminary Relief

Generdly, “the possibility of permanent loss of customers to a competitor or thefoss
goodwill” may indicate the existence of irreparable haMulti-Channel TV Cable Co. v.
Charlottesville Quality Cable Operating CA®2 F.3d 546, 552 (4th Cir. 1994citing Merrill
Lynch, Pierce, Fenner & Smith Bradley, 756 F.2d 1048, 1055 (4th Cir. 1985)dditionally,
irreparable harm can be established by the loss of market share or price erdasienphehich
can be compensated through money damages &eeeZMan Fishing Prods., Inc. v. Renosky
790 F. Supp. 2d 418, 4333 (D.S.C. 2011). “The loss of a trade secret is irreparable harm, and the
threatened disclosure of a trade secret supports the imposition of injungef:& Macor Corp.

v. Bell No. 2:6-CV-02972-BCN, 2008 WL 9894350, at20 (D.S.C. Mar. 14, 2008(citing N.

10



Atl. Instruments, Inc. v. Habef88 F.3d 38, 49 (2d Cir. 199FHMC Corp. v. Varco Int’l, Inc.
677 F.2d 500, 504-05 (5th Cir. 1982)).

Pursuant to the instant MotioR/Jaintiff alleges that it has already suffered substantial
losses in renewal premiurfrem Defendant Baker’s old accouriecauseheyhave left Plaintiff
sinceDefendant Baker'sleparture from the company on March 30, 2QEECF No. 61 at 12.)
More specifically, Rintiff argues that its insurance carriers have lost $295,834.00 in total
premium revenues and that it has personally lost $45,241.27 in commission revenue. (ECF No. 6
4 at 5.) While Plaintiff cannot yet show whether some of its customers have rheirdolsiness
to Defendants, Plaintiff has shown that it has lost approximatétyy-five percentof those
policies which Defendant Baker previously managed for Plaintiff. Eurther, Plaintiff maintains
that after Defendant Baker was fired, many customers were preparing to leavengsdasd
mentioned Defendants by namkl. @t 4.) These facts are sufficient to show that Plaintiff's loss
of customers, possibly at the hands of Defendant Baker, constitutes an irrepgtakleSee
Multi-Channel TV Chle Co, 22 F.3d at 552.

C. Balance of the Equities and the Public I nterest

The ourt finds that the balance of tequitiesfactor sufficientlyfavors Plaintiff in this
case.As noted above, Plaintiff is not seeking to prevent Defendant Baker from wakaigin
the insurance industry or even in the automotive aftermarket segment; theyrayéo prohibit
Defendant Baker from usirlantiff's confidential and tradesecré information or solicing his
formercustomes in the course of such work. Any hardship to Defendant Baker from the issuance
of a TRO or preliminary injunction should be modest in comparisotine hardship Plaintiff is
likely to suffer if itsMotion isdenied.See Vessel Med., InR015 WL 5437173, at *10O.he ourt

also finds that the public interest factor supports $seance of a TRO in this case. The relief

11



requested by Plaintiff is consistent with the public interests of enforcirdjo@itractspreventing
unfair competition, andprotecting confidential, tradeecret information from improper
misappropriationld. There is not an adverse impact upon the public interesinénabe caused
by the issuance of the requested injunctive relief.

For al of the foregoing reasons, theurt hereby enters the following TRO: @gfendant
Baker is herebgnjoined from contacting or soliciting any former customer (or employgent,
or representative of a former customer) of Plaintiff, directly or indiettlany manner or in any
form, including by telephone, email, text message, instant message, writtdectvonéc
correspondence, or in ®n; (2) Deferdant Baker is ordered to return the mobile phone,
belonging to Plaintiffpursuant to the signed Mobile Phone Pql{® Defendants Baker and IGO
are hereby enjoined from disclosing, using, propagating, or disseminating any rufffRlai
confidential and trade secret information, including customer names, corftacbation, and
policy information such as expiration or renewal dates, coverages, and preranung)
Defendants Baker and IGO are hereby ordered to preserve and maintamdaalldocuments,
evidence, or other items, including electronically stored informatiohjshmalevant to any aim
or defense in this action or that may be reasonably calculated to leadisztwed; of admissible
evidence.

V. CONCLUSION

After a thorough review of Plaintiffs Motion (ECF No. 6), and the accompanying
declarations and exhibits attached thereto, tet€SRANTS Plaintiff's Motion for Temporary
Restraining Ordeft(ECF No. 6.)Pursuant to Rule 65(b) of the Federal Rules of Civil Procedure,

this TRO will expire orBeptember 11, 2018 at 9:00 pArhearing on Plaintiff's Motioafor Civil

Seizure of Devices, Preliminary Injunction, and Expedited Discovery (EGF6Nwill be

12



scheduled for Monday, September 10, 2018, at 12130, and notice will be made pursuant to
the Court's ECF system. Defendants have until Tuesday, September 4, 2018, to respond to
Plaintiff's Motions, and Plaintiff has until Saturday, September 8, 2018, to reply to Defendants
response. If no attorneys have filed notices of appearance for Defendants fire date of such
notice, Plaintiff's counsel must notify Defendants of the hearing through apisopreans and
must file corresponding certificates of service.

The courtHOLDS IN ABEYANCE Plaintiff s Motions for Civil Seizure of Devices,
Preliminary Injunction, and Expedited Discovery. (ECF No. 6.)

IT 1SSO ORDERED.

United States District Judge

August 29, 2018
Columbia, South Carolina
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