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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

Symantha C. Douglas, ) C/A No. 1:09-1349-CMC-SVH

Plaintiff,

V. ORDER

N N N N

Michael J. Astrue, )
Commissioner of Social Security Administration, )

)
Defendant. )

)

Through this action, Plaintiff seeks judiciaview of the final decision of the Commissione
of Social Security denying Plaintiff's claim for gdbility Insurance BenefitSDIB”). Plaintiff
appealed pursuant to 42 U.S.C. 88 405(g)1888(c)(3). The matter is currently before the cour
for review of the Report and Recommendation (“Report”) of Magistrate Judge Shiva V. Ho(
made in accordance with 28 U.S.C. 8§ 636(}§§)Land Local Rules 73.02(B)(2)(a) and 83.VII.02
et seg., D.S.C.. and filed on July 27, 2010. For the reasons set forth below, the court adofg
Report in part and remands the case to thrar@igsioner for the limited purpose of determining,
Step Five, whether there are specific jobsignificant numbers in the national economy ths
Plaintiff can perform.

. STANDARD OF REVIEW

The Magistrate Judge makes only a recommeowl&tithis court. The recommendation hg

no presumptive weight, and the responsibility to meakeal determination remains with the court.

Mathewsv. Weber, 423 U.S. 261 (1976). The court is charged with makadegavo determination
of those portions of the Reportwdich specific objection is madand the court may accept, reject
or modify, in whole or in part, the recommendatof the Magistrate Judge, or recommit the matt

to her with instructions. 28 U.S.C. 8§ 636(b)(1).
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The role of the federal judiciary in the administrative scheme established by the S

Security Act is a limited one. Section 205(g) o #ct provides, “[t]he findings of the Secretary

as to any fact, if supported by substantial evidesicall be conclusive . ...” 42 U.S.C. § 405(Q).

“Substantial evidence has been defined innumetabés as more than a scintilla, but less than
preponderance.Thomasv. Celebrezze, 331 F.2d 541, 543 (4th Cir. 19640his standard precludes
ade novo review of the factual circumstances thabbstitutes the court’s findings for those of th
Commissioner. Vitek v. Finch, 438 F.2d 1157 (4th Cir. 1971). The court must uphold t
Commissioner’s decision as long as sugpported by substantial eviden@&al ock v. Richardson,

483 F.2d 773, 775 (4th Cir. 1972). “From this it does not follow, however, that the findings g
administrative agency are to be mechanically accepted. The statutorily granted right of r
contemplates more than an uncritical rubber stamping of the administrative a€tamk.v. Cohen,

413 F.2d 278, 279 (4th Cir. 1969). “[T]he coumsist not abdicate their responsibility to givg

careful scrutiny to the whole record tssare that there is a sound foundation for the

[Commissioner’s] findings, and that his conclusion is rationslltek, 438 F.2d at 1157-58.
. REPORT

On July 27, 2010, the Magistrate Judge issued a detailed Report which recommendy
the court affirm the Commissioner’s denial of benefits. The Report concluded that subst
evidence supports the ALJ’s finding, at Step Fiheat there are jobs within Plaintiffs RFC tha
exist in significant numbers in the national and South Carolina economies; and that thd
appropriately assessed and evaluated the opiniBlawitiff's psychiatrist, Dr. Milagros Valentin.
Dkt. No. 23 (Report) at 15, 23. In particulaitfiwregard to the Step Five conclusion, the Repd

rejects Plaintiff's arguments that there were flaws in the hypothetical presented to the vocs
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expert (“VE”). The Report concludes that, in vieg/ithe record as a whole, “the ALJ’'s omission
of work with an [specific vocational preparatiasf]2 in his RFC finding was a drafting error and
is no cause for remand/ld. at 18;see alsoid. at 16-20 (containing a detailed explanation of this
conclusion).
[ll. OBJECTION & REPLY

On August 13, 2010, Plaintiff filed objectionswiich she argues that the ALJ (1) failed to
properly establish whether there are specificjobgynificant numbers in the national economy that
Plaintiff can perform in light of her impairmengspecifically, because the ALJ took VE testimony
that Plaintiff could perform jobs with a specifvocational preparation (“SVP”) restriction of 2
despite the ALJ’s finding that Plaintiff was “limitéol unskilled work with a SVP of 17); (2) failed
to include the restriction to low-stress work in the hypothetical presented to the VE; and (3) did not
properly evaluate the medical opinions of Walentin, Plaintiff's former psychiatrist.

On August 19, 2010, the Commissioner filed aydpief countering Riintiff's objections.
The short brief notes that Plaintiff's objectionsssart some of her previous arguments before the
Magistrate Judge, then makes the erroneous suggestion that, because the Magistrate Judge h:
already considered Plaintiff's arguments, the undersigned may not reconsider those arguments
because doing so would constitute “reweigh[ing]¢twidence.” Dkt. No. 26 at 1. As noted above,
while this court must uphold a decision by tBommissioner that is supported by substantial
evidence, this court revieve® novo any portion of the Report to which either party specifically

objects.



V. DISCUSSION
Low-Stress Work Restriction and Treating Physician’s Opinions. The court has made
a de novo review of the Report and underlying recaslto the inclusion of the low-stress wor
restriction in the VE hypothetical and the treatnwdithe medical opinions @r. Valentin. Having
done so, the undersigned agrees with the reasoning of the Report to the extent it concludes th
actions of the ALJ do not constitute reversible lerrbhe court, therefore, adopts the Report as
those issues.

Step Five Analysis.The court has also maddenovo review of the Report and underlying

at thes

record regarding the designation of Plaintiff's RFC and whether jobs exist in significant numbers

in the national economy that she can perfoiithe undersigned concludes that the ALJ’s analysi

at Step Five is confusing andist supported by substantial evidence. Therefore, the court decl
to adopt the reasoning and recommendation of the Report as to this issue.
The ALJ's RFC assessment states that Plaicaiff perform the “full range of work at all

exertional levels but with the following nonexertional limitations: limitedrtskilled work with a

SVP of 1, in a low stress environment, and with public contact.” Tr. 21 (emphasis added].

However, when the ALJ asked the vocational exp&tE(} to testify to the types of jobs Plaintiff
could perform and their existence in the local econdhe ALJ asked the VE to assume that he w
asking about “routine, repetitive singleep tasks as in unskilled workhat is work with an SVP

of 1or 2.” Tr. 316 (emphasis added). The VE testitieat Plaintiff was qualified for at least threq
positions, including sorter, assembler, and handgrgukckager — all of wbh have an SVP of 2.

The ALJ listed these three SVP 2 occupationd #heir availability in the South Carolina ang

national economies in his decision, but did not list any SVP 1 occupations. Tr. 27.
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Plaintiff argues that the discrepancy betwt#enstated RFC, which restricts her to wor|
with an SVP of 1, and the hypothetical posed &\tk, which implied thalPlaintiff is capable of
performing jobs with an SVP dfor 2, is reversible errérThe Commissioner concedes that the
is an inconsistency between the RFC assedsandrthe VE hypothetical (and, correspondingly, t
ALJ’s list of occupations that Plaintiff can penfioy, but argues that the RFC finding contains a mg

scrivener’s error. The Commissioner contends that the ALJ intended to find that Plaintiff d

perform unskilled workwith an SVP of lor 2. The Magistrate Judge agrees with the

Commissioner, concluding that after “reviewing teeord as a whole, the court finds the ALY’
omission of work with an SVP of 2 in his RRinding was a drafting error and is no cause f¢
remand.” Report at 19.

The court has not been presented with convincing legal authority that would supg

conclusion that this inconsistency should be categdras a mere scrivener’s error. In nearly 4

of the Social Security casesvirich a court has concluded tlzat ALJ made a mere typographicdl

or scrivener’s error, the ALJ’s intent was more appargsg, e.g., Poppav. Astrue, 569 F.3d 1167,
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1172 n.5 (10th Cir. 2009) (noting theaimisstatement regarding the claimant’s medical record had

been stated correctly earlier in the decision and, in any event, was not outcome-determin

Lawson v. Apfel, 1999 U.S. App. LEXIS 25631 at *7 & n.1 (10th Cir. Oct. 14, 1999) (finding

scrivener’s error where the ALJ limited the claimhto “sitting” less than two hours a day when hie

! Plaintiff additionally argues that the ALired by failing to comply with Social Security
Ruling 00-4p, which requires the ALJ to identifyyestigate, and obtain a “reasonable explanati
for any conflicts between occupational evidence . . . and information in the Dictionar

Occupational Titles (DOT).” SSR 00-4p. Howevesiitiff has not indicated that a conflict exist$

between the VE'’s testimony and the DOT. Rattier conflict is between the VE's testimony a
elicited by the ALJ’s hypothetical and Plaintiff's R€ set forth in the ALJ’s decision. Thereforg
the court concludes that Plaintiff's SSR 00-4p argument lacks merit.
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clearly intended to limit claim@’s time spent “standing”)Butterick v. Astrue, 2010 U.S. Dist.
LEXIS 62918 at *17-20 (W.D. Okla. May 7, 2010e&tribing “obvious typographical errors” in

the ALJ’s decision)Cf. Lopez. v. Astrue, 2010 U.S. App. LEXIS 6453 &8 n.1 (10th Cir. Mar. 29,

2010) (concluding that the ALJ “likely” made ypbgraphical error but remanding the case to the

Commissioner on other grounds) (“We note tH#tocagh the ALJ specifically stated that [the

claimant] retained the RFC to perform ‘sedentaoyk,’ this limitation is likely ‘a typographical

error, . . . because the lifting, standing, and walking limitations the ALJ articulated are cons

stent

with light work, not sedentary work, arzecause the ALJ propounded a hypothetical to the

vocational expert that defined Ms. Lopez’s RFC as ‘light work.”).

In Moore v. Astrue, 06-3514-HFF, 2008 WL 216605 (D.S.C. Jan. 24, 2008), cited in the

Report, the ALJ listed depression as a “seveggairment” in the facts section of the decision

However, in the remainder of the decision, the ALJ analyzed the claimant’s depression as p nhon-

severe impairment “at length.” The court deterdithat it was “abundantly clear” that the ALJ’'$

classification of the claimanttéepression as a severe impairment was a scrivener’s ktrat *5.
Likewise, inDeanv. Astrue, 5:08-78, 2009 WL 2883013 (N.D. W. Va. Sept. 2, 2009), on which
Commissioner relies, the court determined an ALJ's RFC assessoheariy’ contain[ed] a

typographical or scrivener’s errordl. at *27 n.9 (emphasis addedhere, the ALJ made a finding
that the claimant “can do no more tHast-paced or assembly line workd: The court found that

this statement contained a scrivener’'s erexduse “the sentence sippnakes no sense” and
because the hypothetical to the VE specificallyestdhat the claimanbald do “no fast paced or
assembly line work.’ld. Thus, inDean, the ALJ’s question to the VE directly contradicted the te

of his finding.
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In the present case, the ALJ’s intended SVP finding is much less clear. There is little
decision to explain whether the ALJ intended toudel SVP 2 occupations in Plaintiff's RFC. Th¢
ALJ’s questioning of the VE, and his resulting hstiof SVP 2 occupations as jobs Plaintiff cal
perform, provides some evidence of his inté3ge Tr. 27, 316-17. However, it is not discernab
whether the ALJ intended to include SVP 2 in Ri#fis RFC, or whether he erred by asking th
VE about SVP 2 jobs. Unlike the RFC assessmelDeam, the sentence at issue is not inherent|
nonsensical.

The Commissioner argues that the distinction between SVP 1 and SVP 2 occupati

minimal because both are unskilled. The only diffeedmetween the two classifications is that SVIP

2 jobs take the typical worker more time to bmeogproficient. SVP 1 jobs require only a “sho
demonstration,” while SVP 2 jobs require angthbeyond a “short demonstration” and “up to ar
including 1 month” of training. Dkt. No. 16 dtl; Dkt. No. 23 (Repdy at 20. Both the
Commissioner and the Report also cite Dr. Strahl's testimony which, according to
Commissioner, “is consistent with Plaintiff'sity to perform all unskilled work, both SVP 1 and
2 jobs.” Dkt. No. 16 at 11.
Neither the ALJ's summary of Dr. Strahl's testimony, nor the testimony itself, clari
whether the ALJ intended to include SVP 2 work in Plaintiff's RFC, or whether Dr. Strahl wq
limit Plaintiff to SVP 1 or SVP 2 occupationfr. Strahl found that Plaintiff “would need work
limitations including simple repetitive, routine tasks in a non-production setting; with no exter
interaction with the public; with thneed to be given a single takkt she could work at her own
pace and with a single supervisor.” Tr. 20. In his testimony, Dr. Strahl characterized

limitations as “very strict.” Tr. 293. Itis und¢ain based on the ALJ’s decision or other aspects
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the record whether these “very strict” requirements would include SVP 2 occupations.
It is true that SVP levels correspond withrtain skill levels, with SVP 1 and 2 jobg

considered “unskilled,” SVP 3 and 4 (requiring demonstration for up to 6 months) classifig

pd as

“semi-skilled,” and SVP 5-9 (requiring demonstration for more than 6 months) considered “skilled.”

Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles,
app. B at B-1. However, the difference betwabrof the SVP designations is that jobs with
higher SVP take the typical worker more time to become proficient than jobs with a lower

SVP is defined as “the amount of lapsed tinguneed by a typical worker to learn the technique

acquire the information, and develop the facihigeded for average performance in a specifi

job-workers situation.”ld. In addition, there are significandgwer SVP1 jobs than SVP 2 jobs
Of the 3125 unskilled occupations (those with aiP®¥1 or 2), only 191 e an SVP of 1, while
2934 have an SVP of &Zeeid., app. A at A-2. The additional signations of SVPs as “unskilled,”
“semi-skilled,” or “skilled” do not eliminate the distinctions between SVPs within skill levels.
In conclusion, the court is concerned aboutale& bf clarity as to thALJ’s intent. Neither
the decision nor the record provides sufficigribrmation to determine whether the ALJ foun
Plaintiff so impaired that she would be unablevtwk in an occupation that requires more than
short demonstration of her jobttes, or whether hanintentionally omitted “or 2” from his RFC
assessment. Accordingly, the court remahdsase to the Commissioner for the limited purpo
of assessing, at Step Five and in accordariite20 C.F.R. § 404.1520, whether there are speci

jobs in significant numbers in the national economy that Plaintiff can pefform.

2 Although the court agrees with the Comnussir and the Report that it was not reversibje

error for the ALJ to omit the term “low-stress ikdfrom his hypothetical question to the VE, it ig
perhaps advisable for the ALJ to use this terminology in questioning the VE on remand.
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V. CONCLUSION

For the reasons set forth above, the court adopts the Report and Recommendatior] of the
Magistrate Judge in part and remands the case to the Commissioner for further proceedjngs to
correct the error explained above.

IT 1S SO ORDERED.

s/ Cameron McGowan Currie
CAMERON MCGOWAN CURRIE
UNITED STATES DISTRICT JUDGE

Columbia, South Carolina
September 3, 2010




