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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFSOUTH CAROLINA
AIKEN DIVISION

Margo J. Hein-Muniz, M.D., and )
Parkside Medical Consultants, LLC, )
d/b/a Magnolia Medical, ) C/A No.: 1:10-cv-986-JFA
)
Plaintiffs, )
)
VS. ) ORDER GRANTING MOTION FOR
) SUMMARY JUDGMENT

Aiken Regional Medical Centers; )
Universal Health Seiges, Inc.; Aiken )
Obstetrics & Gynecolgy Associates, )
P.A.; Carlos A. Milanes; K.D. Justyn; )
Oletha R. Minto, M.D.; James F. )
Boehner, M.D.; Robert D. Boone, M.D.; )
Jonathan H. Anderson, M.D.; Thomas )
P. Paxton, M.D.; andHS of Delaware, )
Inc.,

Defendants.

This matter comes before the cownh Defendants’ Mton for Summary
Judgment. (ECF No. 228). feedants assert, in their maoti, that they are entitled to
the damages immunity proed by the Health CareQuality Improvement Act
("HCQIA”) and summary judgment on the causdsaction asserted by Plaintiffs in this
suit. Plaintiffs oppose the motion and arguat, for a number of reasons, Defendants are
not entitled to immunity under HCQIA. For the reasons that follow, this court grants

Defendants’ Motion for Summary Judgmentldinds all other pending motions moot.
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l. Factual and Procedural History

Plaintiff Dr. Muniz is an OBGYN who forerly held privileges at Aiken Regional
Medical Centers (“the Hospital”), and Plafhtarkside Medical Gnsultants, LLC d/b/a
Magnolia Medical is her medical practice. HBtdfs filed this suitin response to a peer
review action, which resulted the loss of Dr. Muniz’s medical staff privileges. The suit
names the following as Defendants: thespital, a corporate entity that owns the
Hospital, an OBGYN practice located in Aikevarious Hospital administrators, and
various doctors who are on the medical staff at the Hospital.

Suspension by Medical Executive Board

The peer review action &tsue in this case was spurred by a still birth caused by a
placental abruption in a patiéripatient #6) of Dr. Muniz’©n February 23, 2010. On
February 25, 2010, the HospisaChief Executive Officer (“CEQ”), Chief of Staff, and
Chief of Surgery suspended Dr. Muniz’'s nudistaff privileges. On March 9, 2010,
after reviewing and discussing the medical rdand allowing DrMuniz to appear and
offer her comments, the Medical ExecetiCommittee (“MEC”) unaimously voted to
suspend Dr. Muniz’s privileges. Thoughhad already made its decision, the MEC
withheld the decision until after it receivedawexternal reviews dhe case. Once those
reviews were returned and reviewed, ®EO informed Dr. Mura that the MEC had
voted to suspend her clinical privileges dradl recommended that her clinical privileges

and medical staff membership be revoked.

! patient #6 was not a regular patient of Dr. MuniZse patient presented to the Hospital's emergency room
complaining of back pain, and Dr. Muniz was called to cover the patient though Dr. Muniz veascaditthat day.
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Hearing Panel Upholds the Decision of the MEC

On March 23, 2010, Dr. Muniz requedt a hearing to challenge the MEC'’s
recommendation that her privileges be termadatA hearing was scheduled for June 15,
2010. In the letter giving Dr. Muniz notice thfe hearing, the hospital notified Dr. Muniz
that the MEC’s decision wabased on number of reasopnacluding inappropriate
medication, delay of treatment, failure tecognize an emergent situation, and Dr.
Muniz's prior peer review proceeding. QE No. 262-4, p. 39). The letter further
identified the grounds/charges for the heamsd’[c]linical competece in the treatment
of [six different] patients . . . and your prefgonal judgment.” (ECNo. 262-4, p. 41).

A Hearing Panel consisting ébur doctors from the Hospitahll with specialties other
than OBGYN, and one external doctor, spkgiag in OBGYN, was selected. Ernest
Nauful, an attorney from Columbia, was apyed as counsel (“Bsiding Officer”) for

the Hearing Panel. The hearing lastedtfoee days. Both sides called witnesses and
presented documentary evidence at the hearing.

The Report of the Hearing Panel issued September 22, 2010 (“first report”),
affirming the actions of the MEC. Hower, because the wrong burden of proof was
used in the first repoftthe Report of the Hearing Parfedd to be reissued on October
12, 2010 (“second report”) using the correctdaur of proof. Before officially issuing
the second report, Nauful emailed a copy efrport to counsel for the Hospital, asking

them if he had used the cect burden. He did not incledDr. Muniz’s counsel in the

2 Although the Hospitat medical staff bylaws placed the burdenpobof at the hearin upon the physician
challenging the MEC'’s adverse recommendation, the MECedgiat it would bear the burden of proof at Dr.
Muniz’'s hearing.
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communication. In the secomeport the Hearing Panel agaiffirmed the actions of the
MEC and provided the following support fdas decision: Dr. Mura lacked candor in
dealing with her peers; D Muniz lacked credibility bsed on her testimony and her
medical record entries; and Dr. Muniz desged poor clinical judgment in leaving a
patient who appeared to hazelacental abruption and inldging a cesarean section of
that patient.
Board of Governors Affins the Hearing Panel

Dr. Muniz then appealed the decisiortlod Hearing Panel to the Hospital’'s Board
of Governors. The Chairman of the Board, Dr. Boehner, an OBGYN, recused himself
from the Board’s consideration and votthgAn Appellate Revéiw Committee made up
of Board members considerddr. Muniz's appeal aftereceiving written briefs and
hearing oral arguments from both Dr. Munidahe MEC. On December 15, 2010, the
Appellate Review Committee reported theecommendation to th&ull Board. The
Board voted unanimously to affirm the recommendation to terminate Dr. Muniz's
privileges on January 18, 2011.

Hospital's Actions Followig the Peer Review Action

Subsequently, the Hospital reported Biuniz to the National Practitioner Data

Bank (“NPDB”). Since that report, Dr. Munhas applied to several hospitals and locum

tenum positions but has been deniddil@ges due to the report in the NPDB.

3 Dr. Muniz has submitted the deposition of the CEO, CaMdanes, to dispute this point. However, in Dr.
Boehner’'s own deposition, he testified that he recused himself from the Board’s vote and deliberation. Furthermore,
the CEO has submitted an affidavit correcting his testimony.
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Procedural History

Dr. Muniz filed a complaint in stateoart on March 23, 2010, and Defendants
removed the case to this court on April 211@0 At that time, the review process had
not been completed, but Dr. Muniz’s privileghad already been suspended. Much of
Plaintiffs’ first Complaint discussed a 2088view conducted by the Hospital regarding
Dr. Muniz’'s actions with regard to five othpatients. As a result of the 2009 review, Dr.
Muniz was ordered to undergo a psychatagievaluation and additionally required to
undergo 100% case review for one y&ar.

In their most recent AmendeComplaint, Plaintiffs hae asserted the following
causes of action against the Defendants: breach of contract, breach of contract
accompanied by a fraudulent act, violationdhef South Carolina and the United States
Constitutions and HCQIA, illegality, conspoy, unfair trade practices, breach of
fiduciary duty, and interferee with prospective contracttECF No. 193, pp. 20-27).

As for relief, Plaintiffs seek the folNeing: declaratory judgment, actual and
compensatory damages, punitive damages, special damages, injunction, and attorney’s
fees. (ECF no. 193, pR7-28). In their Motion foSummary Judgment, Defendants
assert that all of the causes of action shbeldlismissed and thBefendants are entitled

to damages immunity under HCQIA.

4 A “100% case review” required that all of Dr. Muniz's Hospital procedures be reviewed by anotheal medi
professional.
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[I. Legal Standard

A. Immunity Under the Health Care Quality I mprovement Act

A defendant is entitled wamages immunity under HCQIA if a peer review action
against a physician was taken:

(1) in the reasonable belief that thetion was in the furtherance of quality
health care;

(2) after a reasonable effortabtain the facts of the matter;

(3) after adequate notice and hearing pduces are afforded to the physician
involved or after such other proceduessare fair to the physician under the
circumstances; and

(4) in the reasonable belief that thetion was warranted by the facts known
after such reasonable effort tobtain facts and after meeting the
requirements of paragraph (3).

42 U.S.C. 88 11111(a) & 11112(a). HCQprovides a statutory presumption that the
peer review action at issue satisfies the four prerequisites for damages immunity unless
this presumption is rebutted by a prepondeesof the evidence42 U.S.C. § 11112(a).

B. Summary Judgment

Rule 56(a) of the Federal Rules Ghvil Procedure provides that summary
judgment shall be rendered when a movoagty has shown thdthere is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
The court must determine whet the evidence presentssafficient disagreement to
require submission to a jury whether it is so one-sided that one party must prevail as a

matter of law.Anderson v. Liberty Lobby, Inc477 U.S. 242, 2582 (1986). Summary

judgment should be granted in those casesravh is perfectly clear that there remains no



genuine dispute as to material fact and inquitg the facts is unnecessary to clarify the
application of the lawMcKinney v. Bd. of Trusteed Mayland Community Colleg855
F.2d 924, 928 (4th Cir. 1992n deciding a motion for summajudgment, “the judge’s
function is not himself to welgthe evidence and determine tinuth of the matter but to
determine whether there is a genuine issue for talderson477 U.S. at 249.
1. Analysis

A. HCQIA Standards

Summary judgment for the peer revies/& appropriate unless a reasonable jury,
viewing the facts in the best light for theapitiff, could concludehat the plaintiff has
shown by a preponderance ofdance that defendants’ actiofasl to satisfy the HCQIA
standardsMoore v. Williamsburg Reg’l Hospb60 F.3d 166, 175 (4th Cir. 2009).

1 Reasonable Belief That Action Taken in Furtherance of Quality
Health Care

In determining whether a profession&view action was “undertaken in the
reasonable belief that quality health careswimeing furthered,” the courts apply an
objective test which looks to theotality of the circumstances.Imperial v. Suburban
Hosp. Ass’'n In¢.37 F.3d 1026, 1030 (4th Cir. 1994This HCQIA standard does not
require that the peer revievedsion be correct or that tliecision actually improve the
quality of health careld.

Defendants submit that they have satfistandard one #tause the record
reveals Dr. Muniz's peer review action waadertaken to ensure patient safety and

guality care, and this action was entirely meble in light of Dr. Muniz’s serious and



well-documented problems with ggent care and veracity.”(ECF No. 228-1, p. 15).
Defendants also have thettesny of many of the peer reav participants who confirm
that the peer review action was undertakerthe furtherance of quality health care.
Additionally, Defendants poirtb OBGYNs both ingle and outside of the Hospital who
found Dr. Muniz’s care lackingith regard to patient #6.

Plaintiffs submitted the following facts to support their argument that the peer
review action was not taken mrtherance of quality héhcare: (1) the MEC voted to
terminate Dr. Muniz’'s privileges before raagl two outside reviews; (2) none of the
experts during the Hearing testified that Dr.m¥uhad breached the standard of care; (3)
the MEC originally nticed Muniz on her lack of limical skill in administering
medication, delaying treatment, and failing recognize an emergent situation, but
ultimately terminated her priteges based on her lack ofnckor, her inability to work
with other medical staff at the hospital, and “other unedtissues” (ECF No. 262, p.
14); and (4) the MEC never recomnaied any intermediate action.

In response to the fact that the MEGted to terminate Dr. Muniz’s privileges
before receiving the external reviews, Defants point out thahe MEC was not the
ultimate decision-maker in the peer reviewi@t In addition to the MEC, Dr. Muniz’s
actions were reviewed by a &féng Panel, an Apfiate Review Committee of the Board,
and the full Board—all of #se groups voted to suspeher privileges. Though the
MEC had not received the outsideviews at the time theyoted, they had internal
reviews already. Also, the MEC chosehtold off on releasingheir decision until the

outside reviews were received so thagythcould confirm that the outside reviews
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reflected the same opiniars the internal reviews.As to the lack of testimony that Dr.
Muniz breached the standard of care dutimg Hearing, Defendantsote that multiple
OBGYNs gave Dr. Muniz the worst standardcafe rating when they reviewed her care
of patient #6. With regard to the noticattDr. Muniz receivedegarding the charges
against her, Defendants maintzhat the MEC’docus throughout the hearing was upon
Dr. Muniz’'s care of patient #6. “[R]eview @r. Muniz’s care properly considered her
statements, that were ultimatdbund to be false and $ederving regarding the patient,
the patient’'s mother, the radiologist, and ththpkgist.” (ECF No. 276, p. 12). Finally,
though Plaintiffs assert @ Defendants did not consider any intermediate action,
Defendants argue that lesser measures tharn@tion of privileges had been considered
in Dr. Muniz’s 2009 peer review, which rdétd in a psychological evaluation and 100%
case review.

In looking to the totality othe circumstances, the court finds that the peer review
action at issue was taken in the reasonableflibb¢ the action was in the furtherance of
quality health care. Theepr review action was initiadewhile Dr. Muniz was under
100% case review from a previous incidemdl after she had a catastrophic outcome with
patient #6. The MEC terminated Dr. Munipsvileges after considering their internal
reviews and after confirming that the extermaws reflected the same opinion as the
internal reviews. After considering evenore information about the circumstances

surrounding Dr. Muniz’s care of patient #6etHearing Panel and the Board affirmed the

® One of the outside reviews actuallydaed Dr. Muniz, in some respects. eTteport indicated that the standard of
care was appropriate but said thansadecisions and considerationDof Muniz were not appropriate.
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decision of the MEC. The court finds thhé Defendants have satisfied the first HCQIA
standard.
2. Reasonable Effort to Obtain the Facts

Defendants submit that a peer review actibat consists of multiple levels of
investigation and review gendyasatisfies this element (iCQIA. (ECF No. 228-1, p.
19 (citingMoore, 560 F.3d at 175 — 76))The presumption thatandard two has been
satisfied cannot be overcome by merely pomtiut a single source of information that
was allegedly overlooked in the investigatiwhen the effort to olain the facts included
a multi-level process with a fact-finding hearinleyers v. Columbi&lCA Healthcare
Corp, 341 F.3d 461,89 (6th Cir. 2003).

The peer review action in this caseluded a multi-level process and exhaustive
fact-finding, including a 3-day evidentarhearing before the Hearing Panel.
Nevertheless, Plaintiffs take issue with flaet that the MEC failé@ to speak with Dr.
Gasnel Bryan, the physician wlassisted Dr. Muniz in the ldeery of the still born fetus,
before recommending that Dr. Muniz’'s privilegbe terminated. Plaintiffs cite recent
case law where a court found that “the failure to interview hosgiiaigians and nurses,
and the chair of the hospital's ob/gytepartment, constituted an unreasonable
investigation under the circumstanceSinigaj v. Yakima i@y Mem’l Hosp. Ass’n269
P.3d 323, 334 (Wash. Ct. App. 2012). In thheBponse, Plaintiffs also submit that there
was a pattern of ignoring facts favorablebio Muniz, referring to the process employed

in Dr. Muniz’'s earlier peer review actionPlaintiffs again raise the MEC’s vote to
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suspend Dr. Muniz’s privileges toge receiving the outside rews in an effort to show
inadequate fact-finding in this case.

Though the MEC failed tgpeak with Dr. Bryan befe recommending that Dr.
Muniz’s privileges be terminated, Dr. Brya testimony was obtained during the 3-day
evidentiary hearing before éhHearing Panel. Defendam®te that the evidentiary
hearing was the main fact-gathering tool dgrthe peer review pcess, and Defendants
argue that it is not appropriate to considaily the fact-gathéng of the MEC.
Additionally, Dr. Bryan arrivednly for the cesaan section (“c-section”), thus missing
the events leading up the c-section, which Defendamtsntend were the subject of the
peer review action. Defendants distinguish 8migajcase from the instant case. In
Smigaj the peer reviewers’ investigatiowas wanting because it did not include
interviews of the OBGYN department char any of the physicians or nurses with
relevant information.

The court finds that the Defendartave met the second HCQIA standard.
Because this peer review amticonsisted of multipléevels of invesigation and review,
there is a presumption that there was a reddereffort to obtain the facts. Plaintiffs
have identified two areas whe they believe the MEC wa®t reasonable in obtaining
the facts. This court disagrees. Furthermtirere were two other levels of investigation
and review after the MEC made its initial d#on, and one of those levels included a 3-
day evidentiary hearing in front of a Heagi Panel, which showthe effort that the

Defendants went through to obtain the $abkfore issuing a final decision about Dr.
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Muniz’s privileges. Plaintiffs also take isswvith the 2009 peer veew, but that is not
probative on whether the 20p@er review action satistl HCQIA standards.
3. Adequate Notice and Hearing Procedur es
The peer review participangse deemed to have saegsfiHCQIA standard three if
they meet the safe harbor requirementdat in 8 11112(b) othese requirements are
waived by the physician.Wieters v. Roper Hosp., InG8 F. App’x 40, 46 (4th Cir.

2003)® However, even if the requirementssaction (b) have not been met in every

42 U.S.C. § 11112(b) reads as follows:
(b) Adequate notice and hearing
A health care entity is deemed to have met the adequate notice and hearing requirement of
subsection (a)(3) of this section with respec fghysician if the following conditions are met (or
are waived voluntarily by the physician):
(1) Notice of proposed action
The physician has been given notice stating—
(A) () that a professional review action has been proposed to be taken against the
physician,
(i) reasons for the proposed action,
(B) (i) that the physician has the right to request a hearing on the proposed action,
(ii) any time limit (of not less than 30 days) within which to request such a hearing,
and
(C) a summary of the rights in the hearing under paragraph (3).
(2) Notice of hearing
If a hearing is requested on a timely basis under paragraph (1)(B), the physician involved
must be given notice stating—
(A) the place, time, and date, of the hearing, which date shall not be less than 30 days
after the date of the notice, and
(B) a list of the witnesses (if any) expectiedtestify at the hearing on behalf of the
professional review body.
(3) Conduct of hearing and notice
If a hearing is requested on a timely basis under paragraph (1)(B)—
(A) subject to subparagraph (B), the hearing shall be held (as determined by the health
care entity)—
(i) before an arbitrator mutually accepla to the physician and the health care
entity,
(i) before a hearing officer who is appadtby the entity and who is not in direct
economic competition with the physician involved, or
(iii) before a panel of individuals who are appointed by the entity and are not in
direct economic competition with the physician involved;
(B) the right to the hearing may be forfeited if the physician fails, without good cause, to
appear;
(C) in the hearing the physician involved has the right—
(i) to representation by an attorney or other person of the physician’s choice;
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technical sense, peer reviewers still sat&Bndard three if the physician was provided
notices and hearing procedures that wiie under the circumstances. 42 U.S.C. 8
11112(b).

Defendants contend that they have mandard three because Dr. Muniz received
timely and appropriate notices that comgligvith the requirements in subsection
11112(b) at every stage of her peer revpgacess. The notices provided a reasonable
description of the adverse actions thatevenposed and recommended and of the basis
for those actions and recommendations. rédeer, the noticesutlined Dr. Muniz’s
rights to request a hearing before a panel opkeers, to call witnesses, to cross examine
witnesses against her, and to introduce evidence.

With regard to the third HCQIA standarBlaintiffs have asserted a number of
deficiencies with the peer review procesgluding the following Dr. Muniz was never
properly noticed; the Hearing Rel originally concluded ndb terminate privileges; the
Hearing Panel was impropergllowed to reconsider iteecommendation; the Presiding
Officer was biased, undulynfluenced the Hearing Panel, and generated ex parte

communications; two prosecutasthe Hearing level particped and voted at the Board

(i) to have a record made of the proceedings, copies of which may be obtained by
the physician upon paymemf any reasonable chygs associated with the
preparation thereof,

(iv) to present evidence determined to be relevant by the hearing officer, regardless
of its admissibility in a court of law, and

(v) to submit a written statement at the close of the hearing; and

(D) upon completion of the hearing, the physician involved has the right—

() to receive the written recommendatiofi the arbitrator, officer, or panel,
including a statement of the basis for the recommendations, and

(i) to receive a writtemlecision of the health caretdy, including a statement of
the basis for the decision.

A professional review body’s failure to meet the conditions described in this subsection shall not,
in itself, constitute failure to meet the standards of subsection (a)(3) of this section.
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of Governors level; and Hospital administratevere present during the Hearing Panel
deliberations.
Notice

Plaintiffs submit that Dr. Muniz wasot properly noticed because the Hearing
Panel's reasons for terminating privileg@ack of candor, lackof credibility, poor
judgment) differed from those originally nctéid to Dr. Muniz (inappropriate medication,
delay, failure to recognize an emergent sitgti Plaintiffs also tee issue with the fact
that the MEC never amended the charggainst Dr. Muniz although it was possible
under the Hospital's bylaws for them to do @ven during the hearing). Plaintiffs
further assert that the MEC never gave Muniz notice that the mother of patient #6
would be called as a witness. Dr. Muniz ded counsel properly objected to the witness
during the hearing.

Defendants disagree that there was imerapotice in thiscase and argue that
notice should not be construed so nargowd exclude Dr. Muniz's communications
about her care. In the Defendants’ viewedibility is always under review by a fact-
finder. They note that the issue of Dr. Musifack of candor and truthfulness only arose
when Dr. Muniz lied about communications rejag her care during the hearing. Thus,
that issue could not be noticed in advanée to the testimony of patient #6’s mother,
the MEC called the mother as a rebuttal wethafter Dr. Muniz made false statements at
the hearing regarding the desires and statgsnof patient #6ra her mother, and Dr.

Muniz had the opportunity toross-examine the mother dugithe hearing. Additionally,
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Defendants point out that Dr. Muniz knew ade5 days in advance of the hearing that
patient #6’s mother could be called as a witness.
Hearing Panel’'s Recommendation

According to a draft of the Hearing id’'s Report, the original vote of the
Hearing Panel was not to terminate Dr. Mimiprivileges. However, Plaintiffs submit
the Panel's recommendation chatigehen the Presiding Officenformed the Panel that
they could only uphold or deny the MEQ'scommendation. The Hearing Panel then
met and decided to uphold the MEC’s recommaénda Plaintiffs submit that the Panel
could have taken an alternative coursd arodified the recommendation of the MEC.
Plaintiffs further assert that the HearingnBlawas improperly allowed to reconsider its
recommendation after initially using the incorrbarden of proof. Platiffs note that in
the second report the Hearing Panel usedctirrect burden of proof, which imposes a
higher burden orthe MEC, but in that report the Hearing Panel made more findings
against Dr. Muniz than in its first reportPlaintiffs deem that outcome illogical and
evidence of improper procedure.

In response to the problems Pldisti raise about the Hearing Panel's
recommendation, Defendants contend that thésfinal report of the Hearing Panel, not
the draft, that is material. The draft wesnt out by the Presiding Officer for further
review and consideration by méers of the Hearing Panel—mse of the elements of the
draft were eventually incogoated into the final reportand others were not. In
addressing the issue of the Hearing Paneeconsideration of its recommendation,

Defendants urge that it was reasonable fer @EO to instruct the Hearing Panel to
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reconvene and take up the ttea again using the correct lol@n rather than to delay a
decision any longer. After all, the padjecounsel, and Hearing Panel members had
invested a good bit dime in the Hearing.

Presiding Officer

Plaintiffs have raised three separassues with respect tthe actions of the
Presiding Officer, Ernest Nauful First, Plaintiffs assert that Nauful was biased.
According to Plaintiffs, Nauftd questions and remarks weéyased in favor of the MEC
in that they aimed to advamdhe position of the MEC. Pidiffs also contend that the
additional recommendation in the second reposdvisience of Nauful's bias. Second,
Plaintiffs contend that the Presiding Officerduly influenced the Hearing Panel. Again,
Plaintiffs bring up Nauful’'snstruction to the Hearing Pdridat they could only uphold
or deny the recommendation of the MEC, whilaintiffs claim resulted in the Hearing
Panel changing its vote to uphold the MECammendation. Third, Plaintiffs find error
in Nauful’'sex partecommunications with amsel for the MEC, suchs the email where
he sent a copy of the secomgbort to MEC’s counsel.

Defendants deny that the Presiding €dfiwas biased, pointing out that eliciting
facts is not biased and that Nauful elidittew facts during the Hearing. Moreover,
Defendants note that neither Dr. Munizrrizer counsel objected to any question or
interposed an objection todtpractice of the Presiding Gfér asking questions. In fact,
the allegation of bias was onlgised after the issuancetbg report affirming the MEC’s
recommendation. As to thex parte communications, there iso evidence that the

Presiding Officer met with the MEC and it®unsel before the ldeing, and Nauful
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merely sent the email to MEC counsel to aonfthat he had statetie correct burden of
proof since it had been ingect in the First Report.
Other Peer Review Action Participants

In addition to the Presiding Officer, Ri&iffs take issue with some of the other
participants at various levels of the peernew process. For example, Plaintiffs submit
that it was improper for Dr. Minto, one of Dr. Muniz's cortifmes, to vote on the
termination of Dr. Muniz’s privileges at thnEC level. Dr. Boehner and Dr. Minto were
also competitors of Dr. Muniand Plaintiffs believe that was improper for them to act
as prosecutors on the Hearing level. Addhélly, Plaintiffs argue that it was improper
for two of the doctors who acted as pragecs on the Hearing level (specifically, Dr.
DiBona and Dr. Boehner) to participate amate on the final decision at the Board of
Governors level.

Defendants deny that there is a prablavith any of Dr. Muniz’s competitors
either have voting as a member of the MEGating as a prosecutor at the Hearing, and
Dr. Muniz's expert agrees. Plaintiffs’ infmation regarding Dr. BeEhner’s participation
at the Board of Governors level is basedtlosm mistaken testimongf the CEO, Carlos
Milanes, which he later corceed. Finally, even if D DiBona and Dr. Boehner had
deliberated and voted at the Board levelichiDefendants adamantly deny, this conduct
does jeopardize compliance withe third HCQIA standard.

Hospital Administrators
The Bylaws provide that the Hearing Plesteall deliberate outside of the presence

of anyone except the Presidijficer; however, Plaintiffs submit that Terri Ergle, an
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employee of the Hospital, was present for deliberations. Plaintiffs allege that Ergle acted
as a direct feed of informaitn to the CEO of the Hospital.

Defendants contest Plaintiffs’ allegatioratlErgle was feeding information to the
Hospital's CEO. During Ergle’s deposition,eskestified that she did not provide oral
reports of the Hearing Panel's delibevas. In addition,Defendants submit the
testimony of Dr. Muniz’s expert, which exptai the presence of Ergle during any of the
Hearing Panel's deliberations. Plaintiffexpert confirmed that medical staff
coordinators (like Ergle) routinely pomunicate with and provide administrative
assistance to hearing panels and Ingaofficers during peer review actions.

The court is aware that there weregadural deficiencies during the Hospital’s
peer review process. The court is parfaclyl disturbed by the discrepancies between the
original reasons for termitiag Dr. Muniz’'s privileges and the reasons given by the
Hearing Panel in their report upholding M&C’s recommendation. The Hearing Panel
should have made it clear Rr. Muniz that they were ab evaluating her truthfulness
and candor and that their assessment of thtisbutes could factor into their decision.
They could have done so bging more specific in the alges against Dr. Muniz. The
letter setting the Hearing iden&fl the grounds/charges ftte Hearing as “[c]linical
competence in the treatment of [six diffiet] patients . . and your professional
judgment.” (ECF No. 262;4p. 41). Broadly construing the term “professional
judgment,” the court believes that truthfubseand candor are paot that concept.
Nevertheless, upon realizing tliabse qualities in particulavere at issue in Dr. Muniz’s

case, the Hearing Panel should have alertedMDniz that she needed to take that into
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account in presenting her cadBoth the use of the incorrebtrden of proof in the first
report and the Presiding Office contact with the MEC’s amsel flawed parts of the
instant peer review process in this court’s vielvis evident that the peer review action
against Dr. Muniz was not perfect. Howee, 42 U.S.C. § 11112 does not require
perfection. Rather, the statute requires mstiand hearing procedsr that were fair
under the circumstances. Thus, even thouglptbcess was flawed in several relatively
minor particulars, the court finds thatandard three of HCQIA was met by the
Defendants.
4, Reasonable Belief That Action Was Warranted by Facts

“[T]he role of the federal courts ‘on review of [peer review] actions is not to
substitute our judgment for that of thespdal's governing board or to reweigh the
evidence regarding the . .. terntioa of medical staff privileges.”Bryan v. James E.
Holmes Reg. Med. Cr33 F.3d 1318, 1337 (11th Cir.94) (internal citations omitted).
A plaintiff must show the dcts relied upon for the peeeview were so obviously
mistaken or inadequate that relk® upon them was unreasonableMeyers v.
Columbia/HCA Halthcare Corp, 341 F.3d 461, 471 (6th Cir. 2003).

At the time of the 2010 peer reviewr.mMuniz was already subject to 100% case
review as a result of an earlier peer revasiion. During the 2010 review brought on by
a still born birth due to a placental abrupti@r, Muniz was found to have exhibited
poor judgment. Additionally, based on lmevn statements during the review, Dr. Muniz
was found to have a lack of candor agreédibility, which ultimagly resulted in the

termination of her hospital pileges. Defendants urge that “[tihe peer reviewers’
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decision to terminate Dr. Muniz’s privilegesuld not be ‘obviously mistaken’ under
these circumstances.” (& No. 228-1, p. 25).

Plaintiffs disagree. Though Plaintifledmit that the facts here present a very
difficult case, not one expert concluded tbat Muniz failed to meet the standard of
care. Plaintiffs contend that the termioatiof Dr. Muniz’s privileges is too harsh of a
punishment based on the facts and that, i dhse, intermediatgteps could have been
taken to improve the quality of akh care related to this case.

In their reply, Defendants stress that in@ for the court to reweigh the facts in
this case. Here, the evidmnis such that the peerviewers could have reasonably
concluded that the peer rew sanction chosen would further quality health care;
therefore, no more is required.

The court agrees with the Defendants.e Tacts relied upon bthe peer reviewers
were not so obviously mistaken or inadequhbtd reliance upon them was unreasonable.
The court finds that the Defendants have satisfied standard four.

5. Spoliation of Evidence

Based on this court’'s previous detaration that evidence, including audio
recordings of Board of Goweors meetings, handwritten notes of the MEC meetings, and
surveillance tapes, was spoliated by DeferglaRtaintiffs ask this court to make an
adverse inference that the preponderanceéhefevidence would sl a violation of
HCQIA. Plaintiffs submit that the spoled evidence would have shown the improper
influence of Doctors DiBona, Boehner, and MintAccording to Rlintiffs, “[b]ecause

these recordings and documents have been destroyed, the court should impose an adverse
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inference that this evidence would have juled a preponderanad the eviégnce that
the HCQIA had been violated, and summaxgnent should be denied.” (ECF No. 262,
p. 33-34).

Defendants, however, submit that eveth# doctors had acted in bad faith and
malice towards Dr. Muniz, suamotivation would not be relant to a HCQIA analysis.
An adverse inference that Plaintiffs havetitiee preponderance ofdlevidence standard
goes too far when even eviaenthat showed bad faith IBoctors DiBona, Boehner, and
Minto would be irrelevant to this courtdetermination of whether Defendants have
satisfied the standards set forth by HCQIA.

The court agrees with tHeefendants that the adverse inference requested by the
Plaintiffs goes too far in this case. Thte court declines to make such a ruling.

6. Expert Testimony

Plaintiffs’ expert, Adrianne Martinghas testified that the actions of the
Defendants were not taken in the furtheraotcquality health carethat Dr. Muniz was
never properly noticed, and that the peetew action was not taken in the reasonable
belief that the action was warranted by the fa®fintiffs argue that they have raised a
jury question based on thestiEnony of their expert regding the HCQIA standards.

In response, Defendants argue that Eféshexpert’s opinians are opinions about
the law, not opinions raisg questions of fact. DmMuniz cannot avoid summary
judgment by reference to inadmissible legal opinions.

The court agrees with the Defendants.
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7. Conclusion asto HCQIA Immunity

Defendants in this case are entitled toespmption that theyatisfied the HCQIA
standards. Plaintiffs have failed to shdwy a preponderance of the evidence that
Defendants failed to satisfy any of thenmstards. As such, Defendants are entitled to
damages immunity.

B. Individual Causes of Action

The parties spent the majy of their briefs discussing damages immunity
pursuant to HCQIA. The counias resolved that issue invéa of the Defendants, but the
court must address the individual causes of action in this case because Plaintiffs have
asked for additional relief, including a daxtory judgment, injunctive relief, and
attorney’s fees.

1. Breach of Contract

Plaintiffs have alleged that the Hospitmeached its contract with Dr. Muniz by
failing to follow the bylaws, féing to follow the disruptie physician plicy, and by
failing to pay Dr. Muniz for emergency call covgea Plaintiffs have further alleged that
the breach of contract was acgpanied by the fraudulent aat “performing a bad faith
sham peer review.” &F No. 262, p. 36).

According to the parties, South Carolicaurts have not ruled on whether medical
staff bylaws are contracts between physiciand hospitals. However, Plaintiffs point
out that the Supreme Court of South Camlvas found that an employee handbook may
form the basis for a contract beten the employer and the employediller v. Schmid

Laboratories, Ing.414 S.E.2d 126, 126 (1992). Irspense, Defendants argue that even
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if the bylaws were recognized as a coctirghere are no provans in the bylaws
requiring the Hospital to apptie disruptive physician poliégo Dr. Muniz or to pay her
for the care of uninsured patients. FinalBefendants contend that Dr. Muniz cannot
show that any alleged breach caused her damages.

The court agrees with thBefendants that summajydgment should be granted
on the breach of contract claim. South diaeocourts have not cegnized medical staff
bylaws as contracts between physicians argpitels, and even if @y had, Plaintiffs
have not shown that the disruptive physiqiaticy would apply to Dr. Muniz or that any
alleged breach caused Plaintiffs’ damages.

2. Tortious Interference with Contractual Relations

According to Plaintiffs, Dr. Muniz hadbst several contracts associated with
hospitals, locum tenum agencies, and othealth care entities du® the Hospital's
refusal to respond to credentialing reques®aintiffs allege that Terri Ergle did not
respond to credentialing requests for Dr. Muniz because she was instructed not to by
counsel for UHS of Delaware (“UHS”) andetiHospital and that ID Muniz was unable
to gain privileges at other hospitals as a ltestiErgle’s failure torespond. As such,
Ergle, the Hospital, and UHS improperlgterfered with Dr. Muniz’s prospective
economic relationships.

Defendants deny that Ergle failed tepend to any credentialing requests for Dr.
Muniz by other institutions. Even if sudonduct occurred, Defendants argue that this

cause of action wdd still fail because B Muniz has not preserdeany evidence that the

" Disruptive physician policies are generally used to address bad behavior that does not result in harm to a patient.
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Hospital’'s conduct resulted ingHoss of a single “identifiable contract or expectation.”
See United Educ. Distributqr§64 S.E.2d 324, 328 .(&. Ct. App. 2002).

The court grants summary judgment aghtortious interference with contractual
relations claim, finding that Plaintiffs hageibmitted insufficient adence to support this
claim.

3. South Carolina Unfair Trade Practices

The Fourth Circuit has held that phyait peer review actions are not trade or
commerce actionable under South CamsBnUnfair Trade Practices ActMoore 560
F.3d at 178. Nevertheless, Plaintiffs condt that the sham peer review, tortuous
interference, and breach of catt were all conduct that carred in trade or commerce.
In particular, Plaintiffs take issue withetHospital's report of DrMuniz to the NPDB,
which they claim was an act bfd faith. Defendants respotitht such a claim is not
credible because reports t@tNPDB of doctors who have dhéheir privileges terminated
comply with the law.

Because peer review actions are actionable under SCUTPA, the court must
grant summary judgment on this claim.

4, Conspiracy

According to Defendants, Plaintiffsonspiracy claim fails because Defendants
are shielded by the intraiqmrate immunity doctrine, which provides that when a
hospital’'s medical staff, administrators, antiestagents conduct a peer review action,
they are considered a single person and therefannot conspire. In response, Plaintiffs

raise an exception tthe intra-corporate immunity dtrine called the personal stake
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exception, which provides thadhe intra-corporate immunitgloctrine does not apply
when certain parties act in their individuehpacity as opposed their capacity as
members of the medical staff. Plaintiffs gkethat the Hospital conspired with Doctors
Minto, Boehner, and Boone, hw were all acting in theiindividual capacities as
competitors of Dr. Muniz. However, Defendants point out that there is no evidence to
support this allegation.

The court agrees with Defesaks that there is no ewdce to support Plaintiffs’
conspiracy cause of action. Thus, the tooust grant summary judgment as to that
claim.

5. Other Causes of Action

In their motion, Defendantargued that the remainirauses of action failed for
various reasons, and Plaintiftsd not address these arguments in their Response. As
such, Defendants submit thatnsmary judgment should bgranted as to the following
remaining causes of action: violation dfie process and the HCQIA, illegality, and
breach of fiduciary duty. The court agresmsd grants summary dgment as to those

causes of action.
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V. Conclusion

For all of the reasons above, the ¢agnants Defendants’ Motion for Summary
Judgment (ECF No. 228). All other pendingtimns are found to be moot. This case is
dismissed with prejudice.

IT IS SO ORDERED.
%«gﬂ&. Q‘é«mﬂ»%

October25,2012 Josepli. AndersonJr.
Columbia,SouthCarolina UnitedStatedDistrict Judge
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