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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA
James M. Branham, C/A No.: 1:11-1246-JFA
Haintiff,
V. ORDER

Sheriff Bruce M. Bryant, in his individual
capacity;andJohnA. Clark,

Defendants.

Plaintiff James M. Branham (Branham)rgs this action pursuant to 42 U.S§1983

alleging violations of his constitutional rights while he was a pretrial detainee being transferred
to and incarcerated at York County Detention Cefd@DC). This matter ikefore the court on
the second motion for summary judgment fileg defendants Sheriff Bruce M. Bryant and
Deputy John A. Clark.See ECF No. 84. Although Branhamigmally filed this actionpro se,
he obtained counsel before the defendantd fiieir second motion fsummary judgment.

The Magistrate Judge ssigned to this actidn has prepared a Report and
Recommendation wherein she recommends thatdburt grant the defendants’ motion for
summary judgment. The Report and Recandation sets forth the relevant facend

standards of law in this matteand the court incorporatescsuwithout a reitation. Both

! The Magistrate Judge’s review is made in accordance with 28 U.S.C. § 636(b)(1)(B) and Lo¢li€iviB.02.
The Magistrate Judge makes only a recommendation to this court. The recommendation has noveresigiyi
and the responsibility to make a final determination remains with the ddattewsv. Weber, 423 U.S. 261

(1976). The court is charged with makindeanovo determination of those portion§the Report to which specific
objection is made and the court may accept, rejechoaiify, in whole or in pd, the recommendation of the
Magistrate Judge, or recommit the matter to the Maggsthadge with instructions. 28 U.S.C. § 636(b)(1).

2 One caveat. The Report states that Branham filed¢akis while he was detained “on another charge,” i.e., one
separate from the charge for which he was originally arrested and transported to the S8 BCF No. 87, at 8.

As the defendants explained, it appears this is incorBeetECF No. 91, at 2—-3. After the alleged injury occurred,
Branham was released on bond and then reincarcerated after he was tried and convicted on the same charge for
which he was arrested.
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Branham and the defendants have filed objectiotiadReport, and thus this matter is ripe for
review.

Although the defendants have advanced several grounds on which they assert that they
are entitled to summary judgmie the Report and Recommendatifocuses only on Branham’s
alleged failure to exhaust his administrativeneglies as required by the Prison Litigation

Reform Act (PLRA), 42 U.S.C§ 1997e. Branham does not deny that he failed to exhaust the

administrative remedies available at YCDC. iHstead contends th#te PLRA's exhaustion
requirement should not apply to him in this case.

In particular, Branham argues that his mladf excessive force is not a claim “with

respect to prison conditions” within the meaning §o1997e(a) because the alleged injury

occurred while Branham was being transportiesn a Georgia detention center to YCDC.
Additionally, Branham arguethat he is not a “prisoner”’ithin the meaning of this section
despite the fact that he filed this action Miay 25, 2011 while an inmate at the Ridgeland
Correctional Institution inRidgeland, South CarolifaSpecifically, he contends that, in his
“unique” circumstances, h&hould be treated asf@rmer prisoner because heas released from
the YCDC on bond within 72 hours of thdleged injury on July 19, 2009 and was not
incarcerated for almost a year until he waedtand convicted on June 8, 2010. He argues that
the PLRA’s exhaustion requiremenbuld not have applied had fied suit during the time that

he was not incarcerated, that he was within thevamt statute of limitations in filing when he
did, and that to hold the exhaustion requiremenliegdge to him now that he is again a prisoner

would leave him without a remedy.

3 Apparently, upon his conviction for the charge for which he was originally detainethaBnebriefly returned to
YCDC. He was then transferred to the custofithe South Carolina Department of Corrections.



The Magistrate Judge nevestess found that the exhawostirequirement of the PLRA
applies to Branham. First, she recommended that Branham’s claims were “with respect to prison

conditions” because they relate to the effecadfons by a government affal on the life of a

person confined in prison. See 18 U.S.C. §3626(g)(2). Next, the Magistrate Judge
recommended that Branham is a “prisoner” within the meanirggl®®7e(a) because by filing

the instant suit while incarcerated, he meets the plain definition of that t&do®i7e(h). The

Magistrate Judge also found that it did not matter that he ¢ravd filed the instant case while
out on bond, as “any lost opportunity is a direct Itesuhis own failure to pursue his claim in
any way for almost two years.” ECF No. 87,%t The court agreeand hereby adopts the
Magistrate Judge’s discussiontbése claims into this Order.

Branham’s sole objection is that the Magisrdudge erred in findg that he should be
subject to the exhaustion requirement of the PI!RMore particularly, Branham first argues
that he “realistically” did not hae the opportunity tdile a grievance dung his approximately
two and one-half day incarceratiah YCDC before being releasem bond. He states that he
did not know of his need for medical attentioe first day he arrived, he was unable to get the
prison staff members’ attention dhy his second day, and he wateased within a few hours of
receiving treatment on the thimiay of his incarcerain. According to Branham, after his
release, he did not stay to fie grievance, but rather returned home to seek further medical

attention. In short, he now appears to be iaggthat the YCDC'’s administrative remedies were

not “available” to exhaust within the meaningsai997e(a).

“ In his Objections, Branham does not appear to contest the Magistrate Judge’s finding that hisetaititts
respect to prison conditions.”



Further, Branham continues to argue thatause he could have brought this action
during his release from his firgicarceration without the PLRA’s exhaustion requirement being
applicable, it should not applyow that he has beancarcerated for a second time. Branham
states that the “PLRA does not prohibit a Pl#iritom exercising his right to sue that existed
prior to incarceration,though he cites no authority for tipsoposition. ECF No. 88, at 3. He
again argues that to hold the exhaustion reqmerg applicable to him now would deny him a
remedy and that this is inconsistenth the policy supporting the PLRA.

These objections are not persuasive. Fihg,court finds that administrative remedies
were available to Branham during his first iration at YCDC. Although the YCDC prisoner
grievance policy specifies a four window during which a prisen must file a grievance,
Branham had multiple opportunities to ask pristaff about doing so. For example, viewing the
facts in the light most favorable to Branham #&aking as true his allegations that he showed no
sign of cellulitis onJuly 17, 2009 and that le®uld not get the attewotn of any staff member on
July 18, 2009, he could have asked to file avgmee when he received medical treatment on
July 19, 2009, prior to his release. Likewise,cbald have asked to file a grievance following
his release, that same day.ndly, although Branham statesathhe returned home and “sought
much-needed medical attentionlieu of staying at YCDQo file a grievane,” ECF No. 88, at 2,
the court notes that he appaterdid not visit the emergencyom at Northside Hospital until

July 24, 2009, five days later.

Next, the court finds that Branhama prisoner within the meaning §1997e(a). The

Fourth Circuit has stated that “it is the plainsffstatus at the time he filed the lawsuit that is

determinative as to whether t§1997e(a) exhaustion requirement applie€dfield v. Bowser,

247 F. App’x 413, 414 (4th Cir. 2007). Thus, arther inmate who has been released is no



longer ‘incarcerated or deteed’ for the purposes & 1997e(h) and therefore does not qualify as

a ‘prisoner’ subject to the PLRA.1d. Unlike the appellant i€ofield, however, Branham was
not a former inmate at the time he filed his complaint.

Still, Branham argues that this court should deem him a former prisoner by virtue of his
intervening release obond. Importantly, however, courtonsidering the applicability of

§ 1997e(a) on facts similar to Branham’s h&edd the exhaustion remament applicable See,

e.g., Berry v. Kerik, 366 F.3d 85, 86—88 (2d Cir. 2008)mpson v. Gallant, 223 F. Supp. 2d 286,
292-93 (D. Me. 2002) (finding exhaustimeguirement of PLRA applable where the plaintiff's
status changed “from prisoner to nonsprer and back to prisoner”). Berry, for example, the
plaintiff was incarcerated at Riker’'s Island r@tional Facility and teased on January 22,
1999. He then returned to Riker’s Island opt8mber 17, 1999 on a charge of larceny. The
plaintiff filed two lawsuitsduring this second @arceration based on events which occurred
during his first incarceration. He was thelreased on bail on June 15, 2000, only to return a
third time on August 15, 2000 on a charge of ropbeDespite the plaintiff having been free
between his first incarceration, when the events at issue occurredsasetbnd incarceration,
when he filed the lawsuits, the Second Circuit bt because “Berry was a confined prisoner
at the time he filed his lawsuitsection 1997e(a) ispplicable.” Berry, 366 F.3d at 87.
Therefore, it appears that where the incarceratioimng which a prisoneilés suit is subsequent
to the incarceration during which the prisoner’'sgale injury occurs because of an intervening
period of release (e.g., on bond), the PLRAXhaustion requirement ibtapplies to that
prisoner. In this court’s view, this principle éspecially true where the second incarceration is
on the same charge as the first and the prissnamly temporarily released on bond in between

the two, as in Branham'’s case.



To adopt Branham’s proposed exception to the plain languag§e @®7e(a) would, in

effect, be to rewrite the statute. For exam@legsnham would prefer &t the statute read: “No
action shall be brought with respect to prison conditions . . . by a prisoner . . . until such
administrative remedies aare available are exhausteexcept if the prisoner has been
temporarily released prior to filing of the action.” This court, however, is bound by the
language Congress chose wliteenacted the PLRA.

Therefore, the PLRA exhaustion requiremapplies to Branham. Because he did not
exhaust his administrative remedies, he cannot Imémg suit in this court, and the defendants
are entitled to summary judgment. Accordingthe court need not address the defendants’
objections to the Report and Recommendation kwinidate to their first motion for summary
judgment.

CONCLUSION

After a careful review of the record, thpplicable law, the Report and Recommendation,
and the objections thereto, theuct finds the Magistrate Judgefecommendation to be proper.
The PLRA'’s exhaustion requirement applieBtanham because he was a prisoner at the time
he filed the instant lawsuit. Additionally, theourt finds that administrative remedies were
available to Branham at the YCDC and thw failed to exhaust #m. Therefore, the

defendants’ motion is hereby granted, and tlase is dismissed with prejudice.

%@gﬁ&. Codneany

March22,2013 Joseph. Anderson Jr.
Columbia, South Carolina United States District Judge

IT 1S SO ORDERED.



