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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFSOUTH CAROLINA
AIKEN DIVISION

Benjamin Brown, C/A No.: 1:11-2081-SVH
Plaintiff,

VS.

Michael J. Astrue, Commissioner,
Social Security Administration,

Defendant.

)
)
)
)
; ORDER
)
)
)
)

This appeal from a denial of social segubenefits is befor¢he court for a final
order pursuant to 28 U.S.@ 636(c), Local Civil Rule73.01(B) (D.S.C.), and the
Honorable Richard M. Gergel's Novembé&d, 2011, order referring this matter for
disposition. [Entry #16]. The partieorsented to the undersigned United States
Magistrate Judge’s disposition of this case, vaitly appeal directly to the Fourth Circuit
Court of Appeals.

Plaintiff files this appegbursuant to 42 U.S.C. § 405(@f)the Social Security Act
(“the Act”) to obtain judicial review of the final decision of the Commissioner of Social
Security (“Commissioner”) denying the claimrfdisability insurance benefits (“DIB”).
The two issues before the court are whetthe Commissioner’s findings of fact are
supported by substantial evidenand whether he applied thper legal standards. For

the reasons that follow, the couftilns the Commissioner’s decision.
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l. RelevantBackground

A. ProceduraHistory

On March 10, 2009, Plaintiff filed arpplication for DIB in which he alleged his
disability began on Novembe}, 2003. Tr. at 115-16.His application was denied
initially and upon reconsideration. Tr. @8-64. On July 22, 2010, Plaintiff had a
hearing before an Administrative Law Judt&LJ”). Tr. at 24—62(Hr'g Tr.). The ALJ
issued an unfavorable decision on Aug@%t 2010, finding that Plaintiff was not
disabled within the meaning of the Actr. &t 9-17. Subsequently, the Appeals Council
denied Plaintiff's request for review, makittyge ALJ’s decision thénal decision of the
Commissioner for purposes of judicial reviewr. at 1-3. Thereadt, Plaintiff brought
this action seeking judicial review of t@®mmissioner’s decision in a complaint filed on
August 8, 2011. [Entry #1].

B. Plaintiff's Background and Medical History

1. Background

Plaintiff was 43 years old at the time okthearing. Tr. at 115. He completed
two years of college. Tr. at 16 His past relevant work PRW”) was as an artillery gear
logical crew member, a tax clerk, a matehahdler, a shipping and receiving clerk, a
forklift operator, a highway miatenance worker, a sales representative distributor of
vehicle supplies, a retail store manager, aigavy equipment operator. Tr. at 56-57.

He alleges he has been unable to work since November 3, 2003. Tr. at 115.



2. MedicalHistory
Plaintiff has a long history of asthm&ee, e.g.Tr. at 362. He injured his neck in
2003 and had cervical fusion surgery in May 2004. at 363. He served in the Army
until May 2005. Tr. at 362.His care was thereafter maged by treatment providers
from the Department of Veteran’'s Affairs (VA). Various VA medical records stated
Plaintiff had 90% service connected disability, as follows:

hiatal hernia—10%

spinal stenosis—30%

paralysis of the uppmdicular nerve group—40%
migraine headaches—10%

limited flexion of the knee—10%

flat foot condition—0%

asthma, bronchial—60%

limited flexion of the knee—10%

Tr. at 249, 251, 253, 257, 266.

Plaintiff received documented treatmdmeginning in 2005. After pulmonary
function testing in Septemb&005, a VA doctor noted sewee persistent asthma and
possible restrictive disorder @nncreased Plaintiff's asthmaedication dosage. Tr. at
275-77. In November 2005, his complaimsluded neck pain raatiing into shoulders
and arms, bilateral knee pain, and intermittent migraine headaches (2-3 a month), and
asthma. Tr. at 362. He said he could nohdoprior job due tameck pain, but he was
exercising regularly anglanned to apply for vocationalhabilitation. Tr. at 362—63.

On examination, Plaintiff had decreasedga of motion of his neck, but had a normal

gait and balance, clear lungs, aralextremity edema. Tr. at 363.



As of December 2005, his headaches veeratrolled on medication. Tr. at 270—
71.

In February 2006, a VA treatment prosidnoted that Plaintiff's asthma had
worsened over the pagear. Tr. at 273. Plaintifsaid he had daily and nocturnal
symptoms if he did not use his inhalerfdyve bed time, but he never had to have
emergency treatment for asthma and wasntw®nough medicine to take care of the
symptoms at home.” Tr. at 273, 356-5Tater that month, he reported difficulty
sleeping due to neck pain and numbnesssrupper extremities when sleeping, but said
his pain was overall controlled on medicatiohr. at 352. The VA treatment provider
noted that Plaintiff's neurolagal examination was stabléd.

The following month, a VA treatment provider noted that Plaintiff's asthma
seemed to have respondedipesly to the recent changes Ims medication dosage. Tr.
at 347-49. In May 2006, Piiff walked into tke VA clinic without difficulty, had 97%
oxygen saturation on room a@nd voiced noconcerns. Tr. at 34 In June 2006,
pulmonary testing showed moderately sevebstruction with gositive bronchodilator
(medication) response. Tr. at 268.

As of July 2006, he was walking 2-3les every other day, was independent in
his activities of daily living (“ADLs”), andhis asthma and neuaglical status were
stable. Tr. at 339—40. Later that mortik, reported that he felt “much improved” and
that his functional capacity had “significantimproved” after his asthma medication was

increased. Tr. at 344, 346.



Pulmonary function testing in Octob2006 showed severbstruction without
bronchodilator response. Tr. 264. The VA treatment prader noted that Plaintiff's
asthma “[a]lways responds to [medication] and [he] has no limitations in physical
activity.” Tr. at 333-34.

Plaintiff had knee surgery for a ruptureshdon in December 2006. Tr. at 320.

Electrodiagnostic testingpn May 10, 2007, revealedilateral carpal tunnel
syndrome. Tr. at 225-26.

In July 2007, a VA treatnm¢ provider again notedhat Plaintiff's asthma
“symptoms at present do not limit his activityTr. at 328. On examination, he had mild
wheezing, but was in no acuestress and had no extremity edema. Tr. at 330.

A chest x-ray in July 2007 showed s@mn of active disease, some irregular
density of the right humerdiead, and a cervical fusion plate (from Plaintiff's prior
surgery). Tr. at 234, 330. hAging of Plaintiff's neck in Jy 2007 showed adenoidal soft
tissue hypertrophy (similar to that shown in 20 intact cervical fusion at C6-7; and
mild discogenic changes. Tr. at 237-38.

Plaintiff also had foot ankinee x-rays taken in July 2007. Tr. at 235-37. The foot
x-rays showed bone spurs, worse on the rigiid, other minor findings. Tr. at 235. The
knee x-rays showed a new patella tendonungptvith continued soft tissue swelling of
the left knee; quadriceps raphy in both thighs, worse on the left; and medial

compartment osteoarthritis ofethight knee. Tr. at 236-37.



Plaintiff was treated for carpal tunnel syoche on July 10, 2007. Tr. at 224. The
treating physician told him to wear his splitsly at night and that the splints were not
an obstacle to workld.

In August 2007, a VA @atment provider noted Plaintiff was off work as a
mechanic, but that he plannedr&durn to school for job retraining after his knee healed.
Tr. at 320. An examation showed slightly decreasedension of the knee, an antalgic
gait, normal balance, and clear lungsl. The provider noted tha&laintiff's back and
neck pain were controlled, artdat his asthma was stabléd. Pulmonary testing in
August 2007 showed severestiniction with significant lmnchodilator responsiveness.
Tr. at 262—-63.

In October 2007, Plaintiff reportede was working asa mechanic, which
aggravated his neck, back, and knee painatf318. He requesteoh orthopedic consult
for his knee pain and a neurological consulthierneck, back, and shider pain. Tr. at
317.

Plaintiff was seen in follv-up for carpal tunnel syndme on October 23, 2007.
Tr. at 223. Electrodiagnostic test resu#isowed moderate bilateral carpal tunnel
syndrome with no progress the past five months. Tr. 221-23. The treating physician
suggested possible surgical decompressidim. at 220-23. Later in October 2007,
Plaintiff was wearing splintdor carpal tunnelsyndrome, but said his pain (multiple
areas) was mostly controlled. Tr. at 323. étpressed concern that he could not be as

active as he wanted to becaaseeck and knee paird.



On October 30, 2007, Plaintiff request@deurology consuliegarding his neck
and back pain. Tr. at 315.

An MRI of Plaintiff's left knee in Novemér 2007 showed changes consistent with
chronic disease of the patella tendon and kesser extent, the distal quadriceps tendon;
a possible prior patella tendorateand meniscal changesr. @t 230—-31.An MRI of the
right knee showed chronic alges of a quadriceps tendoitiwthe tendon still appearing
intact and changes to thetdeal meniscus, including cysbrmation and an irregular
mass-like formation. Tr. aR32-33. The radiologistecommended an orthopedic
consultation. Tr. at 231.

When Plaintiff followed up for the MRI results, he repdrteeck pain that radiated
into his right arm whehe turned his head and painbioth knees that lifted his activity.

Tr. at 311-12. He told theetment provider that he wastisfied with current pain
control. Tr. at 312. Plaintiff said he wagsable to work due to pain and that he still
could not fully extend his left kneeld. An examination ofthe left knee showed
evidence of the priosurgery, mild effusion, and slightly decreased extension. He
had full range of motion and reffusion in his right kneeld. He had an antalgic gait
and decreased muscle bulk s right upper extremity, but moved all four of his
extremities equally and Hanormal balanceld. The VA treatmenprovider noted that
Plaintiff's neurological examation was stable and th&is pain was controlled on
medication. Id. The provider recommended thataidtiff avoid strenuous exercise,

running, jumping, and twisting due to his knee problends.



As of December 2007, Plaintiff wakding well on his asthma medications, had
clear lungs, and said he was “doing much bettdr.” at 305. He reported that he could
walk up the stairs more easily and laugh sithcoughing and beindhert of breath. Tr.
at 307. He was wearing nebkace, which he said was digepain from &pin” in his
neck. Tr. at 305.

On January 9, 2008, Plaintiff saw RobBadwles, M.D., an orthopedist at the VA,
for complaints of bilateral knee pain and lgttadriceps weakness. Tr. at 258-59. Dr.
Bowles noted Plaintiff had done “fairly well” lowing surgical repair of his left knee.
Tr. at 259. On examination, Plaintiffleft knee had some litation of motion and
crepitus (popping sounds), a high knee camgd no joint line tenderness, effusion, or
instability to stressedd. The right knee had full motionith crepitus and no effusion or
instability to stressesld. Dr. Bowles said imaging shaa quadriceps weakness in both
thighs, worse on the left; patellofemordisease, worse on the left; and medial
compartment osteoarthritis of the right kne&d. He diagnosed status post patellar
tendon rupture and patefléomoral chondoromalacia.ld. He recommended physical
therapy for quadriceps strehghing, but not surgeryid.; see alsadlr. at 303—-04.

In April 2008, Plaintiff followed up at th&A for neck and knee pain. Tr. at 299.
He said he was trying to stay active andttphysical therapy lblaimproved his balance
and pain.ld. On examination, he hah antalgic gait, but normaklance, stable joints,
and clear lungs. Id. The treatment proder noted that Platiff's neurological
examination was stable, thastinees had impwed stability with physical therapy, that

Plaintiff was satisfied with his current paiargrol, that his migraines were controlled on
8



medications, and that his asthma was stabteat 299-300. His #sma continued to be
“well controlled” as of Jly 2008. Tr. at 295-97.

A chest x-ray in August 28 showed no sign of acéwlisease and an unchanged
cervical fusion plate (from Plaintiff's prior swegy). Tr. at 228. Foot x-rays showed
possible prior trauma and valgus angolatiof both great toes. Tr. at 229-30.
Pulmonary function tests in Augui2008 showed “moderatedgvere airway obstruction”
with significant bronchodialator response. Tr. at 247-48.

In February 2009, Plaintiff complained woéck, back, and kneeipa Tr. at 286.
He reported that he was trying to stagtive, was exercising a little more, and had
decreased right shoulder paindaincreased range of motionid. He also said he was
having migraines less often and responeell to his current medicationsid. On
examination, he had an antalgic gdiyt normal balance and clear lung&d. The
treatment provider’'s diagnosexluded degenerative disc disease of the cervical spine
and degenerative jointskase of the kneesd. She concluded that Plaintiff “remain[ed]
satisfied with current painoatrol,” that his migraines werstable and controlled; and
that his asthma was stabliel.

In a report of contact dated May 4, 208aintiff stated thahe could not look
down for any length of time, could sit for gr80 minutes at a time, and could stand for
even less time. Tr. at 171.

On August 20, 2009, Plaintiff saw BlkakMoore, M.D., for an evaluation in
connection with his appation for benefits. Tr. at 386—-8®laintiff said he last worked

in 2006 as a mechanic, but had to quit dueeick pain. Tr. at 387. He reported severe
9



difficulties dressing himselfld. He said he could lift 2Pounds, stand 40 minutes at a
time, sit 40 minutes at a time, and walkatevel surface for abo@5 minutes at a time
Id. He said he could not do househattores such as sweeping, mopping, and
vacuuming, but @uld drive and do some limidecooking and shoppingld. He said he
used an assistive walking devicér. at 388. On examinatiohe was in no acute distress
and had 96% oxygen saturation on room air.. at 387. He had a widened stance (gait);
relatively poor balance; intact pulses; fullpgistrength; mild atrophy of right deltoid
muscle with full shoulder range of motiospme reduced range of motion of the left
shoulder, neck, and backe ability to stand ohis heels and toesibéfly, and full motor
strength. Tr. at 388ee alsolr. at 385-86. Neck x-rayshowed post-operative and
degenerative changes. Tr. at 381. Left kaeays showed an abrmal left knee with
upward positioning of the knee cap and ewice of old injury and some heterotopic
calcification and bone formationld. Right knee x-rays shad degenerative changes
with marginal spurring.d.

On September 1, 2009, state-agencysottant George Keller 1ll, M.D., opined
Plaintiff could occasionally lift and/or carr@0 pounds; frequently lift and/or carry 10
pounds; stand or walk at lédw/o hours in an eight-hour wikaday; sit about six hours in
an eight-hour workday; could occasionally dimamps and stairs, balance, stoop, kneel,
crouch, and crawl; never climb ladders, ropesaaffolds; was limited in reaching in all
directions; and should avoid even modem#tposure to fumes, odors, dusts, gases, and

poor ventilation. Tr. at 390-97.
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On September 24, 2009, gatgency consultant KatarDoig, M.D., reviewed the
record and concurred with DKeller's opinions except thddr. Doig alsoopined that
Plaintiff was limited in pushing and/or pullivgth his lower extremitis. Tr. at 406-13.

C. TheAdministrativeProceedings

1. TheAdministrativeHearing
a. Plaintiff's Testimony

At the July 22, 2010, hearing, Plaintifistéied that he did not have any medical
records in addition to those thaere already in the cerd. Tr. at 32. Halso stated that
records from his most recemedical treatment weracluded in the recordld.

He testified that he left the military in M&2005. Tr. at 35He said that between
November 3, 2003, his alleged onset dataj May 22, 2005, whehe got out of the
Army, he worked at a “tax pte,” where he gave people papers and showed them where
to sit until they were called. Tr. at 388. He testified that unless he had doctor
appointments, he worked fromuioto six hours a day with an additional two-hour lunch
break. Tr. at 37-38. He said he was abledo the job, and that the only medical
problem affecting his ability tperform the job was his negain (as he finot yet had
neck surgery).ld. Plaintiff testified his asthma digot affect his abilityto perform the
job and that he did not yéiave any knee problemdd. He testified that the heaviest
thing he had to lift was a chair (weighing amgmately 20 pounds) and that he only did
that occasionally. Tr. at 39. He said hedrto work for a shartime rebuilding heating
and air conditioning units after Heft the military. Tr. at 40.He testified that his VA

disability rating was “from 90% to 100 because [he was] not workingld.
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Plaintiff said he could not work becausf his medications, neck pain, severe
weakness in his right hand, and extreme knee painat 41-42. He said he had worn a
neck brace for part of each dsiyce 2006. Tr. at 42. Hmid he nevehad surgery for
carpal tunnel syndrome. Tr. at 47. He dagihiatal hernia sometimes caused abdominal
pain and gas and that he hagefor six migraine headaches a month. Tr. at 53. Plaintiff
also stated that he took daily dieations for asthma. Tr. at 54.

Regarding his activities, Plaintiff testified that he drove occasionally, picked his
children up from school, @npicked up food. T at 42. He stated that he did not drive
every day because his neck wabswell up. Tr. at 43. Hsaid he had trouble walking
due to low back and knee palvut could walk 50 yardsld. He said he sometimes went
to the mall, but needed “buggy” to ride on. Tr. at 44. Plaintifftestified that he had
eight children, and that he had been the anntaregiver for three of them since 2006.
Tr. at 44-45. He further stated that inened, sometimes cooked, and could do light
housework, and that Hed no problem watchintglevision or reading. Tr. at 45, 47. He
testified that his children hetd him around the house witlboking and cleaning. Tr. at
45, 48. Finally, Plaintiff stated that Head not had any traimg or schooling since
leaving the military. Tr. at 49.

b. VocationalExpertTestimony

Vocational Expert (“VE”) Mark Stefnickieviewed the recordnd testified at the
hearing. Tr. at 55. The VEategorized Plaintiff's PRW dsllows: as an artillery gear
logical crew member as light, skilled work;asax clerk as sedentary, semi-skilled work;

as a material handler as heavy, semi-skillexatk; as a shipping and receiving clerk as
12



medium, skilled work; as a folikt operator as medium, serakilled work; as a highway
maintenance worker as medium, semi-skileark; as a sales representative distributor
of vehicle supplies as light, skilled work; asetail store manager as light, skilled work;
and as a heavy equipment ogger as medium, skilled work. Tr. at 56-57. The ALJ
described a hypothetical inddaal of Plaintiff's vocationlaprofile who could perform
sedentary work, but was further limited t@casional climbing of ramps and stairs,
balancing, stooping, kneelingrouching, or crawling; nevelimbing ladders, ropes, or
scaffolding; never engaging in overhead ha#ag bilaterally; avoiding moderate exposure
to workplace hazards and twitants such as fumes, odors, dusts, gases; and frequently
engaging in bilateral handlingnd fingering. Tr. at 58-59The VE testified that the
hypothetical individual coulgperform Plaintiffs PRW as a tax clerk, but none of his
other PRW. Tr. at 59. The ALJ asked whetinere were any other jobs in the region or
national economy that the hypetital person could performd. The VE identified the
following sedentary positions: telemarketsuyveillance system omitor, and telephone
information clerk. Tr. at 59-60.
2. TheALJ’s Findings
In his August 27, @10, decision, the ALthade the following findings of fact and
conclusions of law:
1. The claimant meets the insured stateguirements of the Social Security
Act through December 31, 2010.
2. The claimant has not engaged in substantial gainful activity since
November 3, 2003, the allegedset date (20 CFR 404.15&tlseq).

3. The claimant has the following sevemepairments: status post left patella
tendon repair; status post cervicalsifin; degenerative disc disease;

13



Tr. at 9-17.

degenerative joint disease; asthnmaigraine headaches; bilateral foot
problems; and carpal tunnel syndrome (20 CFR 404.1520(c)).

The claimant does not have an impant or combination of impairments
that meets or medically equals onelwd listed impairments in 20 CFR Part
404, Subpart P, Appendix 12q CFR 404.1520(d), 404.1525, and
404.1526).

After careful consideration of the emtirecord, | find that the claimant has
the residual functional capacity perform sedentary wdrk' as defined in
20 CFR 404.1567(a) with only occasibohmbing ramps/stairs, balancing,
stooping, kneeling, crouchingand crawling and no climbing
ladders/ropes/scaffolds, or bilateral oweal reaching. The claimant is also
limited to frequent bilatal handling and fingering and should avoid more
than moderate exposure to respiratarigants (such as fumes, gases, etc.)
and work place hazards.

The claimant is capable of performingspaelevant work as a tax clerk.
This work does not require the rpmance of work-related activities
precluded by the claimant’s residudunctional capacity (20 CFR
404.1565).

The claimant has not been under aadility, as defined in the Social
Security Act, from November 3, 2008Byough the date of this decision (20
CFR 404.1520(f)).

FN 1: Sedentary work is describdy the Commissioner of the Social
Security Administration as requirinigting and carryingup to 10pounds
occasionally and lesser amounts frequerstiiting for 6 hours in an 8-hour
day, and standing and walk occasionally (2 hours in an 8-hour day).

Discussion

Plaintiff alleges the Commissionerred for the following reasons:

1)

2)

3)

The ALJ failed to evalda the combined effect éflaintiff's impairments;

The ALJ’s findings at steps four afide are not supported by substantial
evidenceand

The ALJ performed adlved credibility analysis.

The Commissioner counters that substhevédence supports the ALJ’s findings

and that the ALJ committed no legal error in his decision.

14



A. LegalFramework
1. The Commissiorie Determination-6Disability Process

The Act provides that disaity benefits shall be availde to those persons insured
for benefits, who are not of retirement agéjo properly applyand who are under a
“disability.” 42 U.S.C. § 423(a). Skan 423(d)(1)(A) defines disability as:

the inability to engage in any subsiahgainful activity by reason of any

medically determinable physical or mental impairment which can be

expected to result in death or which lested or can bexpected to last for

at least 12 consecutive months.

42 U.S.C. 8 423(d)(1)(A).

To facilitate a uniform and efficient @ressing of disabilityclaims, regulations
promulgated under the Act have reduced th¢usiry definition of disability to a series
of five sequential questionsSee, e.g., Heckler v. Camphelbl U.S. 458460 (1983)
(discussing considerations camoting “need for efficiencyin considering disability
claims). An examiner musbaosider the following: (1) wheer the claimant is engaged

in substantial gainful activity; (2) whether he has a severe impairment; (3) whether that

impairment meets or equals anpairment included in the Listings(4) whether such

! The Commissioner's regulations include an extensive list of impairments (“the
Listings” or “Listed impairments”) the Agencgonsiders disablingvithout the need to
assess whether there are any jobs a claiw@uit do. The Agencgonsiders the Listed
impairments, found at 20 C.F.R. part 4&ubpart P, Appendid, severe enough to
prevent all gainful activity. 20 C.F.R. § 404.1525. the medical evidence shows a
claimant meets or equals allteria of any of the Listed ipairments for at least one year,
he will be found disabled without furthessessment. 20 C.F.B.404.1520(a)(4)(iii).
To meet or equal one of thesistings, the claimant musstablish that his impairments
match several specific criteria or be “at keagqual in severity and duration to [those]
criteria.” 20 C.F.R. 8§ 404.1526ullivan v. Zebley493 U.S. 521, 530 (199(yee Bowen
15



impairment prevents claimant from performing PRWAhd (5) whether the impairment
prevents him from doing substantial gainful employmeSee20 C.F.R. § 404.1520.
These considerations are sometimes referres the “five steps” of the Commissioner’s
disability analysis. If a decision regardingalbility may be made at any step, no further
inquiry is necessary. 20 C.F.R. 8 4®R2Q0(a)(4) (providing tht if Commissioner can
find claimant disabled or not disabledaastep, Commissioner makes determination and
does not go on to the next step).

A claimant is not disabled within the am@ng of the Act if he can return to PRW
as it is customarily performed in the econoanyas the claimant actually performed the
work. See20 C.F.R. Subpart P,404.1520(a), (b); Social Security Ruling (“SSR”) 82—
62 (1982). The claimant beafrse burden of establishing hisability to work within the
meaning of the Act. 42 U.S.C. § 423(d)(5).

Once an individual has made a prima déashowing of disabilityoy establishing
the inability to return to PRWhe burden shiftéo the Commissioner to come forward
with evidence that claimant cgerform alternative wi and that such w& exists in the
regional economy. To satisfy that burddre Commissioner may obtain testimony from
a VE demonstrating the existence of jobs lawde in the national economy that claimant

can perform despite the existence of impaints that prevent ¢hreturn to PRW.Walls

v. Yuckert 482 U.S. 137, 146 (1987) (noting tharden is on claimant to establish his
impairment is disabling at Step 3).
% In the event the examiner does not find anctait disabled at the third step and does not
have sufficient information about the claimanpast relevant work to make a finding at
the fourth step, he may proceed to thehfiftep of the sequential evaluation process
pursuant to 20 C.F.R. § 404.1520(h).

16



v. Barnhart 296 F.3d 287, 290 (4tkir. 2002). If the Commssioner satisfies that
burden, the claimant must then estabtlsdit he is unable to perform other worlall v.
Harris, 658 F.2d 260, 2645 (4th Cir. 1981)see generally Bowen v. Yucket82 U.S.
137, 146. n.5 (1987) (regarding burdens of proof).
2. The Court’s Standard of Review

The Act permits a claimant to obtain ja@dil review of “any final decision of the
Commissioner [] made after a hearing to whiee was a party.”42 U.S.C. 8§ 405(g).
The scope of that federal court review is narrowly-tailoredlétermine whether the
findings of the Commissioner are support®d substantial eviehce and whether the
Commissioner applied the proper legal standardvaluating the claimant's cas&ee
id., Richardson v. Peralegt02 U.S. 389, 390 (1971\Vvalls v. Barnhart296 F.3d 287,
290 (4th Cir. 2002)diting Hays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 1990)).

The court’s function is not to “try thesases de novo or resolve mere conflicts in
the evidence.” Vitek v. Finch 438 F.2d 1157, 1157-58 (4th Cir. 1974¢e Pyles v.
Bowen 849 F.2d 846, 84@ith Cir. 1988) ¢iting Smith v. Schweikei795 F.2d 343, 345
(4th Cir. 1986)). Rather, the court must uphold the Commissioner’s decision if it is
supported by substantial evidenc&ubstantial evidence” isuch relevant evidence as a
reasonable mind might accept as adégia support a conclusion.Richardson 402
U.S. at 390, 401Johnson v. Barnhart434 F.3d 650, 653 (4th Cir. 2005). Thus, the
court must carefully scrutinizihe entire record to assuitgere is a sound foundation for
the Commissioner’s findings, and thas conclusion is rationalSee Vitek438 F.2d at

1157-58;see also Thomas v. CelebrezZz8l F.2d 541, 543 (4@Gir. 1964). If there is
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substantial evidence to suppdne decision of the Commissier, that decision must be
affirmed “even should the coudisagree with such decision.Blalock v. Richardsgn
483 F.2d 773, 775 (4th Cir. 1972).
B. Analysis
1. TheALJ ProperlyConsideredPlaintiff's Combined Impairments

Plaintiff argues that the ALJ failed to make particularized findings regarding the
combined effects of his impairments. [Bn#21 at 11-12]. The Commissioner contends
the ALJ’s decision is sufficignto show that he adequbteconsideredthe combined
effects of Plaintiff’'s impairments in makingshdisability determin@on. [Entry #22 at
15-18].

When, as here, a claimant has mtian one impairment, the statutory and
regulatory scheme for makingsdbility determinations, amterpreted by the Fourth
Circuit, requires that the ALJ consider thembined effect of these impairments in
determining the claimant’s disability statuSee Walker v. BoweB889 F.2d 47, 50 (4th
Cir. 1989);see also Saxon v. Astrug62 F. Supp. 2d 471, 81D.S.C. 2009) (collecting
cases in which courts in this District hanaterated importance adfie ALJ’'s explaining
how he evaluated the combined effects@laimant’s impairments). The Commissioner
is required to “consider the combined effaxt all of the individual's impairments
without regard to whether any such impainhaf considered separately, would be of
such severity.” 42 U.S.C.&83(d)(2)(B) (2004). The ALthust “consider the combined

effect of a claimant’s impairnmés and not fragmentize themWalker, 889 F.2d at 50.
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“As a corollary, the ALJ mushdequately explain his or hevaluation of the combined
effects of the impairments.Id.

In this case, the ALJ fitsletermined Plaintiff suffecefrom severe impairments of
status post left patella tendon repairatgs post cervical fusion; degenerative disc
disease; degenerative joint disease; astimigraine headaches; bilateral foot problems;
and carpal tunnel syndrome. Tr. at 11. teAfconcluding Plaintiff did not have an
impairment or combination of impairmentslating-level severity, the ALJ completed a
detailed RFC analysis. Tr. at 12-15. In hisCREhalysis, he identified each of Plaintiff's
impairments and the corresponding functionaltltions. Tr. at 15. He then made the
following statement: “I consided the combination of theatmant’s impairments as well
as any problems he might encounter asr¢ajlt of his alleged pain by restricting him
from exposure to worklace hazards.d.

The court finds the ALJ’s decision sufficteto demonstrate that he considered
Plaintiff's combined impaments. Although Plaintiffargues the link between his
impairments and the restriction from expostweworkplace hazards is not clear, this
argument is a red herring. The issue befbke court is whether the ALJ adequately
considered Plaintiff's impairments. Becalwaintiff's RFC includes limitations tied to
numerous distinct impairments and the ALJ #eadly stated in the RFC analysis that
he considered Plaintiff's impairments innsbination, the ALJ d#sfied his obligation
under Walker. See Thornsberry v. Astru€/A No. 4:08-475-HMH-TER, 2010 WL
146483, at *5 (D.S.C. Jan. 12, 2010) (findihgt “while the ALJ could have been more

explicit in stating that his discussion dealith the combinationof [the plaintiff's]
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impairments, his overall findings adequatedyaluate the combined effect of [the
plaintiff's] impairments”). Furthermore, &htiff has offered noexplanation of how
more discussion of his combined impairngemay have changed the outcome of this
case or identified any additional restrcts that would flow from his combined
Impairments. For these reasons, the court findsaad on this issue unwarrante8ee
Brown v. AstrugeC/A No. 0:10-1584-RBH, 2012 WB716792, at *6 ([(5.C. Aug. 28,
2012) (finding that Fourth Circuit precedent issued aktéalker suggested thatvalker
was not meant to be usedaasap for the Commissioner).
2. Any Error in Finding Plaintiff Cald Return to PRW Was Harmless

Plaintiff next argues that the ALJ's consion that Plaintiff could return to PRW
as a tax clerk is not supportby substantial evidence. [Ent#21 at 13]. In support of
his argument, Plaintiff contends the ALJ ernedfailing to verify” his testimony that he
received a 90 percent imipaent rating from the VA. Id. at 12. Plaintiff also argues
that the ALJ should have olbtad records clarifying Plairfitis duties wherhe worked as
a tax clerk. Id. He further argues that the ALJ's flawed conclusion at step four
necessarily resulted in ldgarror at step fiveld. at 13. The Commissioner responds that
the ALJ properly developed theaord regarding Plaintiff's PR as a tax clerk. [Entry
#22 at 19]. The Commissioner further argdiest even if the ALJ erred in finding

Plaintiff could perform PRW, the error whsrmless because he also found there were

® The court notes that the impairment ratimas documented in the medical records. Tr.
at 249, 251, 253, 257, 266As Plaintiff concedes, haver, the ALJ ws not bound by
the impairment rating. [Entry #21 at 12].
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other jobs in the national economy that someone with Plaintiffs RFC could perfdrm.
at 19-20.

At step four, the ALJ detmines whether a claimant’s impairments prevent him
from performing PRW. See20 C.F.R. 8§ 404.1520. H decision regarding disability
cannot be made at step fouhe ALJ moves to step five and considers whether the
claimant’s impairments prevent him from egga in substantial gainful employment.
Id.

Here, the ALJ determined atep four that Plaintiff could return to PRW as a tax
clerk. Tr. at 16. Plaintiff'scontends this findig was in error. Té ALJ alternatively
found, however, that based on Plaintiff's agducation, work expence, and RFC, he
could perform other jobs existing in sifoant numbers in the national economid.
Specifically, the ALJ relied on the VE’s temony that a hypothetical individual with
Plaintiff's vocational profile and RFC could woas a telemarketesurveillance system
monitor, and telephone information clerk. Tr. at 16-17. Thus, even if the ALJ had not
found Plaintiff capable of tarning to PRW, the ALJ’s alternative findings support his
ultimate conclusion that Plaintiff is not disged. Based on the fayeing, the court finds
that any error by the ALJ in concluding thaintiff could returnto PRW was harmless.
See Mickles v. Shalgl29 F.3d 918, 921 (4th Cir. 1994affirming denial of benefits
where the ALJ erred in evaluating a claimam@sn because “he would have reached the
same result notwithstaing his initial error”).

Plaintiff argues that the alternative findi is unsound because it is premised, in

part, on his PRW as a tax clerfentry #23 at 3—-4]. In posing the hypothetical to the VE,
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the ALJ asked the VE tassume an individual of Plaiff's “age, education, and work
experience.” Tr. at 58. Plaintiff contentisat the “work experience” portion of the
hypothetical was flawed because his desicnipof his duties as a tax clerk does not
correspond witlthe DOT definition relied upn by the VE. [Entry23 at 3; Entry #21 at
12-13]. While the court agredisat Plaintiff's descriptiorof his work is significantly
different from the DOT definition, thigliscrepancy does not invalidate the VE's
testimony or the ALJ’s alternative findingThe VE did not concide Plaintiff had any
transferrable skills from his work as a tax kland his work, regardés of the duties, is
unrelated to the jobs advanceyg the VE. Consequently, the court finds that any error in
classifying Plaintiff's prior work aa tax clerk was also harmless.

3. TheALJ's Credibility Determination is Suppted by Substantial
Evidence

Plaintiff also argues thahe ALJ performea flawed credibility analysis. [Entry
#21 at 13]. Specifically, Plaintiff arguesetiALJ mischaracterized his ADLs and failed
to properly develop the record regagl his recent medical treatmenit. at 14-15. The
Commissioner argues the ALJ’s decision is sufgabby substantial evidence and should
not be disturbed. [Ent#22 at 12-14].

Prior to considering a claimant’s subjective complaints,AAd must find a
claimant has an underlying impairment thais been establishdy objective medical
evidence that would reasongbbe expected to cause bgective complaints of the
severity and persistence allegefSee20 C.F.R. § 404.1529; 20 C.F.R. 8§ 416.929; SSR

96-7p; Craig v. Chater 76 F.3d 585, 591-96 (4thrCiL996) (discussing the regulation-
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based two-part test for evaluating pain). Thstfpart of the test “does not . . . entail a
determination of the intensity, persistencor functionally limiting effect of the
claimant’'s asserted pain.76 F.3d at 594 (internal quditan omitted). Second, and only
after claimant has satisfied the threshold inquiry, the ALJ is to evaluate “the intensity and
persistence of the claimant'sipaand the extent to which itfacts her abilityto work.”

Id. at 595. This second step requires the fd_donsider the record as a whole, including
both objective and subjective evidence, &8R 96-7p cautions that a claimant’s
“statements about the intensiéyd persistence of pain or other symptoms or about the
effect the symptoms have on his or her abildywork may not be disregarded solely
because they are not substantiated by tibgmedical evidence.” SSR 96-7p, 1 4.

If an ALJ rejects a claimant’s testimoaypout her pain or physical condition, he
must explain the bases for such rejectionetsure that the desion is sufficiently
supported by substantial evidenddatcher v. Sec'’y, Dep¢f Health & Human Servs
898 F.2d 21, 23 (4th Cir. 1989). “The deteration or decision must contain specific
reasons for the finding on credibility, supfeat by the evidence itine case record, and
must be sufficiently specific to make cletr the individual ad to any subsequent
reviewers the weight the adjudicator gavehe individual’'s statements and the reasons
for that weight.” SSR 96-7p, 5. In evaluating the intensity, persistence, and limiting
effects of an individual’'s symptoms and teetent to which theyimit an individual's
ability to perform basic work activities, adjudicators aredosider all record evidence,
which can include the followinghe objective medical ewihce; the individual’'s ADLS;

the location, duration, frequency, and mg#y of the individual's pain or other
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symptoms; factors that precipitate and aggravate the symptoms; the type, dosage,
effectiveness, and side effects of any roation the individual takes or has taken to
alleviate pain or other symptoms; treatpeother than medication, the individual
receives or has received for relief of pain or other symptoms; any measures other than
treatment the individual uses to relieve pamother symptoms; and any other factors
concerning the individual’'s functional limitatiorsd restrictions dato pain or other
symptoms. SSR 96-7p.

Here, after setting forth the applicablgukations, the ALJ considered Plaintiff's
subjective claims under the required two-step procé&=e Craig,76 F.3d at 591-96.

The ALJ found Plaintiff's inpairments could reasonablye expected to cause the
symptoms he alleged, but determined that Plaintiff's testimony “concerning the intensity,
persistence and limiting effects” of his symptoms was “not credible to the extent” the
testimony was inconsistent with the ALdlstermination of his RFC. Tr. at 14.

The ALJ found thathe record did not support Piff's claims of disabling
impairments. Plaintiff had received no sigeaint recent treatmemor his cervical spine
problems and reported in breiary 2009 that he was séesl with his current pain
control. Tr. at 14. The record reflectdtht Plaintiff's migraines were well controlled
with medication, including over-the-countanalgesics and that, as of February 2009,
they were occurring less oftemcresponding well to medicatiorid. The ALJ noted
Plaintiff had not complained of severe symptorelated to his hiak hernia and had not
experienced any significant weighiss as would be expectedd. With regard to

Plaintiff's asthma, the ALJ natiethat the condition was dedoed as stable in the most
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recent treatment note and Pl#inhad never soughémergency care or intubation for his
asthma.ld.

Plaintiff dismisses the foregoing findgjs as a “re-examination of the medical
evidence” and contends the ALJ failed to prbpeonsider the factors set forth in SSR
96-7p. [Entry #23 at 1]. To the contyathe evidence cited by the ALJ directly
addressed the effectiveness of Plaintiff’'sdioations, a factor listed in SSR 96-7p.
These records weredtily probative of Plaitiff's credibility becaise, “[i]f a symptom
can be reasonably controlled by medicatorireatment, it is not disabling.'Gross v.
Heckler, 785 F.2d 1163, 1165—6 (4th Cir. 1986).

In discounting Plaintiff's credibility, thédLJ further stated that Plaintiff had not
received any medical treatment since February 2008. Plaintiff suggests that
additional records may have existed, buttthe ALJ failed to properly develop the
record. [Entry #21 at4]. This argument is perplexj because the ALJ asked Plaintiff
at the hearing whether his mestent medical treatment wasntained in the record. Tr.
at 32. Plaintiff responded that it wakl. Plaintiff fails to articulate what further steps
the ALJ should have taken to ensure the ndtewas fully developed, and the court finds
that the ALJ did all that was required of him.

Finally, in finding Plaintiffless than credible, the Alcited to his ADLs. Tr. at
14. The ALJ referenced a May 2009 intewien which Plaintiff indicated that he
attended his children’s school activities, penfied light housewér and shopped.id.

The ALJ also noted that Plaith had been responsible for his children’s care since 2006
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and that the activities required in parenting are not consistent with Plaintiff's alleged
functional limitations.Id.

Plaintiff argues the ALJ's characterim of his ADLs conflicts with other
evidence in the reed. [Entry #21 at 14]. The cduhas reviewed the records cited by
Plaintiff in his brief in support of his edibility. Although someof these selective
records may support Plaintiff's credibilitthey do not rendethe ALJ's decision
unsupported. Craig, 76 F.3d at 589 (staginthat the court may not “undertake to re-
weigh conflicting evidence, make credibilitytdaminations, or sultisute [its] judgment
for that of the [Commissioner]”Hays v. Sullivan907 F.2d 1453,456 (4th Cir. 1990)
(holding that it is the ALJ’s responsibility, ntdte court’s, to determine the weight of
evidence and resolve cdinfs of evidence)Blalock 483 F.2d at 775 (indicating that
even if the court disagreedtivthe Commissioner’s decisiothe court must uphold it if
it is supported by substantial evidence).

Because the ALJ's decision to discouriintiff's credibility is supported by
substantial evidence, the codenies remand on this issue.

lll.  Conclusion

The court’s function is not to substéuits own judgmentfor that of the

Commissioner, but to determine whether his sleaiis supported as a matter of fact and

law. Based on the foregoing, the undamsig affirms the Commissioner’s decision.
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IT IS SO ORDERED.
(e V. Dtoctyes

February 15, 2013 ShivaV. Hodges
Columbia,SouthCarolina United States Magistrate Judge
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