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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFSOUTH CAROLINA
AIKEN DIVISION

Elizabeth Phillips, on behalf of Mark ) C/A No.: 1:12-533-SVH
Phillips, deceased, )
Plaintiff, ;

vs. ; ORDER

Carolyn W. Colvin, Acting )
Commissioner of Social Security )
Administration? ;
Defendant. )
)

This appeal from a denial of social seggubenefits is beforg¢he court for a final
order pursuant to 28 U.S.@ 636(c), Local Civil Rule73.01(B) (D.S.C.), and the
Honorable Terry L. Wooten’'s order ddteMay 31, 2012, referring this matter for
disposition. [Entry #6]. The parties consented toethundersigned United States
Magistrate Judge’s disposition of this case, vaitly appeal directly to the Fourth Circuit
Court of Appeals.

Plaintiff files this appegbursuant to 42 U.S.C. § 405(@f)the Social Security Act
(“the Act”) to obtain judicial review of the final decision of the Commissioner of Social
Security (“Commissioner”) denying the claimrfdisability insurance benefits (“DIB”).
The two issues before the court are whetthe Commissioner’s findings of fact are

supported by substantial evidence and whesie applied the proper legal standards.

! Carolyn W. Colvin becamthe Acting Commissioner of SadiSecurity on February
14, 2013. Pursuant tbed. R. Civ. P. 25(d), Cassl W. Colvin is substituted for
Commissioner Michael J. Astrue the defendant in this lawsuit.
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For the reasons that follow, the court neses and remands the Commissioner’s decision
for further proceedings a®t forth herein.
l. RelevantBackground

A. ProceduraHistory

On October 27, 2005, MatRhillips (“Claimant”) filedan application for DIB in
which he alleged higlisability began on May 12, 2003Tr. at 28, 591 986. After
holding a hearing, an administrative law judg&LJ”) issued an urdvorable decision on
April 26, 2007, finding Claimiat was not disabled under tiAet. Tr. at 28-35. The
Appeals Council denied Claimant’s requést further review, and Claimant filed an
action in the United States District Court fthe District of Arizona seeking judicial
review of the decision. The parties stipatito having that nter remanded pursuant to
sentence four of 42 U.S.C. Z)5(g), and on October 31, @& that court ordered the
matter be remanded for further admirasive proceedings. Tr. at 603-07.

On remand, a second ALJ, Richard Vogelhducted a de novo hearing and issued
an unfavorable decision on February 19, 20irftling that Claimant was not disabled
within the meaning of theAct. Tr. at 982-1011 (Hr'gTr.), 591-602 (decision).
Subsequently, the Appeals Council deniedi@ant’'s request for review, making the
ALJ’s decision the final decision of the @missioner for purposes of judicial review.
Tr. at 583-84. Thereafter, Claimant broughtaction in this court on April 15, 2010,
seeking judicial review of the Commissioner’s decisiéthillips v. Comm’r of the Soc.
Sec. Admin.No. 1:10-936 (Phillips I"), at Entry #1. On JulyL8, 2011, the undersigned

issued a Report and RecommendatiorRefjort”) recommending remand with
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instructions to the ALJ to consider Claints severe and non-severe impairments in
combination; the side effects of Claimantredications (specifically including the side
effect of drowsiness) in assessing hisdipility and RFC; Clanant’s credibility and
subjective complaints of pgirand all medical opinions ithe record and the weight
afforded to eachPhillips I, Entry #15. On August 18021, the district judge adopted
the Report in its entiretyPhillips I, Entry #21.

Claimant died on April 1, 2011, frormjuries he sustained after falling on
speakers in his living room.Tr. at 1138. His wife, Elabeth Phillips (“Plaintiff’),
properly filed a substitution forrand indicated that she woulkle to appear in person at
the hearing requested by Claimarifr. at 1139. Plaintiff appeared at a hearing before
ALJ Vogel on January 6, 2012. Tr. at 1144-9he ALJ again fouth that Claimant was
not disabled within the mearg of the Act. Tr. at 10110[). Because Plaintiff did not
file any exceptions to the ALJ’s decisionetlecision became the final decision of the
Commissioner for purposes of judicial reviewr. at 1011B. On February 24, 2012,
Plaintiff filed the present action seeking ®@wiof the Commissioner’s decision. [Entry
#1].

B. Plaintiff's Background and Medical History

1. Background

Claimant was 42 years old on the allegedetrdate in 2003. Tr. at 56. He
obtained a bachelor’'s degreebnsiness administration. Tat 986. His past relevant
work (“PRW”) was as a computer techmioi and systems analyst. Tr. at 1154.

Claimant’s insured status expirBeécember 31, 2006. Tr. at 593.
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2. Medical History and Prior Administrative Proceedings

The undersigned provided tdded summaries of Claimant’'s medical history and
his prior hearing testimonyn the Report entered iRhillips | at Entry #15. The
undersigned incorporates thaaeanmaries by reference herein.

C. TheAdministrativeProceedings

1. The Administrative Hearing on Remand
a. Plaintiff's Testimony

At the hearing on January 12, 2012aiRliff testified that Claimant stopped
working sometime before 2003 and thatrkalized it was impodsie for him to work
after he fell asleep in a job interview. Tr.1d#48. She said Claimant was always in pain
and that his medication resulted in excessiegtime drowsiness. Tr. at 1149. She
testified that Claimant was prone to fallingleep at any moment and would sometimes
fall asleep while standing up é@nvould then fall down. Tr. @150-51. Shetated that
his injuries from falls were mor while they lived in Arizongbut the situion worsened
when the family moved to Charleston, So@arolina, and Claimatst injuries became
more severe. Tr. at 1151. Plaintiff testiftba@t Claimant broke his sacrum after one fall
and ultimately died after falig and crashing into a stereo speaker at home. Tr. at 1151
52. She said Claimant alsodh@ouble sleeping at night due sleep apnea and had been
prescribed a CPAP machine tlhound it difficult to use becaudee could not lie down in
one position for more than a couple of hourr. at 1150. Plaiiff stated that she
primarily attributed Claimant’s difficulties with daytime drowsiness to his medications.

Tr. at 1152. She recalledathwhen Claimant’s pump batyeran out and he was on a
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very low dose of medication, he was cldaaded, but was inpacitated by pain.id.
Plaintiff also testified that Claimant hdaken treated for depression while living in
Arizona and that he had seen a psychiatmsa weekly basis for abit one year. Tr. at
1154.
b. VocationalExpertTestimony

Vocational Expert (“VE”) Arthur Schmitt reviewed the record and testified at the
hearing. Tr. at 1153. The VE categoriZ&dintiff's PRW as a amputer technician as
semiskilled, sedentary work; amg a systems analyst as skillsedentary work. Tr. at
1154. The ALJ described gpothetical individual of Plaitiff's vocational profile who
could perform sedentary work; no climbingaeting, balancing, kneeling, exposure to
industrial hazards, or overheadaching; and no operatioof foot pedals or motor
vehicles. Tr. at 1155.The ALJ included aditional limitations requiring a sit/stand
option and a low-stress setting with no mtiran occasional decision-making or changes
in setting. Id. The VE identified the followingunskilled jobs consistent with the
hypothetical: surveillance systems monitor, ticket seled telephone quotation clerk.
Tr. at 1155-56. Upon questimg by Plaintiff's counselthe VE testified that there
would be no jobs available in the natiomalonomy if the hypothetical individual was
unable to focus, concentratmd complete tasker up to two hours during the workday
due to distractions from pain medication seffects or psychological symptoms. Tr. at

1156.



2. The ALJ’s Findings on Remand

In his February 3, 2012, decision, theJAtnade the following findings of fact and

conclusions of law:

1.

2.

10.

The claimant last met the insured statguirements of the Social Security
Act through December 31, 2006.

The claimant did not engage substantial gainful activity during the period
from his alleged onset date of May P03 through his date last insured of
December 31, 200@20 CFR 404.157#&t seq).

Through his date last insured, tlaimant had the following severe
impairments: spinal arachnoiditidailed back syndrome status post-
surgery, osteoarthritis of the lumub spine and knees, carpal tunnel
syndrome, a hypersomnolent sleep disorder, obesity, and a major
depressive disorder (20 CFR 404.1520(c)).

Through his date last insured, the glant did not have an impairment or
combination of impairments that met medically equaledhe severity of

one of the listed impairments in 20 RfPart 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525 and 404.1526).

After careful consideration of the emtirecord, the undersigned finds that,
through the date last insured, the claimant had the residual functional
capacity to: sit for 6 hours of an 8-halay; stand/walk o2 hours of an 8-
hour day; frequently lift/carry lighitems; occasionally lift 10 pounds;
never climb, crawl, balance, kneedr reach overhead; and never be
exposed to hazards or operate motehicles. He woud have required a
sit/stand option at will. He would have been fumer limited to unskilled,
low-stress work, defined as no mdtean occasional decision making or
changes in the work setting.

Through his date last insured, thaiolant was unable to perform any past
relevant work (20 CFR 404.1565).

The claimant was born on May 286D and was 46 years old, which is
defined as a younger inddual age 45-4%n the date lashsured (20 CFR
404.1563).

The claimant has at least a high school education and is able to
communicate in English (20 CFR 404.1564).

Transferability of job skills is not matal to the determiation of disability
because applying the Medical-Voaatal Rules as a framework supports a
finding that the claimant is “not disked,” whether or not the claimant has
transferable job skills (See SSR 82-did 20 CFR Pad04, Subpart P,
Appendix 2).

Through his date last insured, comsidg the claimant’s age, education,
work experience, and residual functional capacity, there were jobs that
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existed in significant numbers in the national economy that the claimant
could have perfored (20 CFR 404.89 and 404.1569(a)).
11. The claimant was not under a disabiliag defined in the Social Security
Act, from May 12, 2003, the allegemhset date, through December 31,
2006, the date last insed (20 CFR 404.1520(Q)).
Tr. at 1011F-Q.
Il. Discussion
Plaintiff alleges the Commissionerred for the following reasons:

1) the ALJ failed to properly considére cumulative effects of Claimant’s
impairments;

2) the ALJ conducted amproper listing analysis;

3) the ALJ erred in evaltiag Claimant's RFC; and

4) the ALJ presented an incolege hypothetical to the VE.

The Commissioner counters that substhetvadence supports the ALJ’s findings
and that the ALJ committed no legal error in his decision.

A. LegalFramework

1. The Commissiorie Determination-6Disability Process

The Act provides that disaity benefits shall be availde to those persons insured
for benefits, who are not of retirement agéyo properly applyand who are under a
“disability.” 42 U.S.C. § 423(a). Sean 423(d)(1)(A) defines disability as:

the inability to engage in any subdiahgainful activity by reason of any

medically determinable physical or mental impairment which can be

expected to result in death or which lested or can bexpected to last for

at least 12 consecutive months.

42 U.S.C. § 423(d)(1)(A).



To facilitate a uniform and efficient geessing of disabilityclaims, regulations
promulgated under the Act have reduced th¢usiry definition of disability to a series
of five sequential questionsSee, e.g., Heckler v. Campbhelbl U.S. 458460 (1983)
(discussing considerations camoting “need for efficiencyin considering disability
claims). An examiner musbaosider the following: (1) wheer the claimant is engaged
in substantial gainful activity; (2) whether he has a severe impairment; (3) whether that
impairment meets or equals anpairment included in the Listings(4) whether such
impairment prevents claimant from performing PR\Ahd (5) whether the impairment
prevents him from doing substantial gainful employme8ee20 C.F.R. § 404.1520.
These considerations are sometimes referres the “five steps” of the Commissioner’s
disability analysis. If a decision regardingalbility may be made at any step, no further
inquiry is necessary. 20 C.F.R. 8§ 4®20(a)(4) (providing tht if Commissioner can
find claimant disabled or not disabledaastep, Commissioner makes determination and

does not go on to the next step).

> The Commissioner's regulations include an extensive list of impairments (“the
Listings” or “Listed impairments”) the Agencgonsiders disablingvithout the need to
assess whether there are any jobs a claiw@uit do. The Agencgonsiders the Listed
impairments, found at 20 C.F.R. part 4&ubpart P, Appendid, severe enough to
prevent all gainful activity. 20 C.F.R. 8§ 404.1525. the medical evidence shows a
claimant meets or equals allteria of any of the Listed ipairments for at least one year,
he will be found disabled without furthessessment. 20 C.F.B.404.1520(a)(4)(iii).
To meet or equal one of theekistings, the claimant musstablish that his impairments
match several specific criteria or be “at keagqual in severity and duration to [those]
criteria.” 20 C.F.R. § 404.1526ullivan v. Zebley493 U.S. 521, 530 (199G3ee Bowen
V. Yuckert 482 U.S. 137, 146 (1987) (noting tharden is on claimant to establish his
impairment is disabling at Step 3).
® In the event the examiner does not find anctait disabled at the third step and does not
have sufficient information about the claimanpast relevant work to make a finding at
the fourth step, he may proceed to thehfiftep of the sequential evaluation process
pursuant to 20 C.F.R. § 404.1520(h).
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A claimant is not disabled within the am@ng of the Act if he can return to PRW
as it is customarily performed in the econoanyas the claimant actually performed the
work. See20 C.F.R. Subpart P,404.1520(a), (b); Social Security Ruling (“SSR”) 82—
62 (1982). The claimant beafrse burden of establishing hisability to work within the
meaning of the Act. 42 U.S.C. § 423(d)(5).

Once an individual has made a prima déashowing of disabilityoy establishing
the inability to return to PRWhe burden shiftéo the Commissioner to come forward
with evidence that claimant cgerform alternative wi and that such w& exists in the
regional economy. To satisfy that burddre Commissioner may obtain testimony from
a VE demonstrating the existence of jobs lade in the national economy that claimant
can perform despite the existence of impa&ints that prevent ¢hreturn to PRW.Walls
v. Barnhart 296 F.3d 287, 290 (4tkRir. 2002). If the Commssioner satisfies that
burden, the claimant must then estabtlsdt he is unable to perform other worlall v.
Harris, 658 F.2d 260, 26465 (4th Cir. 1981)see generally Bowen v. Yucket82 U.S.
137, 146. n.5 (1987) (regarding burdens of proof).

2. The Court’s Standard of Review

The Act permits a claimant to obtain ja@l review of “any final decision of the
Commissioner [] made after a hearing to whiee was a party.”42 U.S.C. 8§ 405(g).
The scope of that federal court review is narrowly-tailoredigtermine whether the
findings of the Commissioner are supportad substantial eviehce and whether the

Commissioner applied the proper legal standardvaluating the claimant's cas&ee



id., Richardson v. Peraleg102 U.S. 389, 390 (1971\Valls v. Barnhart296 F.3d 287,
290 (4th Cir. 2002)diting Hays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 1990)).

The court’s function is not to “try thesases de novo or resolve mere conflicts in
the evidence.” Vitek v. Finch 438 F.2d 1157, 1157-58 (4th Cir. 1974¢e Pyles v.
Bowen 849 F.2d 846, 84@ith Cir. 1988) ¢iting Smith v. Schweikei795 F.2d 343, 345
(4th Cir. 1986)). Rather, the court must uphold the Commissioner’s decision if it is
supported by substantial evidenc&ubstantial evidence” isuch relevant evidence as a
reasonable mind might accept as adégua support a conclusion.’Richardson 402
U.S. at 390, 401Johnson v. Barnhart434 F.3d 650, 653 (4th Cir. 2005). Thus, the
court must carefully scrutinizéhe entire record to assuilgere is a sound foundation for
the Commissioner’s findings and that her conclusion is ratioBak Vitek438 F.2d at
1157-58;see also Thomas v. Celebrez2@l F.2d 541, 543 (41@ir. 1964). If there is
substantial evidence to supptine decision of the Commissier, that decision must be
affirmed “even should the coudisagree with such decision.Blalock v. Richardsgn
483 F.2d 773, 775 (4th Cir. 1972).

B. Analysis

1. RFCDetermination

Plaintiff contends that the ALJ errad his RFC determination by failing to
properly address the side effects of Clairsantedications as directed on remand and by
placing excessive weight on Claimant’'s dadlgtivities. [Entry#11 at 14-15]. The
Commissioner responds by focusmgthe ALJ’s credibility detenination, apparently in

an attempt to discredit Claimant’s complairggarding the side effects of his medication.
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[Entry #13 at 9-12]. The Comssioner’s only direct responge Plaintiff's allegation of
error is as follows:

Claimant also complains d@h the ALJ did not consider the side effects of

medications in assessing his residfuanctional capacity. However, the

ALJ specifically considered Claim#ds “complaints of pain and

hypersomnolence in limited [sic] hibalancing, climbing, exposure to

hazards, and operating motor vehicleghis was sufficient consideration

of Claimant’s claims of drowsineswhether the drowsiness was caused by

sleep apnea or was a side effect of medication.
Id. at 12 (internal citations omitted).

On remand, the ALJ was directed tonsmler any side effects of Claimant's
medications in combination witBlaimant’s other impairmentsPhillips I, Entry #15 at
35. The ALJ was further advised that “thexords suggest a potential tension between
Plaintiff's need to take medication to allevidiis severe pain to kable to work and the
drowsiness that medication causes that magléri his ability to wdk. On remand, the
ALJ should pay particular attéon to that interplay in eluating Plaintiff's subjective
symptoms.” [Entry #15 at54-46]. The tension was undeosed by Plainfi’s testimony
on remand that when Claimant’'s pain meti@rawas at its lowest, he was clear-headed,
but incapacitated by pain. Tr. at 1152.

Rather than paying particular attenttonthe interplay between Claimant’s severe
pain and the side effects of his medicatiom, &LJ appeared to pay no attention at all.
Despite very specific direction and emphasisthe importance of this issue, the ALJ
found, without sufficient explanation, that ‘g record simply doesot corroborate the

claimant’'s representations that his pamedications caused excessive daytime

somnolence or difficulty concentrating.” Tat 1011K. The ALJ’s finding is in direct
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contravention of the uersigned’'s finding inPhillips | that drowsiness was a
“documented side effect.Phillips I, Entry #15 at 40. Furtihemore, the records cited by
the ALJ speak only teéhe qualified effectiveness ofdhpain pump, not as to whether
Plaintiff's medications caused side effects. pest of his discussn of Plaintiff's sleep
disorder, the ALJ also stated, “The medical evidenceaufrdealso does not corroborate
the claimant’s subjective comjohés of excessive daytime sleepiness.” Tr. at 1011L.
This finding too ignores the undersigned’soprcharacterization of the medication side
effects as “documented.”

The ALJ treats Claimant’'s complaints drowsiness as though they were made in
isolation and not to any medical providersAs a result, the ALJ appears to have
discounted the complaints based on hisraVdinding that Plaintiff was less than
credible. However, this treatmt ignores the many referascto the side effects of
Claimant’s medications found in the medioatords and referencéud the undersigned’s
prior Report, adopted by the court as its order on remand.

In assessing Claimant's RFC, the Afulther stated, “Although the claimant
complained of problemswith hypersomnolence, there are no treatment notes
documenting falls related tolliag asleep while standing @erforming other activities. .

. . | have also considered his complaintspain and hypersomnolence in limiting his
balancing, climbing, exposute hazards, and operating motehicles.” Tr. at 10110.

The limitations set by the ALJ are commondisability cases and the ALJ’'s cursory
reference to Claimant’'s hypersomnolendees not satisfy the court's mandate on

remand.
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Not only does the ALJ’s decision fad comport with the court’s order Phillips
I, the hearing transcript on renthdemonstrates that the Amhde little effort to comply
with the order. He specifically stated dyyithe hearing that he did not remember the
various bases for remand and, when Plaintdfsinsel directed him to a summary of the
grounds for remand in her brief, he stated ti@tvould “just leave it to [her] discretion
as to what [she] want[ed] to fog(her] testimony on.” Tr. at 1148.

For the foregoing reasons, the court finds the ALJ did not adequately consider
the side effects of Claimant’s medicationther independently or in combination with
Claimant’s other impairments in assessing RFC. Therefore, the court remands the
case to the ALJ for further consideration aégh issues. On remand, the ALJ is directed
to thoroughly explain his analysis regarditigg documented side effects of Plaintiff's
medications. The ALJ is further directéal explain how the medication side effects
impacted Claimant’'s ADLs.

2. Combinatiorof Impairments

Plaintiff argues that the ALJ failed to properly analyze the combined effect of
Claimant’'s severe and non-severe impairments in assessing whether Claimant met a
Listing. [Entry #11 at @-13]. The Commissioner responds that, although the ALJ
ultimately found that Claimantsombined impairments did hequal the requirements of
any Listing, the ALJ’s consideration of Gfaant's combined impairments was extremely
thorough and specifically discussed the comat limitations cawsd by Claimant’s

physical and mental impairment[Entry #13 at 7-8].
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At step three of the sequential awation, the Commissioner must determine
whether the claimant has an impairment tnaets or equals the requirements of one of
the impairments listed in the regulations astherefore presumptively disabled. “For a
claimant to show that his impairmiematches a listing, it must meat of the specified
medical criteria.” Sullivan v. Zebley493 U.S. 521, 530 (199@¢mphasis added). It is
not enough that the impairments have the &g of a listed impairment; the claimant
must also meet the criteria found in thesting of that impairment. 20 C.F.R. 8
404.1525(d). The Commissioner comparessiyraptoms, signs, and laboratory findings
of the impairment, as shown the medical evidare, with the medical criteria for the
listed impairment. 20 C.F.R.404.1508. The Commissionean also determine that the
claimant’s impairments are medically equivdldéo a Listing, which occurs when an
impairment is at least equal in severity andation to the criteria o Listing. 20 C.F.R.

8 404.1526(a). There are three ways to éistamedical equivalence: (1) if the claimant
has an impairment found indtListings, but does not exhilmhe or more of the findings
specified in the particular Listing or one oéthndings is not as severe as specified in the
particular Listing, then equivalence will Beund if the claimant has “other findings
related to [that] impairment that are aadé of equal medical significance to the required
criteria”; (2) if the claimant has an impadent not described in the Listings, but the
findings related to the impairment are at tezfsequal medical significance to those of a
particular Listing; or (3) if the claimatmias a combination of impairments and no singular
impairment meets a particular Listing, bué thndings related to the impairments are at

least of equal medical significance to tho$a Listing. 20 C.F.R. § 404.1526(b).
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When, as here, a claimant has mdnan one impairment, the statutory and
regulatory scheme for makingsadbility determinations, amterpreted by the Fourth
Circuit, requires that the ALJ consider thembined effect of these impairments in
determining the claimant’s disability statuSee Walker v. BoweB889 F.2d 47, 50 (4th
Cir. 1989);see also Saxon v. Astiug62 F. Supp. 2d 471, @{D.S.C. 2009) (collecting
cases in which courts in this District hanaterated importance afie ALJ’'s explaining
how he evaluated the combined effects@laimant’s impairments). The Commissioner
Is required to “consider the combined effext all of the individual's impairments
without regard to whether any such impainhaf considered separately, would be of
such severity.” 42 U.S.C.423(d)(2)(B) (2004). The ALthust “consider the combined
effect of a claimant’s impairnmés and not fragmentize themWalker, 889 F.2d at 50.
“As a corollary, the ALJ mushadequately explain his or hevaluation of the combined
effects of the impairments.Id.

Plaintiff argues that the ALJ erred Ifgiling to properly consider whether the
combined effects of Claimant’s impairments dgqdaa Listing. [Entry#11 at 10-13]. At
step three, the ALJ madiee following findings:

Moreover, | have considered the ntbined effects of the claimant's

impairments and has [sic] determinedttthe findings related to them are

not at least equal in severity those described in &iings 1.01, 10.04,

11.01, 3.10, and 12.04. See also WakkeBowen, 889 F.2d 47 (4th Cir.

1989). Specifically, the undersignedte® that the claind’s combination

of impairments, especially his bagkoblems, hypersomnolence, arthritis

and depression, has not resulted indhaivalent of any of the applicable

Listings. During the relevant periothe claimant was able to ambulate

effectively and perform fine and gg® manipulation to independently carry

out activities of daily living. Whilethe combination othe claimant’'s

impairments did impose some limitatioriscan find no limitations in the
claimant’s ability to understandremember, and carry out simple
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instructions; make judgments that @@mmensurate with the functions of

unskilled work—i.e., simple work-relaledecisions; respond appropriately

to supervision, co-workers, and ubua&ork situations; and deal with

changes in a routine work setting.

Tr. at 1011H). The ALJ went on to describe @ant's ADLs and treatment records.
Tr. at 1011J. The courtrfus that the ALJ's discussi of Plaintiffs combined
impairments is sufficient undeWalker ~ Furthermore, Plaintiff has offered no
explanation of how more discussion ofafdhant's combined impairments may have
changed the outcome of the ALJ’s Listing analy$isr these reasons, the court finds the
ALJ’s Listing analysis sufficiently addssed Claimant’s combined impairment§ee
Brown v. AstrugC/A No. 0:10-1584-RBH, 2012 WB716792, at *6 ([(5.C. Aug. 28,
2012) (finding that Fourth Circuit precedent issued akféalker suggested thatvalker
was not meant to be usedatap for the Commissioner).

3. Analysis of Listing 1.04(C)

Plaintiff also argues the ALJ’s Listing a@lgsis was improper because he failed to
compare the criteria for Listin1.04(C) with Claimant’s syptoms. [Entry #11 at 13—
14]. Plaintiff specifically argues that éhALJ failed to properly analyze whether
Claimant was able to ambulate effectivelid. at 14. In response, the Commissioner
contends that Plaintiff's only evidence liihited ambulation is Claimant’s subjective
complaints, which the ALJ properly discredited. [Entry #13 at 8-9].

Listing 1.04 provides, in pertinent part:

1.04 Disorders of the spine (e.cherniated nucleus pulposus, spinal

arachnoiditis, spinal stenosis, osteoatigyrdegenerative disc disease, facet

arthritis, vertebral fracture), resuly in compromise of a nerve root
(including the cauda equina) or the spinal cord. With:
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C. Lumbar spinal stenosis resulting pseudoclaudicatiorgstablished by
findings on appropriate medically @ptable imaging, manifested by
chronic nonradicular pain and weedss, and resulting in inability to
ambulate effectively, as defined in 1.00B2b.

20 C.F.R., Pt. 404, Subg®, App. 1, § 1.04.

After identifying the proper Listing crit@, the ALJ shouldcompare[ ] each of
the listed criteria to the evidence of [plaintiff'symptoms.” Cook 783 F.2d at 1173.
Cook v. Hecklerhowever, “does not establish an @xible rule requiring an exhaustive
point-by-point discussion in all casesRussell v. Chate60 F.3d 824, 1995 WL 417576,
at *3 (4th Cir. July 7, 1995)Table). Rather, couris the Fourth Cirgit have found that
a “point-by-point” analysis is required whefthere is ‘ample factual support in the
record’ for a particular listing." Beckman v. ApfeC/A No. 99-36962000 WL 1916316,
at *9 (D. Md. Dec.15, 2000).

In the present case, the ALJ concludkdt Claimant didnot meeting Listing
1.04(C) because his conditiorddiot result in an inabilifyto ambulate effectively. Tr. at
1011G. Plaintiff argues thétte ALJ failed to compare thedting criteria to the evidence
of Claimant’'s symptoms. [Entry #11 at 145he further argues Claimant’s subjective
complaints and reported ADLs demonstratat the was unable to ambulate effectively.
Id. The Commissioner argues wotlt authority that Plairffis argument fails because

Claimant’'s subjective complam are insufficient to estibh that he was unable to

ambulate effectively. [Entry #13 at 9].eBause the court is remanding this matter for the

* Although the ALJ’s decision ates that Claimant’s conditiddid not resultin an ability
to ambulate effectively,” this appears tovlabeen a scrivenersrror and the ALJ’'s
intended meaning is apparent from the statement’s context.
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ALJ to address the side effects of Claimantadications, the undersigned further directs
the ALJ to explicitly assess &@mant’'s ability to ambulatén light of his subjective
complaints.
4. IncompletéHypothetical

Finally, Plaintiff argues that the ALJ failed meet his burden at step five of the
sequential evaluation process hezhe presented an incompleygotheticako the VE.
[Entry #11 at 16-17]. Plaiiff contends that the ALJ iproperly omitted the medication
side effects of daytime drowsinesspnéusion, and inabilityto focus from the
hypothetical.ld. at 17. In light of the foregoingasons for remanding this case, the ALJ
Is directed on remand to presenhypothetical to the VE &t corresponds to a properly-
assessed RFC.

5. Reversa¥. Remand

The court is concerned that, nearly eight years after his initial application,
Claimant’s disability petition remains unodged due to the Commissioner’s errors.
Nonetheless, despite the repeated errodsrasulting delay, the undersigned concludes
that the circumstances of this cade not justify outright reversal.See, e.g., INS v.
Venturg 537 U.S. 12, 16 (2002) (stagj that, when a court sitting in an appellate capacity
reverses an administrativagency decision, “the prep course, except in rare
circumstances, is to remand ttte agency for atitional investigation or explanation”)
(internal quotations omittedijall v. Harris, 658 F.2d 260, 266 (4th Cir. 1981) (holding
that remand for further proceedings enerally the proper remedy when an

administrative law judge errs in evaluatingazial security claimant’s residual functional
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capacity). This is, most critically, because in@ certain that Plaintiff is entitled to an
award of benefits. Cf. Coffman v. Bowen829 F.2d 514 (4th Cir. 1987) (“We are
convinced . . . that if the matter were torbenanded to the Secretary for redetermination
and the Secretary were to conclude again[thatplaintiff] was notdisabled, his decision
would not withstand judicial review.”Miller v. Callahan 964 F. Supp. 98 956 (D.Md.
1997) (“Where the recordoes not show substantial evidence supporting the denial of
benefits under the correct legal standardj reopening the record would serve no useful
purpose reversal rather than remand is appratel) (emphasis added). Accordingly, the
undersigned concludes that remand, ratlemn reversal witha directive to award
benefits, is the proper course.

Though the court has déeid to remand Plaintiff'sase to the Commissioner, the
court expresses its serious concerns regartieglelay in final redation of this matter.
The court strongly encourages the Commissioner to takeewdraaction is necessary to
expedite review of this matter and teoa further procedural errors on remand.

lll.  Conclusion

The court’s function is not to substitute @wn judgment for that of the ALJ, but
to determine whether the ALJ’s decision is supgbas a matter of fact and law. Based
on the foregoing, the courtannot determine that the Commissioner’'s decision is
supported by substantial evidence. Thereftre,undersigned reverses and remands this
matter to the Commissioner, puratito sentence four of 42 §.C. 88 405(qg), to hold an
expedited de novo heag and issue a prompt decision nelyag Plaintiff's eligibility for

DIB.
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ITIS SO ORDERED.
(e V. Dtoctyes

August14,2013 Shiva V. Hodges
Columbia,SouthCarolina United States Magistrate Judge
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