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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFSOUTH CAROLINA
AIKEN DIVISION
Elizabeth Phillips, on behalf of Mark, C/A No.: 1:12-533-SVH
Phillips, deceased,

Plaintiff,
VS. ORDER
Carolyn W. Colvin, Acting
Commissioner of Social Security
Administration,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

This matter is before the court on Ptdffs counsel’s motionfor attorney’s fees
under 42 U.S.C. 8 406(b). (BF No. 22]. After reviewing # motion and its attachments,
the Commissioner’'s response, and counssligplemental brief, the undersigned finds
additional clarification is necessary byet@ommissioner regarding the calculation of the
claimant’s past-due befies and the funds released from the claim.

The notice of award (“notice”) dated Juy 2014, stated “[He past-due Social
Security benefits for Mr. Phillips are $1030680.” [ECF No. 22-3 at 1]. It indicated
past-due benefits for the minohildren P.P., C.P., and JWere $10,592.00 each for a
total of $31,776.00.d. It stated Plaintiff would soon receive a check for $77,758.28. The
notice stated that the Soci@écurity Administration (“S&") withheld $33,864.00 from
the past-due benefits to pay the represemtato whom it alredy paid $6,000.00 from
the withheld amount. It noted that “[i]f ¢hrepresentative doemt ask for the full 25

percent of your past-due bdite we will pay the remaining to [P.P, C.P., and J.P.].”

Dockets.Justia.com


http://dockets.justia.com/docket/south-carolina/scdce/1:2012cv00533/188300/
http://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/1:2012cv00533/188300/29/
http://dockets.justia.com/

The undersigned’'s review of the noticeveals ambiguities therein. Plaintiff's
attorney has notified the court that sbeught additional information from the SSA
regarding the calculation of the claimant’'s pdise benefits and the attorney’s fee, but
received no response to her inquiris®e ECF No. 28 at 2. Tédnnotice provided monthly
benefit amounts for the period from Octol2004 through March 2011, but the amounts
appear to be erroneols.

The undersigned is also concerned ittt SSA may be ihholding funds in
excess of the amount neededotry the attorney’s fee. €hundersigned assumes that the
attorney’s fee was calculated bgding the past-due benefits for the claimant and those
of the minor childred. However, the notice indicatethat Plaintiff was only paid
$77,758.28, and appeared to imply that maghwas to be paido the minor children
unless Plaintiff's attorney didot request the full 25 percenefdECF No. 22-3 at 1]. If
the total past-due benefitesulting from the claim wereorrectly calculated to be
$135,456.00, the SSA should have paidPlaintiff and the minor children a combined
total of $101,592.00 and withheld only $334800 for the maximum attorney fee allowed
under 42 U.S.C. 8§ 406(b). Instead, it seens the SSA withheld all of the past-due

benefits payable to the minor children adlvas 25 percent from the past-due benefits

' Multiplying the monthly benefit amounts byetmumber of months in each period and
adding the calculations togethtails to yield a total of $13,680.00. Also, the cost of
living adjustment from December 2008 to Decem®009 reflects an increase of only 10
cents per month and the cost of livingustiment from December 2009 to December
2010 reflects a reduction of 10 cents pwnth. The monthly benefit amounts beginning
in December 2009 and December 2@ppear to be erroneous.
>The notice indicated that 25ngent of the claimant’s past-due benefits was $33,864.00.
This amount represents 25 percent of thel witall past-due benefits of $135,456.00—
the sum of $103.680.00 and $31,776.00.
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payable to Plaintiff. If only th $77,758.28 indicateith the notice of award was paid on

the claim, it would seem thain additional $23,833.72 shoute@ paid to Plaintiff, P.P.,

C.P., and J.P. However, because of the errors in the notice of award and the SSA'’s
subsequent failure to respotalthe requests of Plaintiff's attorney, it is unclear whether
any of these calculations is correct and exawoty much has been paid on the claim.

The court may “determine and allow astpat its judgment a reasonable fee” to
the claimant’'s attorney that fmot in excess of 25 percent of the total of the past-due
benefits to which the claimant is entitlég reasons of such judgment.” 42 U.S.C. §
406(b)(1)(A). However, neithehe court nor Plaintiff's attmey can determine with any
certainty whether the $33,864.00 indicatedtlie notice of award is in excess of 25
percent of the claimant’s total past-due benefie® ECF No. 28 at 2. Therefore, the
undersigned directs the Commissioner to previd the court an accounting as to the
calculation of the claimant’s past-due benefite amounts paid to Plaintiff, P.P., C.P,
and J.P., and the amount of withheld fuadd the reasons therefor. The Commissioner is
directed to provide the regsted information by Februadl, 2015. If the Commissioner
is unable to comply with this requestibambiguities remain &&r the Commissioner’s

response is received, the undersigned wiiksitile a hearing in the following month.

Januany?21,2015 ShivaV. Hodges
Columbia,SouthCarolina United States Magistrate Judge

IT 1S SO ORDERED.



