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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

AnthonyC. Odom, )
)
Plaintiff, )

) Civil Action No.: 2:13-cv-00407-PMD
V. )
)

Northwestern Mutual Life Insurance Co., ) ORDER

)
)
Defendant. )

This matter is before the Court upon Northwestern Mutual Life Insurance Company’s
(“Northwestern Mutual” or “Defendant”) Motiofor Change of Venue pursuant to 28 U.S.C. §
1404 and Local Civil Rule 3.01(c) DSC. Defendse¢ks an Order of th@ourt transferring the
case from the Charleston Divisiém the Aiken Division of the Uted States District Court for
the District of South Carolin&or the reasons set forth belddgfendant’s motion is granted.

BACKGROUND

Plaintiff filed this action in the Cheaston County Court oCommon Pleas against
Defendant for breach of contract and bad fa@fusal to pay benefits due under a disability
insurance policy. The allegations of the Complagiate to whether Plaiiff is disabled under
the policy and the extent of Plaintiff’'s purportidability. Because Plaintiff is seeking damages
of not less than $2.25 million and Northwestern Miliis a citizen of a state other than South
Carolina, Defendant removed this matter pursuant to 28 U.S.C. § 1446 to the United States
District Court for the District of South Carné, Charleston Division. Theafter, Defendant filed
the motion now before the Cowgeking a change of venue ognds that for the convenience
of the parties and witnesses,tire interest of juste, venue should be trsierred to the Aiken

Division. Plaintiff contests the motion.
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ANALYSIS
“For the convenience of parties and witnesgeshe interest of justice, a district court

may transfer any civil aan to any other distriair divison where it might have been brought.”

28 U.S.C.§ 1404(a) (emphasis added). This pramisiis intended to place discretion in the

district court to adjudicate motions for tramsfaccording to an ‘individualized, case-by-case
consideration of convenience and fairnesSt&vart Organization, Inc. v. Ricoh Corp., 487 U.S.
22, 29 (1988) (quotiny/an Dusen v. Barrack, 376 U.S. 612, 622 (1964)). The movant has the
burden to demonstrate that a star of venue is appropriat€ee Sw. Equip., Inc. v. Stoner &
Co., No. 6:10-1765-HMH, 2010 WL 4484012, at *2 (DCS Nov. 1, 2010). However, this
burden is relaxed when the “plaintiff sues ifoeum which has no discernible connection with
the controversy.’ld. (citing DeLay & Daniels, Inc. v. Allen M. Campbell Co., 71 F.R.D. 368,
371 (D.S.C. 1976)). The threshold requiremerih#& venue is proper ithe proposed district.
United States v. $78,850.00 in U.S. Currency, No. 2:05-1752-PMD, 2006 WL 2384709, at *3
(D.S.C. Mar. 9, 2006). That requirement is methiis case because Plaintiff brought this action
in the Charleston County Court of Common Plessd Defendant removed the action to this

Court, which is the district court “for the dist and division embracing the place where such

action is pending.See 28. U.S.C§ 1441(a). As such, venue in tBéstrict of South Carolina is
proper.See also Selective Ins. Co. of South Carolina v. Schremmer, 465 F. Supp. 2d 524, 525
(D.S.C. 2006) (“The general nge statute is 28 U.S.§.1391, but venue in a removed case is
governed exclusively by 28 U.S.€1441(a) . . . .”). The parsedisagree, however, over which

division within the District of South Carolina shauhear this case. Thaefbre, the Court must



consider whether transfer to tiAgken Division is in the interest of justice and will serve the

convenience of the parties and witnesSesid. at 527"

Defendant raises the following issues, which it believes necessitate transfer to the Aiken

Division: that the AikerDivision is more convenient to non-pamwitnesses; that the sources of
proof are located within the AikeDivision; and that the Chaden Division has no discernible
connection with the allegations or acts set forth in the Complaint.

Based on the fact that the @étions of the Complaint relate to whether Plaintiff is
disabled under the polf and to what extent, Defendasibmits that non-party withesses—
Plaintiff's treating physicians—would find the Aiken Division to be a more convenient forum.
In support of this claim, Defendant attacheaiilff’'s Request for Didaility Benefits where
Plaintiff indicates that two of the three dastowvho treated him are located in Aiken, South
Carolina. Although one of Plaintiff's doctors liscated in Columbia, South Carolina, and the
doctor whom Defendant used tmssess Plaintiff's claim isocated in Augusta, Georgia,

Defendant argues that the Aiken Division is arenproper venue thandhCharleston Division.

Namely, because Aiken is closer to Columbia than Charleston, and Augusta is 22 miles from the

Aiken courthouse, compared with approximat&g0 miles from the Charleston courthouse. In
response, Plaintiff argues tha¢cause his key witness, the ttwcan Columbia, and the doctor

used by Defendant are not located in Aikem, &iken Divisionshould not be favored over the

! The following factors are commonly considered:

(1) the ease of access to the sources @bfp(2) the convenience of the parties
and witnesses; (3) the cost of obtainthg attendance of the witnesses; (4) the
availability of compulsoryprocess; (5) the possibilityf a view by the jury; (6)

the interest in having local controversies decided at home; and (7) the interests of
justice.

Landers v. Dawson Constr. Plant, Ltd., 201 F.3d 436, 1999 WL 99141& *2 (4th Cir. 1999)
(unpublished table decision) (citations omitted).



Charleston Division. Plaintiff alsstates that even if this Court finds that there are more
witnesses closer to Aiken than Charleston, fait alone without supporting affidavits and
reliable information regarding the expectedportance of the witnesses is insufficient to
overcome the burden place upon the Defendant.

There is little doubt tht it is more convenient for botbarty’s witnesses to travel to
Aiken rather than Charleston. Notably, Plaindiffes not claim that there are potential witnesses
who either live or work within the Charlestd@ivision. Thus, if venue is transferred to the
Aiken Division, the inconvenience complained mf Defendant in its motion would not be
merely shifted to Plaintiff’'s witnesseSee Sw. Equip., Inc., 2010 WL 4484012, at?2 (finding
that “transfer of venue is inappropriate if the sf@n merely shifts the burden of litigation from
one party to the other”). The Court finds thiais factor does weigh in favor of transferring
venue. Similarly, in terms of the conveniencetloé parties, it appears that only Plaintiff's
counsel will experience some degree of incommece upon a transfer because unlike Plaintiff,
who resides in Aiken, Plaifits counsel resides in Be#art, near Charleston County.
Defendant’s counsel is based out of Columhihich is closer to Aiken than Charleston, and
despite the fact that Defendant has an ofiic€harleston, and not Rén, Defendant contends
that all communications and respondence regarding Plaintif'claim were sent from its
offices in Wisconsin, directly to Plaintiff's Inee address in Aiken. Additionally, access to
sources of proof regarding Plafifis job duties and claims of disdity is most convenient in the
Aiken Division. Due to the naturef Plaintiff's claim, representaves from Plaintiff's former
employers would likely be valub sources of proof. Accomfj to Plaintiff's Request for

Disability Benefits, one of Plaintiff’'s formeemployers, Sims Recycling, is located in Aiken



County, and the other, Augusta Fiberglass, is émtat Blackville, Sout Carolina, located 30
miles from Aiken, and 103 miles from Charleston.

Although the Court recognizékat the travel involved hemould not be substantial, it is
evident that non-party witnessedvinave to travel more andcar additional expeses if venue
remains in Charleston and that access to sowtgwoof is most convenient in the Aiken
Division. Therefore, the convenience and cao$t obtaining witnesses, along with the
convenience of the parties and theesaf access to thelwswes of proof in thigase, all weigh in
favor of transferring venue to the Aiken Division.

Lastly, Defendant contends that transfer is appropriate to the Aiken Division because the
Charleston Division has little or no dernible connection to the controvers§ee Delay &
Daniels, Inc., 71 F.R.D. at 371 (“Where, as hereaiptiff sues in a forum which has no
discernible connection with the mimoversy, its weight is furtmediminished.”). Moreover, a
plaintiff does not have an absolute rightchoice of forum in every casgeeid. As Plaintiff
points out, the principal connectitims action has with the Chasten Division is that Defendant
has an office in Charleston County. Plaintifs@lobtained an attoey who is located in
Beaufort County, which is neartr Charleston than Aiken. Thereggifor these two reasons, this
matter was filed in Charleston County. On the other hand, the Complaint does not allege that any
acts or omissions occurred in Charleston. Morgdvkintiff does not dipute that Defendant’s
Charleston office did not handle any matters reladd@laintiff's policy or that the Northwestern
Mutual Agent who assisted hiis not located in Charleston.

Ultimately, the Court finds that the Aiken \éion is the more appropriate division to
hear this case. First, Plaintiff is a residenfAdéen County, which is whin the Aiken Division.

He has no connection to the Charleston Divisi®acond, all of the mateati withesses reside



either in the Aiken Division or the Aiken Divisn offers lower costs for obtaining witnesses and
other sources of proof should the case proceddaio Moreover, convenige of witnesses is a
signification factor when determimg whether transfer is warranteSome courts have held that
it is the most important fact@nd typically afford greater wght to convenience of non-party
witnesses than party witness&se Sw. Equip., Inc., 2010 WL 4484012, at *3. Finally, because
this case is in the early stages, there is little chadhat a transfer of venue will result in delay of
prejudice to either side.

CONCLUSION

Defendant has shown the Court that the corarera of the witnesses and parties will be
served best by transferring the case ugdbtO4. Therefore, the Cowekercises itsliscretion to
transfer the case to the Aikenuion of the United States Digtti Court for the District of
South Carolina.

Accordingly, it is herebyDRDERED that Defendant’s Motion for Change of Venue is

GRANTED.
AND IT IS SO ORDERED.
PATRICK MICHAEL EE;T’E&’ tt"
United States District Judge
April 8, 2013
Charleston, SC



