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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFSOUTH CAROLINA
AIKEN DIVISION

Hommer T. Mills, C/A No.: 1:13-792-SVH
Plaintiff,

VS.
Carolyn W. Colvin, Acting
Commissioner of Social Security
Administration,

Defendant.

)
)
)
)
)
) ORDER
)
)
)
)
)
)

This appeal from a denial of social setyubenefits is befor¢he court for a final
order pursuant to 28 U.S.& 636(c), Local Civil Rule73.01(B) (D.S.C.), and the
Honorable Timothy M. Cain’s October 12013, order referring th matter to United
States Magistrate Judge Brudewe Hendricks for dispositionEntry #15]. This matter
was subsequently reassignedthe undersigned on June 2014. [Entry #23]. The
parties consented to a United States Magisthatigje’s disposition dhis case, with any
appeal directly to the Fourth Circ@ourt of Appeals. [Entry #12].

Plaintiff files this appegbursuant to 42 U.S.C. § 405(@f)the Social Security Act
(“the Act”) to obtain judicial review of the final decision of the Commissioner of Social
Security (“Commissioner”) denying the claimrfdisability insurance benefits (“DIB”).
The two issues before the court are whetiie Commissioner’s findings of fact are

supported by substantial evidence and whesie applied the proper legal standards.
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For the reasons that follow, the covemands the Commissioner’s decision for
further proceedings as set forth herein.
l. RelevantBackground

A. ProceduraHistory

On December 8, 2005, Plaintiff filed application for DIB in which he alleged
his disability began on June 8004. Tr. at 70181-83. His afjcation was denied
initially and upon reconsideration. Tr. 89-90, 100-01. On September 3, 2008,
Plaintiff amended his alleged onset date taddeber 31, 2007, to cairde with his 50th
birthday. Tr. at 286. On September 12, 2008, Plaintiff had a hearing before
Administrative Law Judge (“ALJ’Richard L. Vogel. Tr. aB5-49 (Hr'g Tr.). The ALJ
issued an unfavorable decision ©ntober 8, 2008. Tr. at 4. On Augus8, 2010, the
Appeals Council issued an order remandingcée to the ALJ. Tr. at 85. On June 30,
2011, Plaintiff had a secortearing before ALJ Vogel.Tr. at 52—67 (g Tr.). The
ALJ issued an unfavorableedision on July 13, 2011, fintj that Plaintiff was not
disabled within the meaningf the Act. Tr. at 14-32. Subsequently, the Appeals
Council denied Plaintiff's request for rew, making the ALJ's decision the final
decision of the Commissioner for purposes ahgial review. Tr. at 1-3. Thereatfter,
Plaintiff brought this action seeking judiciaview of the Commissioner’s decision in a

complaint filed on March 25, 2013. [Entry #1].



B. Plaintiff's Background and Medical History
1. Background

Plaintiff was 53 years old at the time otthearing. Tr. at 52. He completed the
ninth grade and obtained a high school edaivay certificate. T at 36. His past
relevant work (“PRW”) was as a skating rinkanager and a beer distribution laborer.
Tr. at 62. He alleges he has been unabieoidx since December 31, 2007. Tr. at 286.

2. MedicalHistory

Plaintiff presented to Gege F. Warren, M.D., on Jul9, 2004, wh complaint
of right-sided low back painTr. at 318. Plaintiff reported that he had injured his back
while pulling a pallet jack atvork on June 5, 20041d. Dr. Warren diagnosed right
lumbar facet syndrome and recommded that Plaintiff remain dight duty status. Tr. at
317.

Plaintiff presented to Timothy M. Zgeewski, M.D., on September 20, 2004,
regarding low back pain. rTat 545-46. Dr. Zgleszewskdicated that, based on his
examination and Plaintiff's lack of improvemt, he suspected aegter problem than a
lumbosacral strain. Tr. at 546.

Plaintiff followed up with D. Zgleszewski on October 10@4. Tr. at 547-48. He
ruled out Plaintiff's lumbar 4eints as the source of thegiem, and indidad that he
would next need to rule outdtright Sl joint. Tr. at 548. Dr. Zgleszewski scheduled
Plaintiff for diagnostic Sl joint injetion and MRI of tle lumbar spineld.

MRI of the lumbarspine on October 12004, indicated spondylosis of the lumbar

spine, greatest at L4-5, where there wasila diffuse disc osteophyte complex and a
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superimposed central and |@frasagittal disc herniation withoderate to severe facet
hypertrophy. Tr. at 549. The MRI also indied moderate spinal canal stenosis with
moderate to severe bilateral lateral recesnastis. Tr. at 549-50Compression of the
transiting L5 nerve root could not be exabdd but there was no definite compression of
the exiting L4 nerve root. Tr. at 550.

On October 26, 2004, Plaintiff followaap with Dr. Zgleszewski to review his
MRI report. Tr. at 551. Dr. Zgleszewski indited that it was most likely that Plaintiff's
pain was emanating from the disc itsdifl. Plaintiff agreed t@roceed with provocative
lumbar discographyld.

Plaintiff followed up withDr. Zgleszewski on December 3004. Tr. at 325. Dr.
Zgleszewski discussed with Plaintiff thexdings of the post-discography CT scan and
recommended that Plaintiff undg intradiscal electrothermahnuloplasty (“IDEA”) at
L3-4 and L4-5.1d.

On December 16, 2004, Ri&if presented to R. BlakDennis, M.D., for a second
opinion regarding his lumbar spine. Tr. 493 Dr. Dennis indicated that Plaintiff had a
40 to 50 % chance of obtaigrrelief with IDEA, but that he expected that Plaintiff
would be more likely to exprence continued pain and tequire spinal fusionld. Dr.
Dennis recommended that Plaintiff parti&ie in a vigorous active rehab program; use
anti-inflammatory medications; engage ina@®c conditioning; and tarn to work at a
light duty level. Id. Plaintiff agreed to pursu@r. Dennis’'s recommendations, and Dr.
Dennis gave him a note to return to waklight duty for six hours per day and to

progress to eight hours of light duty work four weeks lakdr.
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On December 21, 2004, Dfgleszewski wrote a note to Plaintiff's file in which
he acknowledged that Plaintiff had opted twiproceed with IDEA. Tr. at 324. Dr.
Zgleszewski noted his disagreement with Dr. Dennis’s opinilth. Dr. Zgleszewski
wrote that Plaintiff was not a candidate faro-level fusion and notethat Plaintiff was
at maximum medical improvementd. He indicated that Plaiiff was limited to lifting
no greater than 20 pounds an occasional basis and that he should avoid repetitive
bending, lifting, or twisting.ld. He wrote that Platiff could sit for 30to 60 minutes at a
time, but must be abk® change positionsld. Dr. Zgleszewski notethat Plaintiff had
no limitations with respect to walking, st#ing, or engaging imepetitive movements
with his upper extremities.ld. He indicated that Plaintiff could not use his feet for
repetitive motions.ld. Dr. Zgleszewski noted that thestrictions were permanentd.

Dr. Zgeleszewski assessed a 12% impairmegimig to Plaintiff’'s lumbar spineld.

On January 27, 2005, Plaintiff reportasrsened significant right leg pain and
worsened back pain to Dr. Daan Tr. at 398. Plaintiff amplained that physical therapy
had provided no improvement ahdd worsened his back paitd.

On January 28, 2005, arfebruary 25, 2005, Thomds. Wooten, Jr., M.D.,
administered epidural steroid @gjtions to the L4-5 level of &htiff's spine. Tr. at 332,
336.

On February 15, 2005, Paiff complained to his primary care physician, David
Apple, M.D., about experiencing depressidi. at 493. Dr. Apple prescribed Cymbalta

and noted that Plaintiff may benefit fronethpy with a psychologist. Tr. at 494.



MRI of Plaintiff's lumbarspine on April 112005, indicated severe central canal
stenosis at L4-5 on the basis of a left cergratrusion with underlyig disc bulge as well
as facet arthropathynd ligamentum flavum tbkening; mild spondylsis at L3-4 with
facet arthropathy, but no significant stenpsisd moderate bilatdréacet arthropathy at
L5-S1 without significant disc bulga protrusion. Tr. at 416.

Plaintiff followed up withDr. Dennis on April 14, 2005, to review MRI results.
Tr. at 392. He reported buttock and thygdin, worsened with prolonged walkingd.
Dr. Dennis recommended that Plaintiff prodeeith nerve root canal and foraminal
decompression and discectoniyt informed Plaintiff thathis condition would likely
require a lumbar fusion in the futuréd.

On April 29, 2005, Plaintiff underwenilateral L4-5 lamineamy and nerve-root
canal foraminal decompression with discectomy. Tr. at 370.

On October 4, 2005, Plaintiff reportdd Dr. Dennis that his leg pain was
resolved. Tr. at 386. Plaifftcomplained of back pain, bilir. Dennis indicated that he
told Plaintiff that he would still hae back pain after the surgeryld. Dr. Dennis
recommended that Plaintiff tiho more than 40 poundd.

Plaintiff underwent functional capacigvaluation by Jesse McGrady, P.T., on
November 16, 2005. Tr. ab8-59. Plaintiff participatedh work activities in the light
and medium work categories, but he consttesomplained of high pain levels of 7/10
to 8/10. Tr. at 558. He was unable to squat liit. Mr. McGrady concluded that
Plaintiff would not be able to “return tob types which reque lifting and prolonged

standing and walking.’l d.



Plaintiff followed up with D. Dennis on November 22, 2009r. at 385. Plaintiff
complained of 7/10 pain, which Dr. Dennis icalied to be inconsistent with his clinical
picture. Id. Dr. Dennis prescribed a chair-bdotace, recommended that Plaintiff walk
two miles per day, and instructed Plaintdffollow up in thre to four weeksld.

Plaintiff fractured his left distal radiusn December 10, 2005, after he lost his
balance and fell down approximatehree stairs.Tr. at 362—66.

Plaintiff presented to Jerrold M. Bkaloo, M.D., on January 11, 2006, for
consultation regarding his left wrist fracturér. at 528—-29. DrBuckaloo noted that x-
rays dated January 4, 2006, demonstrated a distal radius ulnar styloid fracture with
impaction and further displacement of the valbrar aspect of the distal radius involving
the volar 50% of the lunate facet. Tr.%29. On January 17, 2006, Dr. Buckaloo
performed open reduction internal fixationtlw limited osteotomy of the left distal
radius. Tr. at 530.

Plaintiff presented to Dr. Dennis on Mhard&4, 2006, to report that his right leg
was giving way. Tr. at 432. Dr. Dennidinated that the prolie did not seem to be
consistent with a lumbar s@ problem and he referrdelaintiff for EMG and nerve
conduction studiesld.

Plaintiff underwent EMG/nerve conduatiostudies of the bilateral lumbar
paraspinals and lower ggmities on April 6, R06. Tr. at B7—88. The studies indicated
slightly decreased recruitment pattern of thght lower extremity musculature. Tr. at
588. Chronic denervation poitgals were noted, but no aeutenervation potentials were

identified. 1d.



On May 3, 2006, state aggnconsultant Jean Smolka, M.D., completed a physical
residual functional capacity assessmentr. at 418-25. Dr. Smolka indicated the
following limitations: occasionally lift and/ocarry 20 pounds; frequently lift and/or
carry 10 pounds; stand and/orlkévith normal breaks) for a total of about six hours in
an eight-hour workday; sit (with normaldaks) for about six hours in an eight-hour
workday; occasional heavy ghing and/or pulling with the left upper extremity;
frequently climbing ramp/stairs, balangi kneeling, and crouching; occasionally
climbing ladder/rope/scaffolds, stoag, and crawling; and handling (gross
manipulation) limited to frequent with theft upper extremity. Tr. at 419-21.

Plaintiff followed up withDr. Dennis on May 9, 200@nd continued to complain
that his right leg was weak agdsing way. Tr. at 430. D Dennis indicated that recent
EMG and nerve conduction studies were negatige. He offered to refer Plaintiff to a
neurologist to rule out anycoult neurological problemld. Dr. Dennisindicated that
Plaintiff had reached maximum medical impement and he assigned Plaintiff a 20%
impairment rating to the lumbar spinkl.

On June 10, 2006, Plaifh was examined by ChadeJ. Gudas, DPM, at the
request of his workers’ compensation attorndy. at 599-600. Platiff complained of
significant pain, irritation, and instability of $right lower extremity. Tr. at 599. He
indicated that his leg gave oahe to three times per weekd. Dr. Gudas noted the
following findings: moderate pain along the latexspect of the right foot, leg, and ankle;
very significant +3 plantar fasts; +3 inferior heel pain onthe right side; and antalgic

gait with significant functional disturbancéd. Dr. Gudas noted negative Babinski and
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clonus, but observed decreasedssdion in the lateral aspeot Plaintiff's right leg,
consistent with lumbar spine derangement. Dr. Gudas documented 4/5 muscle
strength of the right lower extremityd. Plaintiff’s right calfmeasured 36.5 centimeters
in girth and his left calf measured 38 centimeters in gikth. Dr. Gudas measured a 2.4
centimeter difference in the lengths of Pldifgilower extremities. Tr. at 600. Dr.
Gudas recommended that Plaintiff use an ankle stabilization device and adcane.

Plaintiff complained to B Apple on July 18, 2006, that his right leg was going
out and that he was vedepressed. Tr. at 491. Dr. plp noted tenderness in Plaintiff's
lumbosacral and low thoracic spine. Tr482. He prescribe@ymbalta for depression
and Ultram for pain.d.

State agency consultant Judith VoRh.D., completed a psychiatric review
technique on September 8, 2006. Tr. @7-820. She considered Listing 12.04 for
affective disorders in light of Plaiiff's treatment for depressionld. She assessed
Plaintiff's degree of limitatioras mild with respect to restriction of activities of daily
living, difficulties in maintaning social functioning, amh difficulties in maintaining
concentration, persistence, or pace. Tr5El. She determined that Plaintiff had no
episodes of decompensation and that the evaldid not support the presence of the “C”
criteria under the Listing. Tr. at 517-18.

On September 11, 2006, Plaintiff follosveip with Dr. Buckaloo to receive an
impairment rating for his left wrist. Tr. &22. Dr. Buckaloo obseed that Plaintiff's
digit mobility was full and unrestrictedld. Plaintiff's wrist flexion was 30 degrees;

extension was 45 degrees; radialviation was 15 degreeand ulnar deviation was 25
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degrees.ld. Dr. Buckaloo assessed an 11% immaint rating of the upper extremity.
Id.

Dr. Stout administered EMG and nervendaction studies on September 22, 2006.
Tr. at 593-95. The studieshowed no evidence oberipheral neuropathy or
radiculopathy. Tr. at 594.

State agency consultant William Cain, M.D., completed a physical residual
functional capacity assessment on Septembe2@. Tr. at 533—40. He indicated that
Plaintiff had the following limitations: aasionally lift and/or carry 20 pounds;
frequently lift and/or carry 10 pounds; sthand/or walk (with normal breaks) about six
hours in an eight-hour workday; sit (with na@ahbreaks) about six hours in an eight-hour
workday; occasional heavy ghing and/or pulling with the left upper extremity;
frequently climbing ramp/stairs, balangi kneeling, and owuching; occasionally
climbing ladder/rope/scaffolds, stoopingnd crawling; and frequent handling (gross
manipulation) with the left uppextremity. Tr. at 534-36.

Plaintiff followed up withDr. Apple on December 12006. Tr. at 616. He
reported that his low back pain wasntinuing to limit his activities.ld. Dr. Apple
observed palpable tenderness iaiitiff's lumbosacral spine.ld. He also noted that
Plaintiff had difficulty sitting for any lengtbf time without shifting positions repeatedly
and difficulty rising from a&ated or supine positiond. Straight-leg raise was negative.
Id.

On December 4, 2006, Plaintiff was seeyn Curtis Worthngton, M.D., for a

workers’ compensation evaluatiorfr. at 575. Plaintifreported that he was no longer
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experiencing extremity painld. Plaintiff indicated that heontinued to experience low
back pain, which bothered him 100% of the timid. Dr. Worthington observed some
tenderness to palpation along the lower lamgpinous processa limited mobility of
Plaintiff's back. Id. Plaintiffs gait was normal a&h his lower extremity strength,
sensation, and reflexes were intadd. Dr. Worthington recommended that Plaintiff
resume use of anti-inflammatories and muselaxants, participate physical therapy,
and obtain epidural blocksld. Dr. Worthington also suggesl that Plaintiff obtain a
new MRI scan.ld.

Plaintiff visited J. Robert Alexander,. JM.D., for initial consultation on February
8, 2007. Tr. at 585-90. Plaintiff complath of lumbar pain and chronic right lower
extremity weakness. Tr. &@85. Dr. Alexander obsesd tenderness to palpation
segmentally at L3 thrggh S1 bilaterally, righgreater than leftld. Plaintiff complained
of increased lumbar pain with lumbar flexion t mot with extension.ld. Plaintiff had
negative straight-leg raise bilaterally, butagjht-leg raise did produce axial symptoms
on the right. Id. Dr. Alexander administered bilatétambar paraspinahjections. Tr.
at 586.

On February 16, 2007, Plaintiff repadtéo Dr. Alexander that he experienced
some benefit after the last lumbar injectibnf that his symptomiad returned. Tr. at
584. Dr. Alexander scheduled Plaintiff for repeat bilateral st@aminal epidural
injection at L4.1d.

Plaintiff followed up withDr. Alexander on March 12007, and reported at least

two weeks of benefit from bilateral transforamiegidural steroid injection. Tr. at 582.
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However, Plaintiff indicated that h&ymptoms were sloly returning. Id. Dr. Alexander
recommended repeat MRId.

MRI on March 23, 2007, indicated priominectomy at L4-5 on the right, with
central disc protrusion, deforty of the ventral thecal sagith minimal extension below
the superior endplate of L5 in the midlimed canal narrowing. Tr. at 579-80. The MRI
also indicated mild degeneration at L5-8fd L3-4, but no disc herniation, canal
stenosis, or significant foraminal compromise. Tr.at 580.

Plaintiff followed up withDr. Alexander on April 262007, and reported a recent
increase in lower extremity discomfort. Bt 578. Dr. Alexander noted tenderness in
Plaintiff's lumbosacral paraspinal regionld. Dr. Alexander sclauled Plaintiff for
repeat bilateral transforaminalidpral steroid injection at L4ld.

On June 1, 2007, Plaintiff followed uwith Dr. Alexander after a bilateral
transforaminal epidural steroid injection. . Bt 576. Plaintiff reported decreased pain
from 8/10 to 4/10 and indicated that he madently discontinued use of Neurontin and
Feldene. Id. Dr. Alexander noted that Plaiffi had decreased tenderness in his
lumbosacral paraspinal regiodd. Dr. Alexander recommendethat Plaintiff resume
use of Neurontin and Feldenkd.

Plaintiff followed presented to neurologi$homas F. Stout, M.D., on July 11,
2007, and complained of continued low baekn. Tr. at 591-92. Dr. Stout noted low
lumbosacral tenderness to palpation. TSk, Dr. Stout observed normal motor tone,

motor strength, reflexes, and sensatibth. Dr. Stout diagnosechronic pain syndrome,
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also termed failed spine syndromigl. Dr. Stout recommendeaimedication regimen to
Plaintiff and referred him to Dr. Apple fengoing medication management. Tr. at 592.

The record contains a Iyu26, 2007, letter written byr. Gudas to Linda C.
Wesman, RN, who was the nargsase manager in Plafffis workers’ compensation
claim. Tr. at 598. Dr. Gudas indicateathPlaintiff had significant gait derangement,
which would preclude him from walkingtanding, climbing, or bendingd. He noted
that Plaintiff had neurologic dysfunction frohis failed back surgery combined with a
limb-length discrepancy, which affected bergli squatting, standing, walking, and jobs
requiring weight bearing.ld. Dr. Gudas indicated that d&nhtiff would not be able to
climb or make sudden lateral or forward movememts. Dr. Gudas wrote that Plaintiff
would likely have to sit for extended periods of tind.

Plaintiff followed up withDr. Apple on July30, 2007. Tr. at 613. Plaintiff
indicated that Cymbalta was working wédtlr him and that he was socializingld.
Plaintiff reported being severely limited from his baté.

On September 25, 2007, Dr. Gudas comeolean activity restrictions checkilist,
indicating that Plaintiff was restricted adldéovs: occasionally lift and/or carry less than
10 pounds; no frequent lifting/carrying; nevemnbeat the waist; stand and/or walk less
than two hours in an eight-hour vkoay; use of cane for walking and for
bending/stooping at all times; push and/or pull limited in lowéreexities; sitting about
six hours in an eight-houworkday; position changesvery hour; frequent and/or
unscheduled breaks every hpaiternate sitting and standing every hour; elevate legs

every hour; occasionally reaching; occasliynasing arms indepelently; occasionally
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using repetitive hand/finger actions with bdéthnds to manipulatend work with small

objects; occasionally grippingnd handling (gross maniptitan); no heat or cold; no
humidity or wetness; no viation; no dust/odors/fumesind limitation in ability to

concentrate, remain alert, think clearly,atherwise attend to wortasks to completion
due to pain or other discomfahd fatigue. Tr. at 596-97.

On October 31, 2007, Plaintiff attemdan independent occupational evaluation
with Barry Weissglass, M.D., M.H. Tr. at 601-09. PIdiff complainedof low back
pain with radiation to the ght leg and buttocks; left vét pain and limited range of
motion with weakness; and mood changes wéhression, irritability, social withdrawal,
and anhedonia. Tr. at 605. Dr. Welssg noted that Plaiff had no neurological
abnormalities. Tr. at 606 He indicated that Plaintiff lthappropriate affect with no
unusual behaviors or disakd thought processedd. Dr. Weissglass observed full
range of motion of all of Platiff's extremities exept his left wrist, which had markedly
diminished extension and flexionld. He also noted that &htiff’'s grip strength was
significantly impaired. Id. Dr. Weissglass noted thataititiff had markedly decreased
range of motion of the back and tenderness lpapian of the low back Tr. at 607. Dr.
Weissglass noted that Plaintifad impaired abilities to bend,tlitwist, sit, and driveld.
He also indicated that Pldiff’'s ability to use his lefthand for repetitive activities was
impaired. Id. He noted that Plaintiff's mood chges impaired his ability to maintain
appropriate personal awdorking relationships.ld. Dr. Weissglass noted that Plaintiff
should avoid bending or twisty; should avoid sitting or drivg for more than 25 to 30

minutes at a time; would remge frequent alternation of gdions; should limit lifting to
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15 to 20 pounds occasionally;ahd avoid repetitive heavy use of the left hand; and
should avoid activities in which stressful interpersonal relations are predictable. Tr. at
608. Dr. Weissglass also sdt‘[tlhese injuries in combation have rendered Mr. Mills
permanently and totally disabled to a reasonable degree of medical certhinty.”

On November 19, 2007, Ptaiff saw Dr. Apple for rouhe follow up. Tr. at 611—
12. Plaintiff reported contired back pain and depressiorlr. at 611. Dr. Apple
observed tenderness, decreased range diomof Plaintiff's lumbar spine, motor
weakness, and unsteady gait. Tr. at 612. alde noted negative straight leg raise and
intact reflexes.ld. He described Plaintiff's agtt as flat and depressett. Dr. Apple
wrote “[p]atient is clearly in my opinion 100%isabled 2° to his work related injury.
Further, his depression, weight gain, and EP directly consequential to this injury.
Encouraged to persist attempts to obtaindisability which | wholly believe he
deserves.”ld.

Plaintiff followed up withDr. Apple on February 19, 2008r. at 610. Dr. Apple
observed Plaintiff to have somewhat linditanovement due to his back pain and
tenderness in the lumbar spinkl. Plaintiff indicated thahe was taking Cymbalta and
Neurontin, but that he wamot taking his muscle relaxer anti-inflammatory.ld.

Plaintiff's attorney referred him foma psychological evaluation, which was
performed by C. BartoBaylor, Ph.D., ABPP, R., on January 22, 2009Tr. at 620. Dr.
Saylor prepared a report dated February2D®9. Tr. at620-24. Dr. Saylor assessed
Plaintiff's full-scale 1Q at 75his verbal 1Q at 76; and his fhermance 1Q at 76. Tr. at

622. Dr. Saylor indicated that Plaintiffigshysical condition caused him to develop
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depression. Tr. at 624. However, he indicated, “[ijn my opinion, Tommy’s affective
disorder alone would not rendeim unable to work at leash a part-time basis. Indeed
it appears to me that he would feel less deped if he could gradlly be reintroduced
into some form of productiveaily activity, either vocationdtaining, volunteer work, or
actually paid employment.td.

On March 10, 2009, Plaintiff was evaludt®r a second time by Dr. Weissglass.
Tr. at 625-29. Dr. Weissglasdserved that Plaintiff shiftehis weight continuously in
his chair. Tr. at 627. He noted tiidaintiff had a mildly antalgic gaitld. He described
Plaintiff as having a somewh#lat and depressed affediut indicated that he had no
unusual behaviors or obviously disordered titdwyprocesses. Tr. at 628. Dr. Weissglass
indicated that Plaintiff had furange of motion of all exémities except his left wrist,
which had markedly diminisheektension and flexionld. He described Plaintiff's grip
strength as “significantly impaired.ld. Dr. Weissglass observed markedly decreased
range of motion in Plaintiff's backld. He indicated that Plaintiff had low back pain
with radiation to the right leg and buttocks, which “may be slightlyse than when last
seen a year and a half agol. He indicated that Plaintiff's left wrist was the same
when he was last examinedd. He noted that Plaintiffsnood changed appeared to
have progressed since he was last examimeéd.Dr. Weissglass indated that Plaintiff
was impaired in his abilities tbend, lift, twist, sit, driveand use his left hand for
repetitive activities requiring significant proiged use of force against resistande.
He indicated that Plaintiffs mood changespmred his ability to maintain appropriate

and satisfactory relationships wittiends, family, and otherdd. Finally, he stated “[t]o
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a medical certainty, he is unable to perf@any significant, gainfuemployment.” Tr. at
629.

Dr. Weissglass also compdel an examining physicis statement on March 10,
2009. Tr. at 80—-36. Dr. Weissglass noted thaaiRtiff's diagnoses included chronic
low back pain secondary to work-related injuwigh associated radiculopathy to his right
leg; left distal radius fracture with chra@npain, decreased range of motion, and loss of
strength; and psychological pairment (depression and anyjeassociated with chronic
pain. Tr. at 631. He indicated that Pldintvas restricted as fallws: occasionally lift
and/or carry 10 pounds; frequently lift aod/carry less than 10 pounds; occasionally
bend at the waist; stand and/or walk (withimal breaks) less than two hours in an eight-
hour workday; unable to perio repetitive work with left uper extremity due to fracture
of left distal radius; sit (with normal bres) for less than twodurs in an eight-hour
workday; frequent position changes eve minutes; frequent and/or unscheduled
breaks for relief of pain requmg worker to leavevorkstation every 15 minutes; alternate
sitting and standing every lfhinutes; frequent reachingith the right arm; and
occasional reaching with the ledtm. Tr. at 632-34. D Weissglass also noted that
Plaintiff's ability to concentrate, remain alettjnk clearly, or otherwise attend to work
tasks to completion was linedl by pain or other discomfort, fatigue, sleepiness,
lightheadedness, mental disorder, and sifleceof prescribed medication for 50% or
more of workday or workweekTr. at 635. Dr. Weissglagsdicated that Plaintiff could
not return to his past relevant work; thatweuld be absent from worlour or more days

per month; that he could sustain no typemoirk activity at any exertional level due to
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pain, fatigue, or other subjective symptomasd that no significant improvement was
expected. Tr. at 636.

Plaintiff obtained treatment for hisabk pain and non-severe impairments from
Hugh E. Thompson, M.D, after his datstlansured. Tr. at 684, 688, 690, 692.

C. TheAdministrativeProceedings

1. TheAdministrativeHearing
a. Plaintiff's Testimony
I Hearingon Septembef2,2008

At the hearing on September 12, 2008, Plaintiff testified that he was 50 years old.
Tr. at 35. He indicated thdte attended school throughe ninth grade and that he
received a GED. Tr. at 36.

Plaintiff testified that he managed a skg rink for approximately 17 years. Tr. at
37. Plaintiff indicated that he also workémd a beer distribution company for about ten
years. Tr. at 38.

Plaintiff testified that prior to his badurgery in April 2005, he was experiencing
numbness in his right leg and that the leg gasg way. Tr. at39. Plaintiff testified
that the surgery did not impve his back pain, but did pnove the numbness in his right
leg. Tr. at 40.

Plaintiff testified that since age 50, hévays experienced back pain, but some
days were worse than othergl. He indicated that he todkortab twicea day on most
days, but that he only took it before bed appnately two to three days per week. Tr. at

41. He testified that he felt a little drowsy after taking Lortab.
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Plaintiff testified that he could sit i@ chair for 30 minutes at a time and that he
would sometimes lie down for 15 to 20 miesita couple times a day. Tr. at 41-42.

Plaintiff testified that he experiencedavo three bad days per week in which he
did not leave his house. Tr. at 42.

Plaintiff testified that he sustained dl fim January 2007, in which his right leg
gave out and he brokas left wrist. Id. Plaintiff testified thahis leg no longer gave out.
Id. He indicated that he tried not to lifyghing over 10 pounds with his left hand and
that he had some weakness in hishand when lifting. Tr. at 43.

He indicated that his back pain increadfdue engaged iprolonged standing and
walking. Id. Plaintiff testified that he could dibr 30 minutes to an hour before needing
to stand.ld.

Plaintiff testified that he did not use a cane. Tr. at 44.

Plaintiff testified that his depressiamas treated by his primary care physician,
who prescribed Cymbaltald. Plaintiff indicated thahis depression and sensitivity
would affect his ability to work.ld. He testified that he beee frustrated easily, that he
was irritable, and that he was not motivated. Tr. at 44-45.

. Hearingon June30,2011

At the hearing on June 30, 2011, Pldirtestified that his back pain had neither
improved nor worsened. Tr. 8B. Plaintiff testified thathe pain was mostly in his
lower back, but occasionally wedbwn his leg ad buttocks.Id. Plaintiff testified that
his back pain was aggravatby bending down and liftindyeing on his feet, and sitting

in straight chairs. Tr. at 54. Plaintiff té&d that he took Lortab and Flexeril for pain
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and that his medication was prescribed by Dr. Thomps$dn.Plaintiff testified that the
medication made him sleepy. Tr. at 55. Ri#iindicated that he took the medications
two to three times per dayd.

Plaintiff testified that his left wrisbothered him from time-to-time and that its
strength was decreased. Tr. at 56.

Plaintiff testified that he spent hisydawatching televisioand sitting by the pool
across from his home fobaut thirty-minutes at a time. rTat 57. He tstified that his
cousin, who lived with himperformed the houseworkld. Plaintiff testified that he
could not perform a job in which he would bargling for most of a workday. Tr. at 58.
He indicated that he could not sit ugrigor the majority of a workday.d. Plaintiff
testified that he tried not idt anything heavier than a gallon of milk. Tr. at 59.

Plaintiff testified that, in the beer digiution job, he movedbeer from pallets to
the coolers inside grocery stores and thatbuilt displays. Tr. at 59-60. Plaintiff
testified that, in the job at the skatingkj he handed out skates, mopped, vacuumed,
swept, and performed other similduties. Tr. at 60. He tifsed that he did not hire or
fire employees or complete paperwork. Tr. at 60—61.

b. VocationalExpertTestimony
I. Hearingon Septembefi2,2008

Vocational Expert (“VE”) Arthur Schmit®h.D., reviewed the record and testified
at the hearing. Tr. at 488. The VE categorized Piff's PRW as a skating rink
manager as DOT number 187.167-146. Tr4%at The VE testified that the DOT

classifies the position as SVP 6, but thatrbhelassified the job based on Plaintiff's
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testimony as SVP 4 and lightd. The VE categorized Plaintiff's other job as a beer
distributing [clerk] as DOT nuber 222.587-018, which isadsified as SVP 2 and light
in the DOT, but which he would rate &8&/P 3 and medium. Tr. at 45-46. The ALJ
described a hypothetical individual of Plaif's vocational profile who retained a light
exertional capacity with no climbing or crawling; a sit/stand option at will; a low-stress
setting with no more than occasional demismaking or changes itne setting; and no
constant fingering and handlingth the non-dominant hand.r.Tat 46. The VE testified
that the hypothetical individual could pemio jobs as a tobacco sampler, DOT number
529.587-022, which was unslatl, SVP 2, and light witl2,684 jobs in the state and
96,600 nationally; a storage facility dterDOT number 295.36026, which was
unskilled, SVP 2, anddht with 2,522 jobs in the seatand 227,000 nationally; and carton
packer/machine tender, DOT mber 920.665-010which was unskilld, SVP 2, and
light, with 12,040 jobs in the atte and 165,490 jobs nationallld.

Plaintiff's attorney asked the VE whatgak periods were tygally allowed in the
jobs identified. Tr. at 47.The VE responded that typicateaks were 15 minutes in the
morning, 15 minutes in the afternoon,daB0 minutes to an hour for lunchld.
Plaintiff's attorney asked if it would affetiis ability to perform those jobs if a worker
had to take breaks more frequently or dtedent times than the scheduled breakd.
The VE testified that unscheduled and freguereaks would eliminate those jobs and
any other jobs in # national economyld. Plaintiff's attorneythen asked if a worker
was suffering from difficulty corentrating due to pain, sidéfects of medication, or any

other problem at least on some days outwkak, what percentage of the time would be
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considered unacceptable on the jatentified in response to the first hypothetical. Tr. at
47-48. The VE indicated thanything over 20% of a wodiay would be unacceptable.
Tr. at 48.
il Hearingon June30, 2011

Dr. Schmitt again reviewed threcord and testified at tHeearing. Tr. at 62—66.
The VE identified Plaintiffs PRW as managskating rink, DOT nmber 187.167-146.
Tr. at 62. The VE indiated that the DOT classified tjgb as SVP 6, skilled, and light,
but that he reclassified based on Plaintiff's testimongs SVP 3, semi-skilled, and
medium. Id. The VE identified Plaintiff's other PRW as spare man beer distributor/
laborer, DOT number 869.66X4, which was SVP 3, se-skilled, and heavyld. The
ALJ asked if there would be wriransferable skills from thesjobs to other jobs with
SVP of 3. Id. The VE indicated that there would notd. The ALJ described a
hypothetical individual of Plaintiff's vodenal profile who reteed light exertional
capacity, with no climbing, cradimg, or exposure to industtiazards; a sit-stand option
at will; and a low stress setting with no méman occasional deca making or changes
in the setting. Tr. at 62—-63The ALJ asked the VE toedtify unskilled Ight work that
was consistent with that vocational profileTr. at 63. TheVE identified tobacco
sampler, DOT number 529.587-022, which waskilled witha SVP of 2 and light, with
8,800 jobs in South Carolirend 430,000 nationally; storaggility clerk, DOT number
295.367-026, which wasnskilled with a SVP of 2 andght, with 4,400j0bs in South

Carolina and 416,000 nationglland ticket taker, DOT nubber 344.667-010, which was
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unskilled with a SVP of 2 and light, with,260 jobs in South Carolina and 104,000
nationally. Id. The VE testified that his testimomyas in accordance with the DOTd.

Plaintiff's attorney asked the VE to atllthe hypotheticaduestion the following
restrictions: a need to change positionsrg\vi0 minutes; unscheduled breaks requiring
the worker to leavehe work station every 15 minuteand alternatin of sitting and
standing every 10 minutes.Tr. at 64. Plaintiff's attmey asked if the additional
restrictions would significantly affeahe ability to perform those jobsld. The VE
responded that the unscheduled breaks wdutdrate those jobs and any other jobs in
the national economyld. Plaintiff's attorney asked ilimiting reaching with the left
non-dominant arm to occasional would signifitaffect the VE’s response to the ALJ’s
hypothetical. Id. The VE testified that it would notld. Plaintiff's attorney asked the
VE what percentage of the workday or wavkek spent off task would preclude work.
Tr. at 65. The VE responded “20 %.” aRltiff's attorney asked the VE how much
absenteeism was generally tolerated on jobs like those ditedThe VE testified “no
more than three days per monthd.

2. TheALJ’s Findings
In his decision dated July 13, 2011e tALJ made the following findings of fact

and conclusions of law:

1. The claimant last met the insured ssatequirements of the Social Security
Act on December 31, 2009.
2. The claimant did not engage in subsitd gainful activity during the period

from his amended alleged onset dateDecember 31, 2007, through his
date last insured of December 3002 (20 C.F.R. 8 404.1571 et. seq.).
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3. Through the date last insurede tlelaimant had the following severe
impairments: status post lumbarrgery and depression (20 C.F.R. 8
404.1520(c)).

4, Through the date last insured, thaimant did not have an impairment or
combination of impairments that metmedically equaled one of the listed
impairments in 20 C.F.R. Part 408ubpart P, Appendi® (20 C.F.R. §
404.1520(d), 404.1525, and 404.1526.

5. After careful consideration of theter record, the undersigned finds that,
through the date last insured, the claimant had the residual functional
capacity to perform light work as fileed in 20 C.F.R. 8 404.1567(b).
Specifically, the claimant could liftna carry up to 20 ponds occasionally
and 10 pounds frequently and stand, walkd sit for 6 hours each in an 8-
hour workday. However, the claimantimb, crawl, or be exposed to
industrial hazards. Additionally, trdaimant required the option to sit and
stand at will. He could work only ia low-stress environment, defined as
requiring no more than occasion&ocision-making or changes in the work

setting.

6. Through the date last insured, ti@imant was unable to perform any past
relevant work (20 C.F.R. § 404.1565).

7. The claimant was bowwn December 31, 1957 and was 52 years old, which

is defined as an individual closelp@oaching advanced age, on the date
last insured (20 C.F.R. § 404.1563).

8. The claimant has a limited educationl @ able to communicate in English
(20 C.F.R. § 404.1564).
9. Transferability of job skills is not rtexial to the deterimation of disability

because using the Medical-VocatiorRliles as a framework supports a
finding that the claimant is “not disked” whether or not the claimant has
transferable job skills (See SSR 82did 20 C.F.R. Part 404, Subpt. P.,
Appendix 2).

10. Through the date last insured, adesng the claimant'sage, education,
work experience, and residual functional capacity, there were jobs that
existed in significant numbers in the national economy that the claimant
could have performed (20 C.F.8404.1569 and 404.1569(a)).

11. The claimant was not under a disabjlig defined in the Social Security
Act, at any time from December 31,0 the amended alleged onset date,
through December 31, 2009, the dat lasured (20 G.R. § 404. 1520

(9))-

Tr. at 19-31.
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D. Appeals Council Review

Plaintiff filed a request for review dfearing decision/order dated August 11,
2011. Tr. at 10. The Amals Council denied Plaintiff'sequest for review by notice
dated February 8, 2013. Tr. at 1-3.

Il. Discussion

Plaintiff alleges the Commissionerred for the following reasons:

1) The ALJ's evaluation of the rmdeal evidence was reached through
misapplication of the goverrgnlegal standards and his Rf@dings, which were based
on outdated medical opinions, were sapported by substantial evidence;

2) The ALJ erred by failigp to properly considerllaof Plaintiff's medically
determinable impairments, boihdividually and in combiation, at step two of the
sequential evaluation andmmaking his RFC findings; and

3) The ALJ improperly evahted Plaintiff’'s credibilityconcerning allegations
of back pain.

The Commissioner counters that substhetvadence supports the ALJ’s findings
and that the ALJ committed no legal error in his decision.

A. LegalFramework

1. The Commissiorie Determination-6Disability Process

The Act provides that disaity benefits shall be availde to those persons insured
for benefits, who are not of retirement agéjo properly applyand who are under a
“disability.” 42 U.S.C. § 423(a). Sean 423(d)(1)(A) defines disability as:

the inability to engage in any subgiahgainful activity by reason of any
medically determinable physical or mental impairment which can be
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expected to result in death or which lhested or can bexpected to last for
at least 12 consecutive months.

42 U.S.C. § 423(d)(1)(A).

To facilitate a uniform and efficient @ressing of disabilityclaims, regulations
promulgated under the Act have reduced théustry definition of disability to a series
of five sequential questionsSee, e.g., Heckler v. Campbell, 461 U.S. 458460 (1983)
(discussing considerations camoting “need for efficiencyin considering disability
claims). An examiner musbaosider the following: (1) wheer the claimant is engaged
in substantial gainful activity; (2) whether he has a severe impairment; (3) whether that
impairment meets or equals anpairment included in the Listinds(4) whether such
impairment prevents claimant from performing PR\&hd (5) whether the impairment
prevents him from doing substantial gainful employmesée 20 C.F.R. § 404.1520.
These considerations are sometimes referred the “five steps” of the Commissioner’s

disability analysis. If a decision regardingalbility may be made at any step, no further

! The Commissioner's regulations include an extensive list of impairments (“the
Listings” or “Listed impairments”) the Agencgonsiders disablingvithout the need to
assess whether there are any jobs a claiw@uit do. The Agencgonsiders the Listed
impairments, found at 20 C.F.R. part 4&ubpart P, Appendid, severe enough to
prevent all gainful activity. 20 C.F.R. 8§ 404.1525. the medical evidence shows a
claimant meets or equals allteria of any of the Listed ipairments for at least one year,
he will be found disabled without furthessessment. 20 C.F.B.404.1520(a)(4)(iii).
To meet or equal one of theekistings, the claimant musstablish that his impairments
match several specific criteria or be “at keagqual in severity and duration to [those]
criteria.” 20 C.F.R. § 404.152&ullivan v. Zebley, 493 U.S. 521, 530 (1990%e Bowen
v. Yuckert, 482 U.S. 137, 146 (1987) (noting tharden is on claimant to establish his
impairment is disabling at Step 3).
2 In the event the examiner does not find anctait disabled at the third step and does not
have sufficient information about the claimanpast relevant work to make a finding at
the fourth step, he may proceed to thehfiftep of the sequential evaluation process
pursuant to 20 C.F.R. § 404.1520(h).
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inquiry is necessary. 20 C.F.R. § 4®RQ(a)(4) (providing tat if Commissioner can
find claimant disabled or not disabledaastep, Commissioner makes determination and
does not go on to the next step).

A claimant is not disabled within the am@ng of the Act if he can return to PRW
as it is customarily performed in the econoanyas the claimant actually performed the
work. See 20 C.F.R. Subpart P,404.1520(a), (b); Soci@ecurity Ruling (“SSR”) 82-
62 (1982). The claimant beafrse burden of establishing hisability to work within the
meaning of the Act. 42 U.S.C. § 423(d)(5).

Once an individual has made a prima éashowing of disabilityoy establishing
the inability to return to PRWhe burden shiftso the Commissioner to come forward
with evidence that claimant cgerform alternative wd and that such w& exists in the
regional economy. To satisfy that burddre Commissioner may obtain testimony from
a VE demonstrating the existence of jobs lade in the national economy that claimant
can perform despite the existence of impaints that prevent ¢hreturn to PRW.Walls
v. Barnhart, 296 F.3d 287, 290 (4tkir. 2002). If the Commssioner satisfies that
burden, the claimant must then estabtlsdit he is unable to perform other workall v.
Harris, 658 F.2d 260, 2645 (4th Cir. 1981)see generally Bowen v. Yuckert, 482 U.S.
137, 146. n.5 (1987) (regarding burdens of proof).

2. The Court’s Standard of Review

The Act permits a claimant to obtain jaidil review of “any final decision of the

Commissioner [] made after a hearing to whie was a party.”42 U.S.C. 8§ 405(g).

The scope of that federal court review is narrowly-tailoredlégtermine whether the
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findings of the Commissioner are supportad substantial evide® and whether the
Commissioner applied the proper legal standardvaluating the claimant's casé&ee
id., Richardson v. Perales, 402 U.S. 389, 390 (1971\yalls v. Barnhart, 296 F.3d 287,
290 (4th Cir. 2002)dting Hays v. Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990)).

The court’s function is not to “try thesases de novo or resolve mere conflicts in
the evidence.” Vitek v. Finch, 438 F.2d 1157, 1157-58 (4th Cir. 1974 Pyles v.
Bowen, 849 F.2d 846, 84@th Cir. 1988) ¢iting Smith v. Schweiker, 795 F.2d 343, 345
(4th Cir. 1986)). Rather, the court must uphold the Commissioner’s decision if it is
supported by substantial evidenc&ubstantial evidence” isuch relevant evidence as a
reasonable mind might accept as adégia support a conclusion.’Richardson, 402
U.S. at 390, 401Johnson v. Barnhart, 434 F.3d 650, 653 (4th Cir. 2005). Thus, the
court must carefully scrutinizéhe entire record to assuilgere is a sound foundation for
the Commissioner’s findings and that her conclusion is ratioBed. Vitek, 438 F.2d at
1157-58;see also Thomas v. Celebrezze, 331 F.2d 541, 543 (41@ir. 1964). If there is
substantial evidence to suppdne decision of the Commissier, that decision must be
affirmed “even should the coudisagree with such decision.Blalock v. Richardson,
483 F.2d 773, 775 (4th Cir. 1972).

B. Analysis

1. Medical Opinions and Findings of Drs. Gudas, Weissglass, and
Apple
“Courts evaluate and weigh mediogpinions pursuant to the following non-

exclusive list: (1) whether the physician h@samined the applican(2) the treatment
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relationship between the physician and #ggplicant, (3) the saportability of the
physician’s opinion, (4) the consistency oé tbpinion with the reord, and (5) whether
the physician is a specialist.Johnson, 434 F.3d at 654. Inondertaking review of the
ALJ’s treatment of a claimant’s treating sowgcthe court focuses its review on whether
the ALJ’s opinion is supported by subdtah evidence, because its role is not to
“undertake to re-weigh conflicting evide®y make credibility determinations, or
substitute [its] judgment for &t of the [Commissioner].’'Craig v. Chater, 76 F.3d, 585,
589 (4th Cir. 1996).
a. Drs. Gudas’s and Weissglass’s Findings and Opinions

Plaintiff argues that the ALJ erred injgeting the opinion®f Drs. Gudas and
Weissglass that Plaintiff's impairments worsewoedr time and limite¢him to work at or
below the sedentary exertional level. [En#d3 at 20]. Plaintiff argues that the ALJ
failed to cite current medical evidence gopport his conclusions, instead relying on
outdated evidence. Entry #13 at 20-21]aimiff contends thathe ALJ should have
accepted the findings and opinions of Drsd@siand Weissglass because he did not call
a medical expert or obtain additional evidetxenore fully develoghe record. [Entry
#13 at 27-28].

The Commissioner argues that the ALJ prediddequate reasons for rejecting the
opinions of Drs. Gudas and WeissglasfEntry #16 at 27-28]. The Commissioner
argues that Plaintiff soughonly minimal treatment for his “allegedly disabling

impairments” during the relevant period.nfgy #16 at 22]. The Commissioner contends
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that, because the evidence gafficient for the ALJ to maka decision, the ALJ was not
required to order a consultative examination. [Entry #16 at 15].

If a treating source’s medical opinion isélivsupported and nabconsistent with
the other substantial evidencethe case record, it must gesen controlling weight[.]”
SSR 96-2p. However, “[a] non-treating sours€a physician,psychologist, or other
acceptable medical source who has examinedoybuloes not have, or did not have, an
ongoing treatment rei@nship with you.” Smila v. Astrue, 573 F.3d 503, 514 (7th Cir.
2009) citing 20 C.F.R. § 404.1502 (findingaththe ALJ properlydetermined that a
physician who examined claimant once & behest of claimant’attorney was a non-
treating source). Non-treag source opinions are not entitleo controlling weight, but
“the ALJ must follow SSA rules requiring cadsration of the background and expertise
of the experts, the supportimyidence in the record forahopinions and consistency of
the opinions.” Bryant ex rel. Bryant v. Barnhart, 63 Fed. Appx. 9095 (4th Cir. 2003)
citing SSR 96-6p.

Other Circuits have held that “whetteere is no competingvidence, the ALJ is
not permitted to substitute his opiniofts those of the examining doctorsGrecol v.
Halter, 46 Fed. Appx. 773 (6th Cir. 2002) fnanding the case for consideration of
Plaintiff's psychological condition where there was no evidence that Plaintiff's
examining doctor’s opinn was incorrect)see also Ness v. Sullivan, 904 F.2d 432 (8th
Cir. 1990) (finding that the ALé&rred by substituting his obsetia that Plaintiff did not
appear to be depressed orhealthy during the hearing rfadhe opinion of Plaintiff's

doctor that Plaintiff was suffering from depressidrRmos v. Barnhart, 60 Fed. Appx.
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334, 336 (1st Cir. 2003) (concluding that theJ substituted his own lay opinion for the
uncontroverted medical evidenadere the ALJ concluded that Plaintiff did not have an
impairment that was diagnosed by two exang physicians and not rejected by any
examining physician). While éhFourth Circuit has not dirgg stated this proposition,
the court has reversed and remanded te wdnere the ALJ substituted his opinion for
the uncontradicted opinion @in examining physicianSee Wilson v. Heckler, 743 F.2d
218, 221 (4th Cir. 1984) (finding that the Alsubstituted expertise he did not possess in
the field of orthopedic medicine for thapinion of an examimg physician that was
supported by the findings a treating physician).

The Fourth Circuit has helithat “the ALJ has a duty texplore all relevant facts
and inquire into the issues necessary fagadte development of the record . . Cobk
v. Heckler, 783 F.2d 1168, 1B7(4th Cir. 1986). “Where thALJ fails in his duty to
fully inquire into the issues necessary for adequate development of the record, and such
failure is prejudicial to the clainmy, the case should be remandearsh v. Harris, 632
F.2d 296, 300 (4th Cir. 1980) (finding tithe ALJ failed to properly develop the record
where claimant was unrepresented and Adiled to obtain records from claimant’s
treating physician after promigrclaimant that he would).

The ALJ indicated that he gave little weigbtthe opinions oDr. Gudas “because
they were rendered several months priothi® claimant's amended alleged onset date
and because there is no oljee evidence from the relemtitime period to support

them.” Tr. at 27. The ALdotes that Dr. Gudas examinBtintiff in June 2006 and set
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forth the limitations over a yedater without indicating thate examined Plaintiff in the
interim. 1d.

The ALJ indicated that he gave someighe to Dr. Weissglss's October 2007
opinion, but that “claimant’s faire to seek medical attentifor his left hand pain during
the period in question renders Dr. Weissgla restriction on théeft hand use less
persuasive.”ld. The ALJ noted that, ith the exception of DAWeissglass’s restrictions
on bending and twisting, DMVeissglass’s remaining opinions are generally consistent
with the objective evidase from the relevant period andvieabeen given some weight in
limiting the claimant to a reduced range of lighdrk in a low-stress setting.” Tr. at 28.
On the other hand, the ALJ tedl that he accorded “littleveight” to Dr. Weissglass's
March 2009 opinions because he was a-tneating physician o had limited contact
with Plaintiff; because he cited no new ais abnormalities to support his conclusion
that Plaintiff's symptoms had progressivelprsened; because Plaintiff failed to seek
more than occasional treatmédot his back pain from thellaged onset date through the
date last insured; and becauss opinion was inconsistewith other evié@énce from the
period at issueld.

Both Drs. Gudas and Weissglass exadirPlaintiff. They were not treating
physicians, so their opiniongere not entitled to controllinggeight. However, they both
conducted thorough examinatiooEPlaintiff that yielded gjnificant objective findings.
During the June 10, 2006, examination, Budas set forth numerous objective findings
including antalgic gait, decreased sensation in the lateral aspect of Plaintiff's right leg,

4/5 muscle strength in Plaintiff's right lowektremity, a 1.5 centimetelifference in calf
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girth between left and right, and a 2.4 centimédgrlength discrepancy. Tr. at 599-600.
During the October 312007 examination, Dr. Weidsgs observed that Plaintiff had
markedly decreased flon and extension of the left ist, decreased grip strength,
markedly decreased rangerabtion of the low back, and tenderness to palpation of the
low back. Tr. at 606. Durg the March 10, 2009, examirati Dr. Weissglass made the
following observations wh respect to Plaintiff's impements: mildly antalgic gait;
markedly decreased flmn and extension of the left ist; significantly impaired grip
strength; and markedly decreased rangaation in the backTr. at 627-28.

Drs. Gudas’s and Weissglass's observatamd parts of their opinions were also
supported by other evidence time record. On Novembd6, 2005, physical therapist
Jesse McGrady conducted a functional capasitgiuation and concluded that Plaintiff
would not be able to “returto job types which require liftig and prolonged standing and
walking.” Tr. at 558. Dr. Buckaloo note@&deased range of motiaf Plaintiff's left
wrist when he released Plaintiff from hisreaon September 11, @6. Tr. at 522.
Approximately one month before he was exaediby Dr. Gudas, Plaiiff complained to
Dr. Dennis that his right leg waveak and giving way. Tat 430. A little over a month
after being examined by Dr.u@as, Plaintiff complained to Dr. Apple that his right leg
was going out. Tr. at 491. Plaintiff wasafty complaining of extremity weakness when
he presented to Dr. Alexander on Februan2@)7. Tr. at 585. Plaintiff reported a
recent increase in lower extremity discomfort to Dr. Alexander om 26y 2007. Tr. at
578. Less than a month after Plaintifffsst examination byDr. Weissglass, he

complained to Dr. Apple of lo& pain. Tr. at 611. D Apple observed tenderness,
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decreased range of motion of Plaintiffgrlbar spine, motor weakness, and unsteady
gait. Tr. at 612. In February 2008, Dr. #A@ observed tendernessPlaintiff's lumbar
spine and somewhat limited mawent. Tr. at 610. Plaiftialso complaied of back
pain after his date last insuredr. at 684, 688, 690, 692.

The ALJ indicated that Drs. Gudas’and Weissglass's opinions were not
consistent with other opions. While it is correct thabDrs. Gudas and Weissglass
indicated greater physical restrictions thaheotphysicians who treated Plaintiff earlier,
the record suggests that PIdi’'s back pain and loweextremity symptoms worsened
after those opinions were rendered. RiHiia condition was expected to worsen over
time, as evidenced byalfact that before his surgery2005, Dr. Dennis warned Plaintiff
that he would likely require lumbar fusion sungér the future. Tr. at 392. Drs. Warren
and Zgleszewski imposed limitatis before Plaintiff’'s surggrand more than three years
before his alleged onset date. Dr. Dennggion was renderedhore than two years
before the alleged onset date and befoeenkff pursued pain management treatment
with Dr. Alexander. Drs. Gudas and Weissglalso indicated greater restrictions than
the state agency consultantsit the state agency consultants did not examine Plaintiff
and rendered their opinions more than a yesiore Dr. Weissgks examined Plaintiff
for the first time.

Drs. Gudas and Weissglass were also gfiets in their fietls. Dr. Gudas was a
podiatrist and reconstructive fostirgeon who served as a @&l professor of medicine.

Tr. at 598. Dr. Weissglass was board cedifie occupational medicine. Tr. at 629.
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The undersigned finds that the ALJ slibhlave accorded greater weight to the
opinions of Drs. Gudas and Weissglass ase the criteria set forth for evaluating
opinion evidence. The undersigned is n@gasting that Drs. Gudas’s and Weissglass’s
opinions are entitled to controlfjnweight, but is instead inchting that the ALJ should
have considered the uncontroverted elemeftiseir opinions apart from the features that
conflicted with other evidencde the record. Th&LJ should have alsoonsidered their
uncontroverted objective findinggart from their opinions.

The undersigned also finds that the JAérroneously substied his opinion for
those of the examining doctors. Where, as here, the ALJ disagrees with the findings of
an examining physician, heust develop the record to support his conclusion. The
reports from Dr. Gudas’s examination and Deissglass’s first examination were in the
record prior to the Septembé2, 2008, hearing. The ALcould have easily referred
Plaintiff for a consultative examination befooe after that hearing in order to obtain
objective evidence to either sugpor refute the findings of Drs. Gudas and Weissglass.
Because the ALJ failed to avail himself oétbpportunity to furthedevelop the record,
Drs. Gudas’s and Weissglass’s objective figdi must be treated as uncontroverted
evidence.

b. Dr.Apple’s Opinion

Plaintiff argues that the ALJ failed eddress the opinion d?laintiff's treating
physician, Dr. Apple. [Entry #13 at 29]The Commissioner counters that Dr. Apple’s
statement was not a medical opinion, but aministrative finding reserved to the

Commissioner, and because the ALJ citedthat reason for regg#ing part of Dr.
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Weissglass’s opinion, his failure to addr&ss Apple’s statement was harmless. [Entry
#16 at 29].

On November 19, 2007, Dr. Apple wrote ‘@pipnt is clearly irmy opinion 100%
disabled 2° to his work retled injury. Further, his demsion, weight gain, and ED are
directly consequential to thisjury. Encouraged tpersist at attempte obtain disability
which | wholly believe he deservesldl.

The ALJ did not address Dr.pfle’s opinion in his decision.

“Opinions on some issues . . . are not medical opinions . . . but are, instead,
opinions on issues reservedth® Commissioner because ttag administrative findings
that are dispositive of a case; i.e., thatuldodirect the determation or decision of
disability.” 20 C.F.R8 404.1527(d). “Opinions thgbu are disabled” are among those
reserved to the Commissioner. 20 C.F.R08.1527(d)(1). The law does not give “any
special significance to the saerof an opinion omssues reserved the Commissioner.”
20 C.F.R. 8 40.1527(d)(3). However, t]he adjudicator is required to evaluate all
evidence in the case radothat may have a bearing tdme determination of disability,
including opinions from medical sources ab@sues reserved tihe Commissioner.”
SSR 96-5p. “If the case racbcontains an opinion from a medical source on an issue
reserved to the Commissioner, tdjudicator must evaluatdl ¢he evidencan the case
record to determine the exteto which the opinion isupported by the recordd.

20 C.F.R. § 404.1527 requires that theudntator address opinions of treating
sources as follows:

[T]he notice of the determination oragion must contain specific reasons
for the weight given tehe treating source’s medical opinion, supported by
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the evidence in the casecoed, and must be suffemtly specific to make

clear to any subsequent reviewers weght the adjudicator gave to the

treating source’s medical opiniondithe reason for that weight.
SSR 96-2p.

The undersigned finds that Dr. Apestatement was an opinion on an issue
reserved to the Commissioner, ltiat the ALJ erred in failig to address the opinion in
accordance with 20 C.F.R 84.1527 and SSRs 96-2pda®6-5p. Dr. Apple was
Plaintiff's treating physician. Therefore,shopinion was required to be considered in a
very specific manner. SSR 96-2p requires thatnotice of decision specifically address
the opinion of a treating physician and clgatate the weight given the opinion and the
reasons for that weight. By neglectingaidress Dr. Apple’s opinion, the ALJ ignored
the express requirements of SSR 96-2p.

The undersigned rejects the Commissionarggument that the ALJ did not have
to address Dr. Apple’s opinion becauseduderessed a similar statement made by Dr.
Weissglass. Dr. Weissglass’s opinion isidgtishable from Dr. Apple’s opinion in that
Dr. Weissglass was not a treating physiciarhe requirements of SSR 96-2p did not
have to be followed with respt to Dr. Weissglass’s opinipbut they did have to be
followed with respect to Dr. Apple’s opinion.

2. Considerationf Combination of Impairments

Plaintiff argues that the Al erred in failing to determinthat Plaintiff's leg-length
discrepancy and left wrist impairment werevese impairments. [Entry #13 at 30].
Plaintiff further argues that the ALJ failed twnsider the combined effects of all of

Plaintiff's impairments and symgms. [Entry #13 at 31].
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The Commissioner arguesaththe Plaintiff's leg Iegth and muscle strength
discrepancies were not severe. [Entry &l64]. The Commissioner also argues that the
Plaintiff's wrist injury was not a severe impaent and that the ALJ did not err in failing
to determine it to be a severe impairmenhis second decision, even though he found it
to be severe in his first decision. [En#¥6 at 15-16]. The Commissioner contends that
the ALJ considered all of Plaintiff's impairmts in determining the RFC. [Entry #16 at
16].

A severe impairment is one that “sificantly limits [a claimant’s] physical or
mental ability to do basic wk activities.” 20 C.F.R. §04.1520(c). A non-severe
impairment is defined as ortleat “does not significantly lith[a claimant’s] physical or
mental ability to do basic work activitiés. 20 C.F.R. 8§ 404.1521(a). A severe
impairment “must result from anatomical, plojsgical, or psychological abnormalities
which can be shown by medically accegatelinical and laoratory diagnostic
techniques. A physical or mental impairmemist be established by medical evidence
consisting of signs, symptoms, and laboratfindings, not only by your statement of
symptoms][.]” 20 C.F.R. § 404.1508. Deterntioa of severity of claimant’s impairment
is “[a] de minimis hurdle in [the] disability termination process,” meant to expedite just
settlement of claims by “screeniogt totally grountess claims.” Anthony v. Astrue, 266
Fed.Appx. 451, 457 (6th Cir. 2008).

When a claimant has more than ongamment, the statutory and regulatory
scheme for making disabilitygleterminations, as interpreted by the Fourth Circuit,

requires that the ALJ consider the combimdi@ct of these impairments in determining
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the claimant’s disability statusSee Walker v. Bowen, 889 F.2d 47, 5@4th Cir. 1989);
see also Saxon v. Astrue, 662 F. Supp. 2d 471, 479 (DCS 2009) (collecting cases in
which courts in this Districhave reiterated importance tfe ALJ's explaining how he
evaluated the combined effects of a claima impairments). The Commissioner is
required to “consider the combined effectatifof the individual’s impairments without
regard to whether any such impairment,cdnsidered separately, would be of such
severity.” 42 U.S.C. § 428)(2)(B) (2004). The ALJ nst “consider the combined
effect of a claimant’s impairnmés and not fragmentize themWalker, 889 F.2d at 50.
“As a corollary, the ALJ mushadequately explain his or hevaluation of the combined
effects of the impairments.I'd.

The ALJ concluded that “there is no eviderthat the claimant’s status post left
wrist fracture and surgery more than minilpaffected his ability to perform work-
related activity from his amended alleged onsét tlrough his date last insured. Tr. at
20. With respect to claimdsatleg-length discrepancy, @hALJ indicated “[a]lthough the
claimant’'s leg length discrepey was noted in July 200%ther examining physicians
have failed to note this condition on a regubasis, suggesting that it does not impose
more than minimal functiondimitations.” Tr. at 21.

The ALJ mischaracterized Plaintiffeestimony and the medical evidence to
support his conclusion thdhe left wrist impairment rad leg-length discrepancy were
non-severe impairments. First, the ALJ cated that Dr. Buckalothoted the claimant
demonstrated excellent digmobility with good flexion, extension, pronation, and

supination of the left wrist/hand.” Tr. &0. In fact, Dr. Buckaloo concluded that
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Plaintiff's digit mobility was full and ungricted, but his wrist range of motion was
restricted to 30 degrees of flexion, 4fegrees of extensiorl5 degrees of radial
deviation, and 25 degreed ulnar deviation. Tr. at 522As Plaintiff's attorney points
out, these are reduced ranges of motion acugited the American Medical Association’s
Guides to the Evaluation of Permanent Impairment, which cites normal wrist flexion and
extension to be 60 degrees, mai radial deviation to b0 degrees, and normal ulnar
deviation to be 30 degrees[Entry #13 at 36] citingGuides to the Evaluation of
Permanent Impairment, 67—-68 (5th Ed. 2004 Second, the ALJ indicated that an
examining physician documentad abnormalities of Plaintiff'svrist in February 2008.
The undersigned has reviewed. \pple’s February 19, 2008;sit note. Tr. at 610.
While the ALJ is technically correct thdédr. Apple documentedho abnormality of
Plaintiff's wrist, there is also no indicatidhat Dr. Apple checkethe range of motion or
function of Plaintiff's wrist durig that or any othevisit. Third, the ALJ indicated that
Plaintiff indicated at the hearintpat he rarely experienced left wrist pain. Tr. at 20. In
fact, during the September 12, 2008 hearingjnilfff testified that he tried not to lift
anything over 10 pounds with his left haadd that he had some weakness in his left
hand when lifting. Tr. at 43At the June 30, 2011 hearingafritiff testified that his left
wrist bothered him from time-to-time and thtg strength was decreased. Tr. at 56.
Fourth, the ALJ indicated thatther physicians failed tmote Plaintiff's leg-length
discrepancy. Tr. at 21. While this is teatally correct, the recordoes not indicate that

any other physician easured Plaintiff's leg length.Furthermore, Dr. Apple noted
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unsteady gait on November 19, 2007, whicla isymptom consistent with a leg-length
discrepancy. Tr. at 612.

The undersigned finds that the ALJ did nohsider the combineeffects of all of
Plaintiff's impairments in determining Prdiff's RFC. The AL} made no mention of
Plaintiff's leg-length discrepagoor any limitations imposed hy after finding it to be a
non-severe impairment at step two. Hiel did mention Dr. Weissglass’s assessment of
Plaintiff's left wrist limitations, but concluded that “tHenitation on repetitive, ‘heavy’
use of the left hand is not inesistent with the above residdanctional capacity.” Tr. at
28. However, the undersighenotes that the RFC outlinday the ALJ contains no
restrictions regarding use ofditiff's left upper extremity dter than the restrictions set
forth with regard to lifting and carrying.

The undersigned finds thatibstantial evidence suppatta finding that Plaintiff's
wrist impairment and leg-lengtdiscrepancy were severegairments that imposed more
than minimal restrictions oRlaintiff’'s ability to work. The undersigned further finds
that the ALJ failed to consider the combireftects of all of the Plaintiff's impairments
in determining Plaintiff'sdisability status.

3. Plaintiff's Credibility

Plaintiff argues that the ALJ erroneopdvaluated Plaintiff'scredibility because
he relied on the fact that Plaintiff had re@hvinfrequent and sporadic medical treatment,
but failed to give Plaintiff an opportunityo explain the reasons for his infrequent
treatment. [Entry #13 at 389]. Plaintiff further argues that Plaintiff's explanation for

his failure to receive regular treatment wasvrend material evidencdat should have
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been considered in deternmg whether the ALJ’s decisiomnas supported by substantial
evidence. [Entry #13 at 39].

The Commissioner argues that the objertmedical evidence was inconsistent
with the degree of symptonmdogy Plaintiff alleged. [Entry #16 at 30]. The
Commissioner also argues that Plaintiff's rammpliance with treatment undermined his
credibility. Id. Finally, the Commissioner contentlsat the ALJ permissibly relied on
the inconsistency between claimant’s levetreatment and his claims of disabling pain.
[Entry #16 at 31].

Frequency and consistency of treatmgimbuld be considerey the ALJ when
making a credibility determination.

[T]he individual's statements may bes¢ecredible if the level or frequency

of treatment is inconsistent with thevel of complaints, or if the medical

reports or records show that the individual is not following the treatment as

prescribed and there am® good reasons for thisilure. However, the
adjudicator must not draw any infeoes about an individual’'s symptoms

and their functional effects from a failut@ seek or purge regular medical

treatment without first considering aeyplanations that the individual may

provide, or other information in ttease record, that may explain infrequent

or irregular medical visits or failuréco seek medical treatment. The

adjudicator may need to recontace tindividual or question the individual

at the administrative proceeding inder to determine whether there are

good reasons the individual does seek medical treatment or does not

pursue treatment in a consistent mannghe explanations provided by the

individual may provide insighnto the individual’'s credibility.
SSR 96-7p.

The undersigned finds that the A&J'determination regding Plaintiff's

credibility was flawed. TheALJ explicitly considered th infrequency of Plaintiff's

medical treatment in assessing the limitifig@s of his symptomsTr. at 23. SSR 96-

7p makes it clear that the ALJ should naawdrconclusion about a claimant’s symptoms
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and their functional effects from a failure seek or pursue medical treatment without
seeking explanation from the claimant. eTALJ twice had the ggrtunity to question
Plaintiff about his lack of trement, but he failed to do sd&Jpon remand, the ALJ should
guestion Plaintiff and obtain additional eviden if necessary, in order to determine
Plaintiff's reasons for failingo seek or pursue regulanedical treatment and should
make a new credibility determination.
lll.  Conclusion

The court’s function is not to substitute @wn judgment for that of the ALJ, but
to determine whether the ALJ’s decision is supgubas a matter of fact and law. Based
on the foregoing, the courannot determine that the Commissioner’'s decision is
supported by substantial evidence. Therefthre,undersigned reverses and remands this
matter for further administrative proceedingsrsuant to sentence four of 42 U.S.C. §
405(9).

IT IS SO ORDERED.

(e V. Dtoctyes

August12,2014 Shiva V. Hodges
Columbia,SouthCarolina United States Magistrate Judge
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