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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION
GREGORYC. KRUG,
Plaintiff, No. 1:13-cv-01409-DCN

VS.

N o S N N N

ORDER
VICTOR LORANTH, JOHN R. OWEN, )
and DAVID CRICKARD, )

)

)

Defendants.

)

This matter is before the court on Mstgate Judge Shiva V. Hodge’s Report and

Recommendation (“R&R”) that this courtagrt the motion for summary judgment filed
by defendants Dr. Victor Loranth (“Dr. Loranth”), John R. Owen (“*Owen”), and David
Crickard (“Crickard”). Plainff Gregory C. Krug (“Krug”) fled written objections to the
R&R. For the reasons set forth below, tloeirt adopts the R&Rmal grants defendants’
motion for summary judgment.

|. BACKGROUND'?

Krug is an inmate within the Bureafi Prisons who was incarcerated at the
Federal Correctional Institution in Williashurg, South Carolina (“FCI-Williamsburg”)
at all times relevant to this lawsuit. Compl. § At that time, Dr. Loranth was the

clinical director at FCI-Williamsburg, Owemas the warden, and Crickland was a unit

! The facts are considered and discusseddright most favmble to Krug, the
party opposing summary judgment. See Pittman v. Nelms, 87 F.3d 116, 118 (4th Cir.
1996).

% Krug amended his complaint in a leteemich alleges a cause of action against
Crickland and incorporates the original complaint. For ease of reference, the court will
cite to facts and allegation®fn the original complaint as “Compl.,” and cite to facts and
allegations concerning Crickland as “Am. Compl.”
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manager. Compl. § 2; Am. Compl. 1. Krdteges that shortly after he arrived at FCI-
Williamsburg, he informed Dr. Loranth of medi needs that required treatment from a
vascular surgeon for peripheral vasculaedse (“PVD”) and from a podiatrist who
could make him custom arch supports.nm@®b 7 5. Dr. Loranth never authorized
treatment from a podiatrist and omyovided Krug with store-bought insolgdd. ¥ 6.
Dr. Loranth did authorize Krug to see a waac surgeon, who reaamended that “an in-
house, laser procedure be performed on Krigftdeg.” 1d. When Krug requested a
copy of his test results, the vascular sorgeefused to give him those documents. Id.
7. Krug told Dr. Loranth that he would regree to the recommended procedure until he
received the test results anoluld obtain a second opinion.. §i8. Krug claims that Dr.
Loranth promised him that he would prompbly seen by another vascular surgeon. Id.
Krug met with Dr. Lorantlduring at least two subsequevisits to the prison’s
clinic, and each time Dr. Loranth promised limat he “was on the list” to be seen by
another vascular surgeon. Id. 1 9. Krugught the issue to Owen’s attention when he
realized that Dr. Loranth “had never intedde permit [him] to be seen by another
vascular surgeon.”_1d. 1 10. Owen told Krug that he was “on the list,” but Krug left FCI-
Williamsburg on June 15, 2012 without being sbgra podiatrist or a second vascular
surgeon._Id. Additionally, Krug alleges tt@tickard denied hisequests to transfer
units, which would have significantly reducée distance that Kruigad to walk every

day. Am. Compl. 1. Krug claims that Crickardienials exacerbatedshpain. _Id. at 1-2.

3 Elsewhere, Krug describes the insoées “custom arch supports.” Pl.’s
Objections 6-7.
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Krug filed the present action on May 24013. He filed an amended complaint

on January 5, 2013, asserting a causectbn pursuant to Bivens v. Six Unknown

Agents of Fed. Bureau of Narcotics, 4035U388 (1971), which established a direct

cause of action against federal officials fag tholation of federatonstitutional rights.

On October 15, 2013, defendants filed a motiodismiss or, in the alternative, for

summary judgment. Krug filed a response on December 23, 2013. The magistrate judge
issued an R&R on July 31, 2014, recommendingtthiatcourt grant defendants’ motion.

Krug filed objections to the R&R on Auguk8, 2014. This matter is now ripe for the

court’s review.

. STANDARDS

A. Objectionsto R&R

This court is charged with conductiagdle novo review of any portion of the
magistrate judge’s R&R to which specifigritten objections are made. 28 U.S.C. §
636(b)(1). A party’s failure to object is@epted as agreement with the conclusions of

the magistrate judge. See Thomas \n,A74 U.S. 140, 149-50 (1985). In absence of a

timely filed objection to a magistrate judg&®&R, this court need not conduct a de novo
review, but instead must “only satisfy itselaththere is no clear m@r on the face of the

record in order to accept the recommeratati Diamond v. Colonial Life & Acc. Ins.

Co., 416 F.3d 310, 315 (4th Cir. 2005) (citing Fed. R. Civ. P. 72 advisory committee’s
note). The recommendation of the magistpatige carries no presumptive weight, and

the responsibility to make a final determioatirests with this court. Mathews v. Weber,

423 U.S. 261, 270-71 (1976). This court may ataeject, or modify the report of the



magistrate judge, in whole or in part, oryntacommit the matter to him with instructions
for further consideration28 U.S.C. 8§ 636(b)(1).

B. Summary Judgment

Summary judgment is prop&f the movant shows that there is no genuine
dispute as to any material fact and the mowaettitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). “Only disputes over $aittat might affect the outcome of the suit
under the governing law will properly prede the entry of summary judgment.”

Anderson v. Liberty Lobby, Inc., 477 U.S. 2228 (1986). “[SJummigy judgment will

not lie if the dispute abdwa material fact is ‘genuine,’ tha, if the evidence is such that
a reasonable jury could return a verdigttfte nonmoving party.” 1d. At the summary
judgment stage, the court must view the euick in the light most favorable to the
nonmoving party and draw all reasonaiblierences in his favor. _Id. at 255.

C. Pro Se Plaintiff

Plaintiff is proceeding pro se in this cadeederal district courts are charged with
liberally construing complaints filed by pro kégants to allow the development of a

potentially meritorious case. See HugkieRowe, 449 U.S. 5, 9-10 (1980). Pro se

complaints are therefore held to a less stmbgéandard than thoskafted by attorneys.
Id. Liberal construction, however, does naan that the court can ignore a clear failure

in the pleading to allege facts that setHiatcognizable claim. See Weller v. Dep't of

Soc. Servs., 901 F.2d 387, 390-91 (4th Cir. 1990).

lll. DISCUSSION

Krug objects to the R&R on six grounds, giley the magistrate judge erred in:

(1) dismissing the claims as to the defendantheir official capadies; (2) finding that
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Krug has not offered any evidence that treatment by a podiatrist was medically necessary;
(3) reciting several facts which are false; fiddling that Krug has failed to demonstrate a
claim of deliberate indifference with regawalhis PVD; (5) fnding that Krug has not

offered any evidence that he suffered harm from the delay in receiving PVD treatment;
and (6) finding that Crickard should be gieshsummary judgment. The court will first
discuss background law on claims of delibematifference to serious medical needs and
then consider each of Krug’s objections in turn.

In Estelle v. Gamble, the Supreme Caerdognized a federal cause of action for

deliberate indifference to serious medicaéds. 429 U.S. 97, 104 (1976). The Court
wrote that the claim is cognizable “whethiee indifference is manifested by prison
doctors in their response to the prisonersdseor by prison guards intentionally denying
or delaying access to medical care or intardlly interfering withthe treatment once

prescribed.”_Id. “Regardless of how esmted, deliberate indiffence to a prisoner’s

serious illness or injury st a cause of action under 8 1983.” Id. at 104-05; see Farmer
v. Brennan, 511 U.S. 825, 834 (1994) (descglantions under 42 U.S.C. § 1983 against
state officials as “counterparts” to Bivens actions against federal officials). “Deliberate
indifference is a very high standard — a simgaof mere negligence will not meet it.”

Grayson v. Peed, 195 F.3d 692, 695 (4th Cie9)9see also Whitley v. Albers, 475 U.S.

312, 319 (1986) (holding that deliberate indiffexemequires “more than ordinary lack of
due care for the prisoner’s interests or safety”).

A plaintiff must satisfy bdt a subjective and an objeaicomponent to show the
violation of a constitutional right. _Ika. Shreve, 535 F.3d 225, 241 (4th Cir. 2008). To

prevail on a claim of constitutionally ineaquate medical care, a plaintiff must
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demonstrate “that the officers acted witleliderate indifference’ (subjective) to the
inmate’s ‘serious medical needs’ (objectiveld. (citing Estelle, 429 U.S. at 104).

First, a plaintiff must show that thejury was objectively serious. Farmer, 511
U.S. at 834. A serious medical need is “one that has been diagnosed by a physician as
mandating treatment or one that is so obsithat even a lay person would easily
recognize the necessity for a doctor’s attamti 1ko, 535 F.3d at 24(internal citation
omitted).

A plaintiff must also satisfy the subjeaticomponent — deliberate indifference.
Id. An officer is deliberately indifferent only when he “kn®wf and disregards” the risk
posed by the serious medical needs of the inmate. Farmer, 511 U.S. at 837. The Fourth
Circuit has identified two aspects of an ofdics state of mind that must be shown to

satisfy the subjective agponent. First, actual knowledgéthe risk of harm to the

inmate is required. Iko, 535 F.3d at 24itigg Young v. City of Mt. Ranier, 238 F.3d

567, 575-76 (4th Cir. 2001)) (emphasis in ovad); see also Parrish ex rel. Lee v.

Cleveland, 372 F.3d 294, 303 (4th Cir. 2004) 8lhot enough that the officers should
have recognized [a substantial risk of hatn]A factfinder may conlcide that an officer
knew of a substantial risk from the venct that the risk wsaobvious, but it is not

enough that a reasonable officer would hfowend the risk to be obvious. Parrish, 372

F.3d at 303 (internal citations omitted). The réknjury must be so “obvious that the
fact-finder could conclude that the [offi¢elid know of it because he could not have
failed to know of it.” _Id. (hternal quotations and citans omitted) (emphasis in

original). Second, the officer “must alkave ‘recognized thditis actions were

insufficient’ to mitigate the risk of harm to the inmate arising from his medical needs.”
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Iko, 535 F.3d at 241 (citing Parrish, 372 F.38@8) (emphasis in original). A factfinder
may conclude that the officialresponse to a perceived riskas so patently inadequate
as to justify an inference thtte official actually recognizeithat his response to the risk
was inappropriate under the circuarstes._Parrish, 372 F.3d at 303.

The court will analyze each alleged instance of deliberate indifference to
determine whether the facts make out@ation of a constitutional right. When
assessing the constitutionality of defendaatgions, “courts areequired to view the
facts and draw reasonable inferences irligh# most favorable tthe party opposing the
[summary judgment] motion.”_Scott Marris, 550 U.S. 372, 378 (2007) (internal
guotation marks omitted).

1. Defendants’ Official Capacity

Krug first objects to the magistrate judgeecommendation that the court dismiss
his claims for monetary damages againstmd@ts in their official capacities. Pl.’s
Objections 1. Krug argues that he newerught any claim agaihdefendants in their
official capacities._Id. To the extethtat Krug did not bring his complaint against
defendants in their official capacity, any erbgrthe magistrate judgin interpreting his
complaint as such is harmless. Additionallyntrary to Krug's assertions, the magistrate
judge did not take advantage of his failtsglace “in tleir individual capcities” into
the caption of his complaint as a reason smiss the entire case. In fact, the R&R
continued to analyze the nitsrof the medical indiffereze claims as brought against
defendants in their individual capacities. R&R 5-10.

Krug's first objection fails.



2. Deliberate Indifference — Podiatrist Treatment

Krug’s second objection is that the magisrmdge erred by stating that he had
not offered any evidence establishing tieatment by a podiatrist was medically
necessary. Pl.’s Objections 6. Krug argueshismteclaration — iwhich he states that
the custom arch supports he was fitted for were a “slight improvement” but he continued
to be in a “massive quantity of pain” when he walked — proves that treatment by a
podiatrist was medicallyatessary. Id. at 6-7.

“Although the Constitution does require that prisoners be provided with a certain
minimum level of medical treatment, it doed goarantee to a prisonte treatment of

his choice.” Thomas v. Anderson Citail, No. 6:10-cv-3270, 2011 WL 534392, at *1

(D.S.C. Feb. 8, 2011) (quoting Jackson v. Fair, 846 F.2d 811, 817 (1st Cir. 1988)); see

Brown v. Thompson, 868 F. Supp 326 (S.D. Ga. 1994) (“Providing medical care is not

discretionary . . .. The type and amountafe, however, is purebjiscretionary.”). The
fact that a prisoner believed he had a nsaméous injury or that he required better

treatment does not establiskanstitutional violation. Wght v. Moore, No. 8:12-cv-

1456, 2013 WL 4522903, at *6 (D.S.C. Aug. 2613); see Nelson v. Shuffman, 603

F.3d 439, 449 (8th Cir. 2010) (“[A] prisoner’'s mere difference of opinion over matters of
expert medical judgment or a course of mediedtment fail[s] to rise to the level of a
constitutional violation.” (internal quotation marks and citation omitted)); Walker v.
Peters, 863 F. Supp. 671 (N.D. lll. 1994Mtere disagreements between doctor and
patient about the course of treatment do nitéce'deliberate indiffeence’ on the part of

the former, although if the patient is right tieshe might have a common law (not a

constitutional) claim for medical malpractice.”)
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The evidence in this case, which Krug slo®t dispute, shows that he was seen
by the medical staff at FCI-Williamsburg at least 28 times for his PVD and problems
with his feet, and, on 16 of those visits,sxexamined by Dr. Loranth. Loranth Decl. |
37, 39. Krug was seen by a prosthetics and orthotics specialss oot problems who
created custom shoes with custom molohesérts. Id. 1 14, 19. The medical staff
determined that it was not medically necegsa see a podiatristid.  19. In Dr.
Loranth’s declaration, he indicated thaulg§ireceived adequate medical care for the
problems with his feet while at FCI-Williamsburg. Id. § 36.

Krug’s claim of deliberate indifference fads it relates to the problems with his
feet because the record shows that médiedf repeatedly saw and treated Krug for

complaints regarding his feet. See Dulany v. Carnahan, 132 F.3d 1234, 1240 (8th Cir.

1997) (“In the face of medical records iodgling that treatment was provided and
physician affidavits indicatinthat the care provided waslequate, an inmate cannot
create a question of fact by re¢y stating that she did négel she received adequate

treatment.”);_Singletary v. Fallen, N6:11-cv-543, 2012 WL 368375 (D.S.C. Jan. 17,

2012) report and recommendation addp®#012 WL 368364 (D.S.C. Feb. 3, 2012)

(granting summary judgment to prisoner alfggdeliberate indifference because medical
records showed that prisoner was seen repediadhys complaints regarding foot pain).

Krug does not have a claim against defendants simply because he disagrees with the
course of treatment he received while at FCI-Williamsburg. _See Nelson, 603 F.3d at 449.
At most, Krug'’s claims allege negligenoemedical malpractice, which are not

actionable as a constitutional claim. Lambbieber Corr. Inst. Med. Staff, No. 8:09-cv-

1806, 2009 WL 2524697, at *3 (D.S.C. Aug. 14, 2009).
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Krug’s second objection fails.

3. Errors of Fact

Krug next objects to the magistrate judgessitation of two &cts he claims are
false. Pl.’s Objections 7. First, Krug argubat the magistrate judge was incorrect when
he stated that Krug had received treatnfienhis PVD and medical problems with his
feet on at least 28 occasions. See Pl.’'®Qlmgns 7-8; R&R 7-8 Krug contends that
while he “may have been seen on 28 oaras!’ he only received treatment once, when
he had custom molded inserts made for him's Blbjections 8. This is at best a quibble
over semantics that does not alter the magisjudtge’s analysis. Krug also asserts that
the magistrate judge incorrectly stated tkaig “refused [the vascular surgeon’s]
recommended treatment and requested anskegpinion.” _See Pl.’s Objections 8; R&R
8. Krug claims that the magistrate judge igrbthe fact that he chose to reject the
recommended treatment in part because teewlar surgeon did not allow him to see the
test results. Pl.’s Objectioi®s9. Notwithstanding the fathat the magistrate judge
explicitly discussed the reasolsug refused treatment, R&2, it is again unclear what
effect Krug’s nitpicking has on the magate judge’s ultimate conclusion.

Krug'’s third objection fails.

4. Deliberate Indifference — PVD

Krug's fourth and fifth objections inveé his deliberate indifference claim
regarding his PVD. Krug argues that thagistrate judge improperly found that the
record reflects that he was assessedi@aded by the FCI-Williamsburg medical staff
for PVC and erred in finding that he had offered any evidence that he suffered harm

from the delay in receiving treatmdot PVD. PI's Objections 10-11.
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The record indicates that Krug receivedensive treatment for his PVD while at
FCI-Williamsburg. Shortly after arriving, veas issued a pair of knee-high compression
stockings for his PVD. Loranth’s Dedl.4. On June 6, 2011, a vascular surgeon
examined Krug and recommended that henbee compliant with wearing his support
stockings and that he undergdilateral lower extremity venous reflux evaluation. Id. |
11. Krug saw the vascular surgeon adar a follow-up on September 8, 2011. Id.
15. The vascular surgeon recommended eghdovenous laser ablation therapy or an
open vein stripping._Id. Krugpdicated that he would thik about it, id., and at some
time later informed the FCI-Williamsburg medical staff that he was suspicious of the
procedure because he was unable to sdegtisesults. Id.  21. On January 18, 2012,
Krug was issued “one pair of TED hose knegglé stockings.”_Id.  25. On March 7,
2012, Dr. Loranth prescribed Krug medication anavided him with a pair of crutches.
Id. 1 28. At the same time, Dr. Loranth t#ldug that he would be sent to another
vascular surgeon for a second opinion. IldMay, Dr. Loranth noted that a second
vascular surgeon had been contacted and Kadgan appointment scheduled for the next
month. Id. T 32. However, Krug was traarséd out of FCI-Williamsburg prior to his
schedule appointment. Id. T 3Br. Loranth opined that Krug received adequate medical
care and treatment for his PVD iehat FCI-Williamburg. _Id. § 36.

Once again, Krug’s complaint amountsatdisagreement witthe treatment he
received for PVD while at FCI-WilliamsburdAs discussed at length above, such
disagreement is insufficient to state a cléma constitutional \dlation. See Nelson,

603 F.3d at 449. The record indicates #yatg was given compressi stockings for his

PVD, was examined multiple times by the medical staff at FCI-Williamsburg, was
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examined by a vascular surgeon, and wasddbd to get a second opinion from another
vascular surgeon. See Dulany, 132 F.3d at 1240 (“In the face of medical records
indicating that treatment wgsovided and physician affidaviisdicating that the care
provided was adequate, an inmate cannot ceeqtesstion of fact bgnerely stating that
she did not feel she received adequiatment.”); Singlety, 2012 WL 368375 (D.S.C.
Jan. 17, 2012) (granting summary judgmerprisoner alleging deliberate indifference
because medical records showed that prisaas seen repeatedly for his complaints
regarding foot pain). Because Krug hagethto advance evidence of treatment “so
grossly incompetent, inadequate, or exaesas to shock the conscience or to be

intolerable to fundamental fairness,” Niit v. Beorn, 896 F.2d 848, 851 (4th Cir. 1990),

defendants are entitled to summary judgment on his claim of deliberate indifference with
regard to his PVD.

Krug’s fourth and fith objections fail.

5. Deliberate Indifference — Failure to Transfer

For his final objection, Krug broadly objedtsthe magistrate judge’s handling of
his deliberate indifference claim against ®ar for his failure to transfer Krug to a
different housing unitPl.’s Objections 13-14.

Non-medical prison employees can barid to have acted with deliberate
indifference by “intentionally denying or delag access to medical care or intentionally
interfering with the atment once prescribed.” Estel@9 U.S. at 104-05. To bring a
constitutional claim against non-medical prig@rsonnel, an inmate must show that such
officials were personally involewith a denial of treatmentgliberately interfered with

a prison doctor’s treatment, or tacitly hotized or were indlierent to the prison
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physician’s misconduct. See Miltier, 88&d at 854. Moreover, non-medical prison
personnel are entitled to reby the expertise of health egproviders._See Iko, 535 F.3d
at 242 (“If a prisoners under the care of medicalperts . . ., a nonmedical prison
official will generally be justified in beliewg that the prisoner is in capable hands.”

(alteration in original) (quoting SpruM. Gillis, 372 F.3d 218, 236 (3d Cir. 2004)); Lee

V. Young, 533 F.3d 505, 511 (7th Cir. 2008) (“[I]n determining the best way to handle an
inmate’s medical needs, prison officials who are not medical professionals are entitled to

rely on the opinions of medical professals.”); Durmer v. O'Carroll, 991 F.2d 64, 69

(3d Cir. 1993) (holding non-nakcal prison officials weraot deliberately indifferent
“simply because they failed to respond directly to the medical complaints of a prisoner
who was already being treat by the prison doctor”).

Here, Krug was assigned to a “lower utotyer tier, and lower bunk to meet his

medical restrictions.” Crikard Aff. § 6 (grhasis added). Crickard informed Krug that

he would “have to see medical staff in ortteget approval to be changed to a different
housing unit for medical reasohdd. As a non-medicgirison officer, Crikard was
justified in relying on medical staff regandj the proper course of treatment for Krug.
See, e.g., Iko, 535 F.3d at 242. Without evagethat the medical staff felt it necessary
to move Krug to a different unit, there is insufficient evidence that Crikard’s failure to
transfer units was so patently inadequegdo be deliberateindifferent to Krug’'s

medical need$. See Robbins v. Black, 351 F. ApfB8, 63 (6th Cir. 2009) (holding that

* Moreover, as noted by the magistratege, “decisions relating to the
accommodation of inmates, such as cedignments, are the type of day-to-day
judgments that rest firmly in the disciatiof prison officials.”_Veney v. Wyche, 293
F.3d 726, 733 (4th Cir. 2002).
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actions of non-medical staff who, following a dats instruction, fakd to assign inmate

to a bottom bunk did not constitute deliéster indifference); Brown v. Randle, 2014 WL

2533213, *9 (N.D. lll. June 5, 2014) (finding thain-medical prisonféicer’s decision
not to reassign inmate to a unit that “wouldédeen more comfortable on account of . .
. air conditioning, less crowded nature, &ady access to daily medications” was not
deliberate indifference).

Krug's final objection fails.

IV. CONCLUSION

Based on the foregoing, the coADOPTS the magistrate judge’s R&R and
GRANTS defendants’ motion fosummary judgment.

AND IT IS SO ORDERED.

DAVID C. NORTON
UNITED STATES DISTRICT JUDGE

September29,2014
Charleston, South Carolina
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