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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFSOUTH CAROLINA

Bobby Smith, C/A No.: 1:14-3387-DCN-SVH
Plaintiff,

VS.

Commissioner of Social Security
Administration,

)
)
)
;
) REPORT AND RECOMMENDATION
)
)
)
Defendant. )
)

This appeal from a denial of social setyubenefits is before the court for a
Report and Recommendation (“Report”) muast to Local Civ. Rule 73.02(B)(2)(a)
(D.S.C.). Plaintiff brought this action pursudaat42 U.S.C. 8§ 405(g) and 8§ 1383(c)(3) to
obtain judicial review of the final decam of the Commissioner of Social Security
(“Commissioner”) denying higlaims for Disability Insurance Benefits (“DIB”) and
Supplemental Security Inconf&SSI”). The two issues beffe the court are whether the
Commissioner’s findings of fact are supported by substantial evidence and whether she
applied the proper legal standards. Foe tteasons that follow, the undersigned
recommends that the Commissioner’'s decidienreversed and remanded for further

proceedings as set forth herein.
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l. RelevantBackground

A. ProceduraHistory

On July 31, 2009, Plaittifiled applications for DIBand SSI in which he alleged
his disability beganon October 21, 2004.Tr. at 111, 112, 242-45, 246-52. His
applications were denied inilig and upon reconsideratioiir. at 148-50, 151-53. On
August 17, 2012, Plairti had a hearing before Administrative Law Judge Peggy
McFadden-Elmore (“ALJ McFadden-ElmoreTr. at 35-65 (Hr'g Tr.). ALJ McFadden-
Elmore issued a partially-favorgbdecision on November 2012, finding that Plaintiff
became disabled on August 9)12. Tr. at 115-33Plaintiff filed a request for review
with the Appeals Counciland the Appeals Council remanded the claim for another
hearing. Tr. at 134-37. A second hearimgs held before Administrative Law Judge
Ronald Fleming (*ALJ Fleming”) on Novembé&; 2013. Tr. at 66-97 (Hr'g Tr.). ALJ
Fleming issued an unfavorable decision orddeber 30, 2013, finding that Plaintiff was
not disabled within the meang of the Act. Tr. at 14-34. Subsequently, the Appeals
Council denied Plaintiff's request for rewi, making ALJ Fleming’s decision the final
decision of the Commissioner for purposesjudicial review. Tr. at 1-3. Thereatfter,
Plaintiff brought this action seeking judicieview of the Commissioner’s decision in a

complaint filed on Augustl, 2014. [ECF No. 1].

! During the hearing, Plaintiff amended hiteged onset date tordaary 1, 2008. Tr. at
71.



B. Plaintiff's Background and Medical History
1. Background

Plaintiff was 51 years old at the time otthearing. Tr. at 41. He completed the
ninth grade. Tr. at 79. Hipast relevant work (“PRW”"was as a forklift operator, a
material handler, and a remdidg laborer. Tr. at 56. Hellages he has been unable to
work since January 2008. Tr. at 71.

2. MedicalHistory

Plaintiff presented to Mark A. Roberts].D. (“Dr. Roberts”), on December 11,
2007, with a complaint agwelling in his left ear and pain his middle and left chest. Tr.
at 395. He also reported pain the left side of his facéd. Dr. Roberts assessed a left
ear infection, hypertension, hyperlipidemand atypical chest pain. Tr. at 397. He
prescribed medications and instructed PIHimd follow up for faging lab work in one
week.ld.

On June 16, 2008, Plaintiff complaineddin Roberts of a left earache, a smoker’s
cough, and pain in his upper back, left sken] and neck. Tr. at 46 Dr. Roberts noted
cerumen impaction in Plaintiff's left eaand irrigated the ear. Tr. at 463. He
recommended Plaintiff discontinue smokiidj.

Plaintiff presented to Allen L. Sloan, BI. (“Dr. Sloan”), for cervical injections on

July 31, 2008.Tr. at 419. Dr. Sloan ned Plaintiff's drug abusecreening test revealed

2 A medical records request dated NovembeP009, indicates ¢éatment records were
requested from Dr. Sloan’s office for tperiod from “07/01/08 TO PRESENT.” Tr. at
401. Dr. Sloan’s July 31, 2008, treatment nioidicates Plaintiff “was last seen in the
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no abnormalitiesld. Plaintiff indicated his pain v&aaggravated by overhead work,
lifting, carrying, pushing, and pullindd. Dr. Sloan noted Plaintiff's lumbar spine was
unremarkableld. He observed moderate muscledatissue loss over Plaintiff's left
deltoid and suprascapular arell. He noted Plaintiff's left paracervical region
demonstrated spasticity wh palpated or when a needle was engatgedHe found
Plaintiff to have mild weakness in his lstioulder shrug and with vertical rotation and
extension in his cervical spinéd. He indicated he was treating Plaintiff for cervical
spondylosis and radiculopst with exacerbation of facet arthropathy; bilateral
suprascapular neuropathy, left greater thght, secondary to cervical spondylosis and
radiculopathy; post-radiatiomyeloradiculopathy; and evidesa of cervical spondylosis
and lumbar spondylosis by MRI scdd. Dr. Sloan instructed Plaintiff to continue his
medications and administered bilateral thieel cervical facet blocks and bilateral
suprascapular injections. Tr. at 419-20.

On September 29, 2008, Plaintiff repdrteo Dr. Sloan that the injection he
received in July was very helpful, but that ¢entinued to have shoulder and neck pain
aggravated by his daily activities. Tr. at 4I#. Sloan observed Priff to have mild
difficulty rising from a seated position andldnpain with range of motion (“ROM”) of
the cervical spine and lefuprascapular ridgéd. He indicated Plaintiff should continue

his current medications and follow up in a month for injectitohs.

office on 3 June 2008.” Tr. at 42 light of this informatbn, it appears that Plaintiff’s
treatment history with Dr. Sloan predates the record.
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Plaintiff visited Dr. Sloan for cervical ¢at injections on Octwer 29, 2008. Tr. at
416. He indicated the medications andeations had helped to reduce his pain and
increase his activity leveld. He endorsed pain and weakaen his mid and lower neck
and left shoulder, which were aggraactby most activities of daily livingd. Upon
examination, Plaintiff's luméar spine was unremarkabled. He had notable loss of
muscle and bulk in his upper trapeziusdadeltoid and in the left side of the
sternomastoid posteriorlyd. Plaintiff's upper back was sadtige to touch, and Dr. Sloan
noted tenderness throughoutiRtiff's cervical spineld. Dr. Sloan indicated bilateral
suprascapular neuropgt had producechotable tenderness in Plaintiff’'s suprascapular
ridge, radiating into the areas served by that nédréde administered3-4, C4-5, and
C5-6 cervical facet and bilateral suprascapular injectiohns.

On November 25, 2008, Plaintiff indicatéd Dr. Sloan that the last injections
were very helpful. Tr. at ¥5. Dr. Sloan observed Plaintiff to have a mild degree of
difficulty rising from a seated positionid. He indicated Plainfi had mild pain with
ROM of the cervical spine and was lésader in his suprascapular ridgkeks.

On December 29, 2008, D&loan noted that Plaintiffjained weight over the
holidays. Tr. at 414. He incited Plaintiff had moderate difficulty rising from a seated
position and complained of paim his suprascapular ridgesd. He recommended
Plaintiff continue his current medicationsdawatch his diet and prescribed Adipex for
weight lossld.

On December 30, 2008, Plaintiff presehte Dr. Roberts for medication refills

and reported left ear pain and a cough. Td46& Dr. Roberts assessed wheezing, left ear
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infection, hypertension, chronic ohsttive pulmonary disease (“COPD”),
hyperlipidemia, obesity, and nicotine dependeficeat 467. He prescribed medications
and instructed Plaintiff to abstain from smoking and to exerase.

Plaintiff followed up with Dr. Sloan on daary 27, 2009, for a cervical injection.
Tr. at 412. Dr. Sloan indicated “[o]verall, tirgections on a periodic basis with his daily
medications have been very effective imirolling pain and impving his functionality
so that he is able to take care ahbkelf and his family to a greater exterd’ He noted
Plaintiff's lumbar examto be unremarkabldd. However, examination of Plaintiff’s
cervical and thoracic areas reahlextensive muscliess in the lefisuperior trapezius
region, which Dr. Sloan reiad to radiation necrositd. Dr. Sloan indicated Plaintiff had
palpable tenderness over multiple cervical faeetd the suprascapular ridges bilaterally.
Id. He indicated Plaintiff's pain was greatethwertical extension and rotation than with
forward flexion. Id. Plaintiff received bilateral tlee-level cervical facet blocks and
bilateral suprascapular injections. Tr. at 412-13.

On February 24, 2009, Dr. Sloan indichtaintiff was attemjing to lose weight
to alleviate some of the pressure from himemnd had lost apprarately nine pounds
since his last visit. Tr. at 411. Plaintifidicated the medications helped to manage his
pain.ld. Dr. Sloan observed Plaifftto have mild difficulty rising from a seated position,
but to have less pain with ROM of his ¢eal spine and no other abnormal physical
findings.Id.

Plaintiff followed up with Dr. Sloan oMarch 24, 2009. Tr. at 410. Dr. Sloan

noted Plaintiff was using himedications correctly with nentoward side effects and had
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lost four pounds over the prior montld. He observed Plaintiff to have a mild to
moderate degree of difficulty whestanding from a seated positiod. Plaintiff had pain
with ROM of the left shoulder and cervicgpine, but demonstted no other abnormal
physical findingsld.

On May 9, 2009, Plaintiff reported to DBloan that he had been unable to obtain
his medications and injectiofiecause he had lost Medicdad a month. Tr. at 409. Dr.
Sloan observed Plaintiff to bembulatory with mild difficity standing from a seated
position. Id. He indicated Plaintiff was taking shimedications as directed and denied
untoward side effect$d. Plaintiff endorsed mild paiwith ROM of his cervical spindd.

Dr. Sloan observed Plaintiff to be tender is heft suprascapular ridge, but to have no
other abnormal physical findingdd. He indicated Plaintiff should continue his
medications and follow up for an injection in Méagl.

Plaintiff returned to Dr. Sloan on May ,22009, for lumbar injective treatment. Tr.
at 407. Dr. Sloan indicated “[p]eriodic infjeans of this nature along with his oral
medications have enabled him to maintain fiamality and help with control of his pain
for quite some timeat this point.”ld. He stated Plaintiff hableen using his medications
appropriately and had no toward side effectdd. Dr. Sloan indicated Plaintiff had a
history of cancer that was raded extensively in the lgftaracervical region and resulted
in extensive radiation loss of tissuenda increased pain from a post-radiation
myeloradiculopathyld. He stated “[t]his affects the leside of his posterior neck worse
than the right along with exteive loss of tissue from locakcision in the left deltoid

and trapezius region.fd. Dr. Sloan observed Plaintiff$umbar examination to be

7



unremarkableld. He noted a vast difference in mlesand bulk overPlaintiff's left
suprascapular and scapular megias opposed to the right. He indicated Plaintiff's
right scapula, deltoid, and trapezius muscles were painful to touch, but werelghtact.
Plaintiff was tender to palpation over multiptervical facets and the suprascapular
ridges bilaterally.ld. He demonstrated pain with extension of his neédk.Dr. Sloan
instructed Plaintiff to contuwe his current medications and administered bilateral three-
level cervical facet blocks and bilatesaiprascapular injections. Tr. at 407-08.

Plaintiff presented to Dr. Roberts for tme follow up on June £2009. Tr. at 470.
Dr. Roberts noted Plaintiff contindeto smoke and to have a coudtl. He indicated
Plaintiff denied myalgias on Vytorin and chano localized soft tissue swelling in his
extremitiesld. He refilled Plaintiff's medications @nindicated Plaintiff would return for
fasting blood work. Tr. at 472.

On July 6, 2009, Plaintiffeported to Dr. Sloan that tigections were helpful and
that he had been swimming for exercise and lbat five pounds. Trat 406. Dr. Sloan
indicated Plaintiff was taking his medicatioappropriately and liano untoward side
effects.ld. Dr. Sloan observed Plaintiff to be amétalry, but to have a mild degree of
difficulty standing froma seated positiond. He stated Plaintiff had less pain with ROM
of the cervical spine and hamb other abnormal finding$d. He instructed Plaintiff to
continue his current medicatioasad to follow up in one montkd.

Plaintiff returned to Dr. $lan on September 4, 2009y focervical facet block. Tr.
at 404. Dr. Sloan indicategeriodic injections helped &htiff to reduce pain and

maintain function.ld. Dr. Sloan observed Plaintiff tbave negative Lhermitte’s and
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Spurling’s sign.ld. Plaintiff had intrinsic neck paiwith vertical extension more than
forward flexion and pakgble tenderness over the cervitadets bilaterally at the lower
levels between C3 and C6, somewhaader on the left than on the righd. Dr. Sloan
noted Plaintiff to have palpable tenderness @aeh suprascapular notch that reproduced
pain in the shoulder and shoulder blatk.He indicated Plaintiff should continue his
current medications and administered bildterarvical facet injections and bilateral
suprascapular injections at C3@4-5, and C5-6. Tr. at 405.

Plaintiff followed up withDr. Sloan in October 2009.rTat 403. He reported the
cervical facet blocks and suprascapular inges administered at the prior visit were
beneficial.ld. Dr. Sloan indicated Plaintiff had mew medical issues and was taking his
medications appropriately without any untoward side effdctsDr. Sloan indicated
Plaintiff should continue his current medications and follownuvo months for another
injection.|d.

On January 15, 2010, Plaintiff preseht®® John A. Nicholson, M.D. (“Dr.
Nicholson”) for a comprehensive orthopedwaluation at the request of the South
Carolina Vocational Rehabilitath Department. Tr. at 22 Dr. Nichokon observed
Plaintiff to be morbidly obese and to hawearked pain behaviors with range of motion
of every joint tested.” Tr. at 423. Plaifitdemonstrated marked head-forward posture
while sitting. Tr. at 423. He had slightlyaftened lumbar lordos&nd reduced ROM of
his lumbar spine. Tr. at 423, 425. Dr. Natson indicated Plairffis cervical ROM was
markedly limited in extension and madeely limited in lateral flexionld. Plaintiff

demonstrated reduced ROM in his bilateradwdters, which was woeson the left than
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on the right. Tr. at 425. The straight-legising test was positive. Tr. at 423, 425.
Plaintiff's ROM in his distal upper andwer limbs was within normal limits, but he
demonstrated considerableip@dehavior. Tr. at 423. Dr. Nicholson found Plaintiff's
manual muscle testing to be quite limited¢@®dary to pain and decreased exertlan.
Plaintiff's grip strengthwas 2—3/5 bilaterallyld. His limb strength was 4-/5 bilaterally.
Id. Plaintiff had normal bilateral patellarflexes, but only trae Achilles reflexesld. His
gait was slow and antalgitd. He was able to & to perform a tande walk, but tended
to lose his balancdd. He was unable to perform teealking, but could perform heel
walking. Id. He could squat to about &2grees of knee flexiohd. He demonstrated no
muscular wasting or atrophyd. Dr. Nicholson assessed cervicalgia, lumbago, and
muscle spasm. Tr. at 423—-24.

An x-ray of Plaintiffs cervical spineon February 19, 2010, indicated mild
degenerative changes in the cerlvg@ine and calcifications ithe soft tissues of his left
neck, which suggested carotid aidédisease. Tr. at 428. Axray of Plaintiff's lumbar
spine also indicated mild degenerative changes. Tr. at 429.

Plaintiff followed up withMarolyn Baril, MN, FNP (“Ms.Batril”), in Dr. Roberts’
office on March 18, 2010. Tr. at 474. Plaihtomplained of neck stiffness, swollen
glands, and shoulder pain that héedaas a nine on a 10-point scald. Plaintiff
indicated he took medications and receivgddations for his shoulder pain, but that the
injections typically wore off after 10 day$d. He complained of feeling tired and
experiencing shortness of breaktl. Ms. Baril observed Plaintiff to have a decrease in

breath sounds, wheezing, prolongegiratory time, and decress expiratory force. Tr.
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at 475. She also noted Plaintiff had 2+ ed@mtas leg and ankle and pedal edema. Tr. at
476. Ms. Baril indicated she had a long cosatipn with Plaintiff regarding abstinence
from smoking.ld. She prescribed new medicationslancouraged Plaintiff to follow a
diet and to exerciséd.

On March 25, 2010, state agency neatliconsultant Richard Weymouth, M.D.
(“Dr. Weymouth”), reviewed the record amdmpleted a physical residual functional
capacity (“RFC”) assessnt. Tr. at 430-37.

Plaintiff followed up with Ms. Barilon April 20, 2010, regarding his blood
pressure and lab work. Tr. at 478. Ms.riBa@bserved Plaintiffto have prolonged
expiration and scattered expiratavheezes, particularly in ¢hleft lung, but fairly good
airflow throughout both lungs. Tr. at 479. MBaril refilled Plaintiff's medications and
referred him for lab wdk. Tr. at 480-81.

Plaintiff presented to James L. Blarid,D. (“Dr. Bland”), as a new patient on
July 13, 2010. Tr. at 445. &htiff indicated he was namhger able to remodel mobile
homes because of pain in his neck, shoulder, and bédRr. Bland indicated Plaintiff
last saw Dr. Sloan in April 2010.d. Plaintiff stated he had ntdken pain medications in
three monthsld. Dr. Bland indicated he would getedical records from Dr. Sloan and
wrote “told if we find in future visits evid of Cocae or Marijuana He will be

discharged.'ld.

® Dr. Bland’s handwritten notes are difficult decipher, but it appears that he indicated
Plaintiff stopped seeing Dr. Sloan due “to Cocaine & MarijuaBeeTr. at 445.
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An x-ray of Plaintiff's cevical spine on July 30, 2@, indicated no significant
findings. Tr. at 441. Plairftifollowed up with Dr. Bland tadiscuss the x-ray on August
12, 2010. Tr. at 444. He referred Pldinfior bilateral carotid Doppler studiekd.

Plaintiff followed up with Ms. Baril orAugust 20, 2010. Tr. at 482. He reported
tiring easily, left neck pain and musctightness, dyspnea, and orthopn&dh. He
complained of pain in hisatk, lumbar spine, and knees. Tr. at 483. Ms. Baril observed
Plaintiff to have a scattered mild roncAnd decreased breath sounds, but no acute
breathing problemld. Ms. Baril ordered lab work, ridied Plaintiff's medications, and
instructed him to follow up ithree months. Tr. at 484.

On August 26, 2010, a waid Doppler ultrasound wealed Plaintiff to have
moderate to severe disease in the éeftnmon carotid and proximal internal carotid
arteries that resulted in 60 to 75 percemases. Tr. at 439. Plaiiff had no Dopplerable
flow in the left vertebral artg, which suggested occlusidial.

Plaintiff returned to Dr. Bland on Sepbber 8, 2010, to discuss the ultrasound
results and to obtain presdign refills. Tr. at 443. Plaiiff had contacted Dr. Bland’s
office the day before to report that hisefewere swelling and he was experiencing
dizziness. Tr. at 450. Dr. Bland indicatdidgnoses of COPD, hypertension, GERD, and
chronic pain syndrome. Tr. at 443. Héereed Plaintiff to a vascular surgeadd.

Plaintiff presented to Christopher 88, M.D., on September 17, 2010, for
consultation regarding the blockage in he$t carotid artery.Tr. at 456. Dr. Gates
indicated Plaintiff had developed completeclasion of his left vertebral artery and

stenosis of his left internal carotid artelpgcause of radiatioadministered 15 years
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earlier to treat for lefineck pituitary cancerld. Dr. Gates indicated he was referring
Plaintiff for angiograms and that Plaffhshould return after the procedute.

Plaintiff underwent angiograms of thergeocerebral arch and bilateral selective
carotids on September 29, 2010. Tr. at 88/Fhe tests showed complete occlusion of
Plaintiff's left thyrocervical trunk, includinghe left vertebral artery, and two areas of
stenosis in the left common céddinternal carotid aery with 50 to 6@6 stenosis in the
common carotid and 60 to 70% stenosis ofititernal carotid. Tr. a#58. Plaintiff also
underwent a Duplex scan of the veins his lower extremities, which showed no
evidence of deep vems thrombosis, mild venous valaulincompetencén the deep
system on the right side, and venous valvulaompetence of the left greater saphenous
vein. Tr. at 459.

Plaintiff followed up with Dr. Bland on Qaber 7, 2010. Tr. at 531. He indicated
to Dr. Bland that he had seen Dr. Gates, Wao determined he hadbckage in his left
carotid arteryld. Dr. Bland assessed left carotid artery occlusion, COPD, GERD, and
neck pain and refille@laintiff's medicationsld.

On October 22, 2010, Plaintiff underwemtleft carotoid endarterectomy. Tr. at
505. Dr. Gates observed Plaintiff to haveignificant area of stenosis and significant
adhesions and scarring all around the caroterafrom previous surgery and radiation.
Id.

Plaintiff presented to Dr. Gates for removal of his stitches and surgical staples on

November 1, 2010. Tr. at 516. Dr. Gateoted Plaintiff had venous valvular
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incompetency and complad of swelling and cramps in his left ldd. He indicated he
would schedule Plaintiff for venous closulre.

On November 8, 2010, Plaintiff followeg with Dr. Bland for chronic left neck
and shoulder pain. Tr. at 532e indicated his pain had ir@ased and he was taking more
Norco than usuald. Dr. Bland increased Plaintiff's qotty of Norco to 100 tablets per
month.ld.

Plaintiff presented to Dr. Roberts on Wuwonber 19, 2010, foroutine follow up
and medication refills. Tr. at 487. Dr. Roteindicated Plaintiff was “doing great”
following left carotid endarterectomid. Plaintiff was wheezingrad continued to have a
chronic cough, but Dr. Roberts noted thatbatinued to smoke, as well. Tr. at 488. Dr.
Roberts observed Plaintiff to have prolodgexpiration and scattered end-expiratory
squeaks bilaterally. Tr. at 489. Hadicated “HE ABSOLUELY MUST STOP
SMOKING, AND | TOLD HIM SO. HE'SGOT A NICOTINE PATCH, BUT | DON'T
THINK HE'S USING IT. | ASKED HIM TOMAKE A SERIOUS EFFORT TO QUIT.”
Id. He continuedPlaintiff's current medications andstiucted him to follow up in two
months.ld.

A Doppler carotid scan on Novemb@2, 2010, showed erllent flow in
Plaintiff's bilateral carotid arteriemnd no significant stenosis. Tr. at 508.

Plaintiff presented to Dr. Bhd for follow up on Decembé&; 2010. Tr. at 529. Dr.
Bland indicated Plaintiff continued to complahpain and a “stingingeeling” in the left
side of his neckld. Dr. Bland indicated he would @bn Dr. Gatesrecords and the

Doppler studies and x-rayisl.
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On December 16, 2010, Ri&if underwent radiofrequay obliteration of the left
greater saphenous vein. Tr. at 495. He ttderghe procedure well and was discharged to
his home following the outpatient surgelgl.

On December 23, 2010, amex scan of Plaintiff'slower extrenties showed
normal flow and closure of the left greateplsanous vein at all levels. Tr. at 507. Dr.
Gates indicated Plaintiff was “doing well witlo complaints othethan a little bit of
numbness and tingling in his legs” that didt limit his activities. Tr. at 515. He
indicated Plaintiff should follow up as needédl.

Plaintiff presented to Dr. Bland foranthly follow up on January 3, 2011, and
complained of sleep disturbancTr. at 528. On Februady, 2011, he followed up with
Dr. Bland for cervical pain, COPD, left legipahistory of left carotid endarterectomy,
and prescription refills. Tr. at 527.

State agency medical consultant Fr&akrell, M.D. (“Dr. Ferrell”), completed a
physical RFC assessment on Febywb, 2011. Tr. at 517-24.

Plaintiff followed up withDr. Bland for left leg pain, gastroesophageal reflux
disease (“GERD”), left neckain, and COPD on March 2011. Tr. at 526. Dr. Bland
refilled Plaintiff's medicationsid. On May 2, Plaintiff presd¢ad to Dr. Bland with a
severe headache. Tr. at 536. Dr. Bland eci@®&intiff had lost seven-and-a-half pounds.
Id. He observed tenderness tre left side of Plaintiffs neck and assessed COPD,
GERD, muscle pain, anxiety/stress, and arthriisOn June 27, Plaintiff followed up
with Dr. Bland for a rechecknd medication refills. Tr. &38. Plaintiff complained to

Dr. Bland that his left foot was swelling atitht he was wheezing on August 30. Tr. at
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539. Dr. Bland observed swellingut only diagnosed “foot painld. Plaintiff presented
to Dr. Bland for a recheck on October 3, @ Bland noted that hkad lost 17 pounds
since his August visit. Tr. at 545. Awiew of systems was within normal limitgl. On
November 2, Dr. Bland notethat Plaintiff's wife had ecently left him and that his
Medicaid coverage was droppeft. at 546. He indicated Plaintiff had lost 11 pounds
since his visit the previous montla. Plaintiff saw Dr. Bland again on November 30, and
Dr. Bland indicated he had loghother four pounds. Tr. at B4Plaintiff indicated he had
recently “put up 15 sheetd sheet rock.” Tr. at 548.

Plaintiff followed up with Dr. Bland on Feuary 6, 2012, for prescription refills.
Tr. at 549. Dr. Bland indicated Plaintiff wastable on his medications and had lost 12
pounds in two monthdd. On March 14, Plaintiff complaed to Dr. Bland of difficulty
sleeping and stated he had a lot of stressisnlife. Tr. at 552. Dr. Bland prescribed
Exforge 5/160, ValiumlO milligrams, Mobic 15 milligrans, Norco 10/325, Spiriva 18
micrograms, and Advair Diskus 250/50. &t 553. On May 9, Plaintiff informed Dr.
Bland that he was unable #&fford his prescriptio for Exforge. Tr.at 556. Dr. Bland
indicated Plaintiff's impairments were staland that he halbst another poundd. On
July 11, Dr. Bland indicated Plaintiff'eeight had decreased from 223 pounds to 215
pounds. Tr. at 557. He il¢d Plaintiff's medicationsld. Plaintiff presented to Dr. Bland
on August 13, for follow up ant have paperwork completed for his disability claim. Tr.
at 561. He indicated he was unablatfwrd his blood pressure medicatidéd. Dr. Bland
noted Plaintiff had a history dfack, neck, and shoulder paiml. He completed the

disability questionnaire as detailed below. Tr. at 559.
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Plaintiff underwent pulmonary functionsting at Aiken Regional Medical Center
on September 14, 2012. Tr.33—-66. He gave good effaahd his breathing improved
after administration of a bronchodilator. Tr. at 563.

On September 15, 2012, Plaintiff presehto Branham Tomarchio, M.D., for a
consultative examinatiochTr. at 576-80. Dr. Tomarchinoted Plaintiff rose from the
waiting room chair slowly and wi much difficulty. Tr. at 578He observed Plaintiff to
keep his back straighat all times and his neck bent to the rigldt. He indicated
Plaintiff's right shoulder was higher than his Iéft. Dr. Tomarchio obs®ed Plaintiff to
walk with a tight, hunche position and a shufflingait and to be unstablé&d. Plaintiff
had an abnormal posture and an obvious muscle spdsBx. Tomarchio indicated he
appeared anxiousd. Plaintiff had a large area of vewicscarring on the left side of his
neck and his left cheek was deformed and tightHe was tender to palpation over his
mid-spine. Tr. at 57Dr. Tomarchio found Plaintiff to ha 5/5 grip strength bilaterally,
but he indicated Plaintiff's abilities to perforime and gross manipation were impaired
because he kept his arms in frozersipon to protect Id neck and bacKkd. Plaintiff
demonstrated significantly reduced ROM aé bervical spine with flexion reduced from
50 to 10 degrees, extension regldidrom 60 to five degreekteral flexion reduced from
45 to 10 degrees bilaterally, and rotation wmtlifrom 80 to 20 degredilaterally. Tr. at
574. Plaintiff's lumbar ROMwas also limited, with fleon reduced from 90 to 25

degrees, extension reduced fr@to 10 degrees, and lateflaxion reduced from 25 to

* Following the first hearing, ALJ McFaddd&timore referred Plaintiff to Dr. Tomarchio
for a consultative examination and requested a medical source statSgeent. at 64,
363-64.
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10 degreedd. His bilateral shoulder ROM was dinished, with abduction reduced from
150 to 40 degrees bilaterallpdduction reduced from 3 20 degrees bilaterally,
forward elevation reduced fmo 150 to 120 degrees on tleft and 100 degrees on the
right, and external rotation reducéebm 80 to 20 degrees bilateralid. Plaintiff's
bilateral elbow supination amgtonation were slightly reded from 80 to 70 degredsl.
His hip ROM was significantly decreased, withduction reduced from 40 to 25 degrees
bilaterally, adduction reduceddom 20 to 10 degrees bilagdly, flexion reduced from 100
degrees to 25 degrees on th& and 35 degrees on thehit, internal rotation reduced
from 40 degrees to 5 degrees the left and 10 degreem the right, and extension
reduced from 30 degrees fid® degrees on the left arRD degrees on the righid.
Straight-leg raising tests were positive in the sitting and supine positions bilatitally.
Plaintiff demonstrated diffidty performing the tandem wallheel/toe walk, and squat,
and his gait was disturbed. Tt 575. Plaintiff had 5/5 mukcstrength in the proximal
and distal muscle groups bis upper and lower extremities and a grossly intact sensory
examination. Tr. at 579. Dr. Tomarchio iodied Plaintiff would have difficulty with
activities that involved cervicdROM, such as looking ughe use of fine and gross
manipulative skills; sitting, standing, or wallg for prolonged peods; and bending,
carrying, or lifting. Tr. at 580.

Plaintiff followed up with Dr. Bland orOctober 8, 2012, for a recheck and to
discuss medications. Tr. at 583. Dr. Blamoted Plaintiff had lost eight pounds since
August. Id. On December 4, Dr. Bland indicatétaintiff’'s weight loss might have

something to do with his megdhtions. Tr. at 584. He seat it may be necessary to
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discontinue a medicatiah Plaintiff's weight continued to fallld. Plaintiff followed up
with Dr. Bland on March 112013, for a recheck and to disss medications. Tr. at 585.
He continued to complain torDBland of pain in his left shulder and on the left side of
his neck on May 13, 2013. Tat 586. He followed up witr. Bland on July 9, 2013,
and September 4, 2013, but notes fitbwse visits are generally illegiblgee Tr. at 587—
89.

On November 6, 2013, Dr. Bland wrogeletter in response to Dr. McClure’s
testimony at the hearing. Tr. at 591. Heedahis clinical findings were based on his in-
office evaluations, indicated Plaintiff had prewsly seen Drs. Sloan and Roberts for pain
management, and suggested Dr. McClure reviasaoffice notes and those of Dr. Sloan
more thoroughlyld.

C. TheAdministrativeProceedings

1. August2012Administrative Hearing
a. Plaintiff's Testimony

At the hearing on Agust 17, 2012, Platiff testified he lived alone in a mobile
home. Tr. at 41. He stated Was 6’1" tall and weaghed 218 pounds aftbaving lost over
60 poundsld. He testified he had a driver’s licensed drove up to three times per week.
Tr. at 42. He indicated he smoked a patkcigarettes every twdays. Tr. at 43. He
denied having worked or ceived unemployment compensation since January 1, 2008.

Id.
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Plaintiff testified his PRW included full-time work as a heavy equipment operator
and a forklift operator and part-time workeahing out and refurbishing mobile homes.
Tr. at 43.

Plaintiff testified he received injectioribat helped a little, but rarely lasted for
more than a week. Tr. at 4Me indicated his pain had wersed since his alleged onset
date. Tr. at 48. He endorsedirpan his neck, shoulders, and back and stated he could
barely move his neckd. He indicated he would hawfficulty sitting up throughout a
day without having his neck supported. Tr. at48.stated he coukit for 20 minutes at
a time and stand for 20 minutasa time. Tr. at 51. He ti#fged he could stand and walk
for around two hours out of an eight hour Waay. Tr. at 54. He indicated he could lift
25 pounds on his right sidand about 10 pounds on his Isile. Tr. at 51. He testified he
had difficulty gripping and holdig objects, particularly with his left hand. Tr. at 52.

Plaintiff testified he awoke around 7:808:00 a.m., but sometimes was unable to
sleep during the night. Tr. at 44. He staledtook his medicationsvatched television,
and went back to sleep. Tr. 4b. He indicated his mothemnd sister did his laundry,
brought food to him, did higrocery shopping, andared for his dogTr. at 45-46. He
testified he fell asleep before 9:30 eamlening, but sometimeawoke with a panic
attack during the night. Tr. at 45-46.

b. VocationalExpertTestimony

Vocational Expert (“VE”) Thomas Neil, PID., reviewed the record and testified

at the hearing. Tr. at 55-63he VE categorized Plaiffts PRW as a forklift operator,

Dictionary of Occupational Titles (“DOT”) number 921.683-050, as medium with a
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specific vocational preparation (“SVPof three; a material handleDOT number
929.687-030, as heavy with an SVP of thizgrounds keeper, 4@87-010, as medium
with an SVP of two; and a remodeling laboi&69.687-026, as medium to heavy with an
SVP of two. Tr. at 56. ALJ McFadden-Elneodescribed a hypottieal individual of
Plaintiff's vocational profilewho could lift and/or carr20 pounds occasionally and 10
pounds frequently; stand and/or walk abouthgurs in an eight-hour workday; sit about
six hours in an eight-hour workday; nevelimb ladders, ropes, or scaffolds; and
occasionally climb ramps or stairs, balansop, kneel, crouch, dncrawl. Tr. at 57.
The VE testified that the hypothetical imdiual would be unable to perform Plaintiff’s
PRW.Id. ALJ McFadden-Elmore asked whether therere any other jobs in the region
or national economy that the hyhetical person could perfornd. The VE identified
light and unskilled jobs as a commercial clea®DT number 323.687-014, with 850
positions in South Carolina dr£0,000 positionsationally; a laundr garment bagger,
DOT number 920.68-018, with 650 positias in South Carolina @nl7,000 positions in
the national economy; and a dining room attenda®T number 311.677-010, with 950
positions in South Carolina and 70,0@dsitions in the national economniy.

ALJ McFadden-Elmore next asked the WEassume the hypothetical individual
was limited as follows: lift and/or card0 pounds occasionallynd less than 10 pounds
frequently; stand and/or walk at least two hour an eight-hour workday; sit about six
hours in an eight-hour workday; never clirfdalders, ropes, or scaffolds; occasionally
climb ramps or stairs, balance, stoop, kneeduch, and crawl. Tr. &8. He asked if the

hypothetical individual could perform anpbs available in the local or national
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economy.ld. The VE testified the individual woulde able to perform the full range of
sedentary, unskilled work and identifiecespic jobs as a business service operdd@T
number 237.367-014, with Q0 positions in South Cdnea and 110,000 positions
nationally; an addressing clel®OT number 209.587-010, with00 positions in South
Carolina and 16,000 positions natadly; and a brake lining coateDOT number
574.685-010, with 550 positions in Southr@aa and 25,000 positns nationally. Tr. at
58-509.

For a third hypotheticalALJ McFadden-Elmore as#élethe VE to assume an
individual of Plaintiff's vocational prae who could lift and/or carry 20 pounds
occasionally and less than 16ymds frequently; stand andiealk for about six hours in
an eight-hour workday; never climb ladderspes, or scaffolds; occasionally climb
ramps and stairs, balance, stoop, kneel, ¢roaed crawl; and should avoid concentrated
exposure to extreme cold, extne heat, fumes, odors, dugases, and poor ventilation.
Tr. at 59. ALJ McFadden-Elmore asked iéthypothetical individual could perform any
jobs. Id. The VE testified the individual cadilperform the same jobs identified in
response to the first hypothetlquestion. Tr. at 60.

For a fourth hypothetical questioALJ McFadden-Elmore asked the VE to
assume an individual of Plaintiff's vawanal profile who was limited as follows: lift
and/or carry 10 pounds occasionally anssl¢ghan 10 pounds frequdy; stand and/or
walk about least two hours in an eight-hourkeay; sit about six hours in an eight-hour
workday; never climb ladders, ropes, orfeuds; occasionally climb ramps and stairs;

balance, stoop, kneel, croudmd crawl; and avoid conceated exposure to extreme

22



cold, extreme heat, furegodors, dust, gases, and poor ventilatidnALJ McFadden-
Elmore asked if this individual would be altte perform any worlavailable in the local
or national economyld. The VE testified the same joldentified in response to the
second hypothetical question wdude available. Tr. at 61.

For a fifth hypothetical, ALJ McFadddfimore asked the VE to consider an
individual of Plaintiff's voc&ional profile with the followindimitations: lift and/or carry
10 pounds occasionally and ledsmn 10 pounds frequentlgtand and/or walk for less
than two hours because of pasit for less than six hosibecause of pain; never climb
ladders, ropes, or scaffolds; occasionallyjnb ramps and stairs, balance, stoop, kneel,
crouch, and crawl; and avoid reentrated exposut® extreme cold, extreme heat, and
fumes.ld. ALJ McFadden-Elmore asked if this indiual would be able to perform any
work available in the local or national econontgl. The VE testifiel the individual
would not be able to perforrany jobs because he wduhot be meeting a normal
workday.!d.

ALJ McFadden-Elmore asked the VEHhis testimony was consistent with the
DOT, the Sdected Characteristics of Occupations Defined in the Revised Diction of
Occupational Titles (“SCO”), and supporting publicationsd. The VE stated “[t]o the
best of my knowledge Id.

Plaintiff's counsel (“Counsel”) askethe VE to assume the individual had
problems with grip strength to the poithat he was limited to only occasional
manipulation with his hands. Tat 62. He asked if that walipreclude the sedentary jobs

identified. Id. The VE testified that only one unked, sedentary job allowed for
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occasional reaching, handling, and fingeritd).He indicated a limitation to occasional
use of the hands for reaching, handling, angddring would have aubstantial impact on
the sedentary, unskilled occupational bége.

Counsel next asked the VE to assessubcational implications of an individual
using a head suppoid. The VE indicated that use afhead support would present no
problem in the workplace as long as thdividual was meetingerformance standards.
Id.

Counsel asked the VE whether an indal was expected to maintain a seated
position for most of the day in a sedegtgob. Tr. at 62. TR VE indicated the
assumption in th®OT was that the individual could ddr six hours out of a normal day.
Id. He stated th®OT did not speak tohe sit/stand optionid. He further indicated the
normal assumption underlying ti¥OT is that the individual could sit for at least two
hours on a continuous badid.

2. November 2013 Administrative Hearing
a. Plaintiff'sTestimony

At the hearing orNovember 6, 2013, Plaintiff s#ified he weighed 212 pounds
and had lost weight because was depressed and did not féké eating. Tr. at 72. He
indicated he had a driver’s license, bud diot drive because heo longer owned a
vehicle. Tr. at 79.

Plaintiff testified he had constant paim his shoulder and neck and occasional
pain in his lower back. Tr. at 82—-83. He assddbe pain in his lower back as an eight to

nine of 10. Tr. at 83. He indicated Heok Oxycodone forpain, which provided
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temporary reliefld. He stated no doctors hadcommended back surgeiyl Plaintiff
endorsed taking medication for COPD anchgsan inhaler. Tr. &4. He acknowledged
that he continued to smokkl. Plaintiff testified he expeenced a tingling sensation in
his neck and hands, but denied tingling ia faet and legs. Tr. at 85. He indicated his
right hand was fine, but his left hand wagak. Tr. at 90. He testified he recently
dropped a gallon of bleachausing it to break and spill on the flot. He stated he was
taking medication for anxiety drexperienced panic attacks a couple of times per month.
Tr. at 85. Counsel questioned Plaintiff abbig treatment with Dr. Sloan and Plaintiff
indicated Dr. Sloan’s treatment provided short-term relief. Tr. at 89.

Plaintiff testified he was unable to vkobecause of his pain. Tr. at 91. He
indicated he could not lift, sigr stand to perform a jobd. He stated he was unable to do
anything for too long and needed to lie dowh.Plaintiff indicated he spent six to seven
hours lying down during a typical dalyl. He stated his meditan made him sleepy and
caused him to doze off. Tr. at 91-92.

Plaintiff testified he could sit and sk for 10 minutes at a time. Tr. at 86. He
indicated he could walk for agighth to a quarter of a miléd. He stated he could not
carry anything in his left hand, butwd carry 10 poundsn his right hand.ld. He
indicated he could pick up an item off tgeound, kneel on one knesquat, and crawl.
Id.

Plaintiff testified he microaved food that his moth@repared and brought to him
daily. Tr. at 87. He stated his mother shad his dishes, did his yard work, and

vacuumed, mopped, and swept his flobdsHe indicated he dihis own laundryld. He

25



testified he went with his mother to the grocery stbde.He stated that on a typical
morning, he had a cup of coffee, watchel@wsion, ate something, and went back to
sleep. Tr. at 88. He indicated he took shwps throughout the day and was unable to
sleep for more than six hoursratjht because of his back paid.

b. MedicalExpertTestimony

Medical Expert (“ME”) Howard McClure, M.D., reviewed the record and testified
at the hearing. Tr. at 73-77. ALJ Flemp asked the ME to identify Plaintiff's
impairments between Januaty 2008, and December 32011. Tr. at 73. The ME
indicated Plaintiff had a left carotid maligrey with surgery and radiation therapy in
1995 that resulted in vocal stuttering and cormmpgaof pain in his face and neck. Tr. at
73-74. He stated Plaintiff haah occlusion of his left verted artery and a left carotid
endarterectomy without significant neurologitzas. Tr. at 74. Hendicated Plaintiff had
COPD that was not severkl. He stated Plaintiff had hygension, but no significant
coronary artery diseaséd. The ME indicated Plaintiffgmpairments did not meet or
equal a listed impairment and supportedR&C for the full range of medium world.

ALJ Fleming asked the ME to providan opinion regarding the x-rays of
Plaintiff's cervical and lumbar spinid. The ME classified thehanges on x-ray as minor
and stated Plaintiff had rewidence of radiculopathiad.

Counsel questioned the ME about Dr. Slea@port. Tr. at 75. The ME stated he
reviewed Dr. Sloan’s report, but did not egrwith the diagnosis of right radiculopathy

because he did not find abjective test that supped it in the recordgd.
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Counsel asked the ME if thieuscle loss in Plaintiff's I superior area would be
expected from the radiation treatment heereed. Tr. at 76. The ME testified that it
might be expected from the radiation,tbdid not significantly hamper Plaintiff's
activities.ld.

Counsel asked the ME about Dr. Tonmots indications that Plaintiff had
obvious muscle spasm and wasited in his physical abilitiesld. The ME indicated
there was no objective sump for the limitationsld. Counsel asked the ME if limited
strength in the hands and $gfat-leg raising tests providesupport for Dr. Tomarchio’s
opinion.ld. The ME indicated it depeerd on what sort of impenents were found based
on those observations and that the spetifimitations were not supported by the
objective findings. Tr. at 76—77. Counsatked what objective findings would be
necessary to support the liedions identified. Tr. at 77The ME testified that Dr.
Tomarchio would have had to specify ialh impairments he was talking aboudl.
Counsel pointed out that Plaintiff was treafed neuropathy, radiculopathy, and muscle
lesseningld. The ME testified the limitations did notake sense to him in light of those
diagnosesld.

C. VE Testimony

VE Mary Cornelius reviewethe record and testified #ie hearing. Tr. at 92—-95.
She classified Plaintiff's PRW asahof a heavy equipment operat@OT number
859.683-010, which is mediumnd skilled with an SVP dofix and a forklift operator,
DOT number 921.683-050, which msedium and semiskilled with an SVP of three. Tr. at

93. ALJ Fleming askedhe VE to consider a hypotheticaddividual with Plaintiff's
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vocational profile that was limited toght work with the fdowing restrictions:
frequently climbing ramps and stairs and balancing; no climbing of ladders, ropes, or
scaffolds, kneeling, crouching, or cravwginoccasionally stooping; and must avoid
concentrated exposute fumes, odors, dust, gases,opwentilation, machinery, and
heights.ld. He asked if the hypothetical individuaduld perform any oPlaintiff's PRW.

Id. The VE testified théndividual could notld. ALJ Fleming asked if there were other
jobs for an individual who was limiteas described in the hypotheticdd. The VE
testified the indiwlual could perform ght and unskilled work as a mail sort®@0QT
number 209.687-026, with @Q0 positions in South Cdnea and 100,000 positions
nationally; a proofreader helpeDOT number 239.66-010, with 1,000 positions in
South Carolina and 54,000 positiongio@ally; and a plumbing assembI&OT number
706.684-086, with 900 positis in South Carolina ar@D,000 positionsationally.ld.

For a second hypothetical, ALJ Flemgi asked the VE to assume the same
restrictions in the first hypothetical, but fiarther assume the individual was limited to
occasional handling with the non-dominargper extremity. Tr. at 93. ALJ Fleming
asked if the additional resttion precluded performance of tjubs identified in response
to the first hypothetial. Tr. at 94. The VE indicated it did néd.

For a third hypothetical, ALJ Flemingsked the VE toassume the same
restrictions in the second hypothetical,t lao assume the individual was limited to
sedentary work, would be ofésk for 20 percent of thworkday, and would miss three
days of work per monthd. He asked if the hypotheticaldividual could perform any

work. Id. The VE testified he could ndd.
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Counsel asked the VE if a person couldgren sedentary work if he was not able
to remain in a seated posititimmoughout most of the dald. The VE testified that if the
individual was unable to penfm the job tasks, he wouldot be able to engage in
sedentary work. Tr. at 95. Counsel asked ifmitation to no more than two hours of
standing and walking daily would liman individual to sedentary workd. The VE
indicated it wouldld. Counsel asked the VE to assuthe individual was occasionally
limited to fine and gvss hand manipulationk. He asked if the uhividual could perform
sedentary and light jobs in substantial numbletsThe VE testified the individual could
not perform sedentary jobs if he lacked gbddteral handling and fine manipulatidd.

ALJ Fleming asked the VE if her testimony comported with DiGT. Id. She
indicated it didld.

3. ALJ Fleming’s Findings

In his decision dated December 313, ALJ Fleming made the following

findings of fact and conclusions of law:

1. The claimant meets the insured stateguirements of the Social Security
Act through December 31, 2011.

2. The claimant has not engaged in gabsal gainful activity since January
1, 2008, the alleged onset date (20 CFR 404.Eb8&q., and 416.97 %kt
seq.).

3. The claimant has the following severep@rments: status post left carotid
endarterectomy secondary to parogdand tumor with removal and
radiation and chemotherapy; chronobstructive pulmonary disorder
(COPD); status post closure of the greater saphenous vein; neuropathy;
degenerative disc disease of thenhar and cervicalspine (20 CFR
404.1520(c) and 416.920(c)).

4. The claimant does not have an impant or combination of impairments
that meets or medically equals onelwd listed impairments in 20 CFR Part
404, Subpart P, Appendix 1 (20 RF04.1520(d), 404525, 404.1526,
416.920(d), 416.925 and 416.926).
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10.

11.

D.

After careful consideration of the emtirecord, the undersigned finds that
the claimant has the residual functional capacity to perform light work as
defined in 20 CFR 404.1567(b) amtl6.967(b) except: he can only
occasionally climb ramps and stairs; ¢en never climb @ders, ropes, or
scaffolds; he can frequently balanbe;can only occasionally stoop; he can
never kneel, crouch, or crawl; he shb@avoid concentrated exposure to
fumes, odors, dusts, gases, poor veinditga machinery, and heights; he can
only occasionally handle with the left upper extremity.

The claimant is unable to perform any past relevant work (20 CFR
404.1565 and 416.965).

The claimant was born on Septembey P80 and was 47 years old, which
is defined as a younger individuage 18-49, on the amended alleged
disability onset date. Thelaimant subsequently changed age category to
closely approaching advanceded@0 CFR 404.1563 and 416.963).

The claimant has a limited education amdble to communicate in English
(20 CFR 404.1564 and 416.964).

Transferability of job skills is not maial to the determiation of disability
because applying the Medical-Voaatal Rules as a framework supports a
finding that the claimant is “not disked,” whether or not the claimant has
transferable job skills (See SSR 82-did 20 CFR Pad04, Subpart P,
Appendix 2).

Considering the claimant’s age, edtion, work experience, and residual
functional capacity, there are jobs tledst in significant numbers in the
national economy that the claimacan perform (20 CFR 404.1569,
404.1569(a), 41661, 416.969(a)).

The claimant has not been under aadility, as defined in the Social
Security Act, from Januarg, 2008, through the date of this decision (20
CFR 404.1520(g) and 416.920(g)).

Tr. at 20-28.

Appeals Council Review

1. July9, 2013

The Appeals Council issued an order rathag the case to aALJ on July 9,

2013. Tr. at 134-36. It indicated it grantiad request for review under the substantial
evidence provision of the SatiSecurity Administration’s (“SSA’s”) regulations. Tr. at

135. It stated its order vacated the hegrlecision and remanded the case to an ALJ to
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determine whether Plaintiff was disadl prior to his date last insuredd. The order
instructed the ALJ tobtain evidence from medical expert; to give further consideration
to the claimant’s maximum RFC, if necessayd to obtain supgmental evidence from
a VE, if warranted by the @anded record. Tr. at 136.
2. Junel8, 2014

On June 18, 2014, the Appeals Council issued a notice denying Plaintiff's request
for review. Tr. at 1-3.
Il. Discussion

Plaintiff alleges the Commissionerred for the following reasons:

1) ALJ Fleming neglected to dekss the prior ALJ's findings and
determination;

2) ALJ Fleming did not adequatedyaluate the opinion evidence; and
3) ALJ Fleming ignored conflictsetween the VE's testimony and tDOT.
The Commissioner counters that substd evidence supports ALJ Fleming’s

findings and argues ALJ Fleming contied no legal error in his decision.

> The Appeals Council noted that ALJ Mcfeen-Elmore found Plaintiff to have
sufficient quarters of coverage to remansured through December 31, 2012, but the
SSA’s queries indicated Plaintiff was onlysured for benefits through December 31,
2011. Tr. at 135. Because AlMcFadden-Elmore found Pl4iif disabled on August 13,
2012, the change in date lastured meant Plaintiff was nonger insuredor DIB on the
date ALJ McFadden-Elmerfound him disabled.
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A. LegalFramework
1. TheCommissioner'©etermnation-of-Disability Process

The Act provides that disaity benefits shall be availde to those persons insured
for benefits, who are not of retirement agéjo properly applyand who are under a
“disability.” 42 U.S.C. § 423(a). Section 423(d)(1)(A) defines disability as:

the inability to engage in any subsiahgainful activity by reason of any

medically determinable physical or mental impairment which can be

expected to result in death or which lested or can bexpected to last for

at least 12 consecutive months.

42 U.S.C. 8 423(d)(1)(A).

To facilitate a uniform and efficient @ressing of disabilityclaims, regulations
promulgated under the Act have reduced th¢usiry definition of disability to a series
of five sequential questionSee, e.g., Heckler v. Campbell, 461 U.S. 458460 (1983)
(discussing considerations camoting “need for efficiencyin considering disability
claims). An examiner must consider the faliog: (1) whether the claimant is engaged

in substantial gainful activity; (2) whether he has a severe impairment; (3) whether that

impairment meets or equals anpairment included in the Listings{4) whether such

® The Commissioner's regulations include an extensive list of impairments (“the
Listings” or “Listed impairments”) the Agenagonsiders disablingvithout the need to
assess whether there are any jobs a claiw@uit do. The Agencgonsiders the Listed
impairments, found at 20 C.F.R. part 4&ubpart P, Appendid, severe enough to
prevent all gainful activity. 20 C.F.R. 88 40525, 416.925. If the medical evidence
shows a claimant meets or equals all critefiany of the Listed impairments for at least
one year, he will be foundlisabled without further assessment. 20 C.F.R. 88
404.1520(a)(4)(iii), 416.920(a)(4)(ii)). To meer equal one of these Listings, the
claimant must establish that his impairmentsamaeveral specific criteria or be “at least
equal in severity and duration to [thosa]teria.” 20 C.F.R. 88 404.1526, 416.926;
Sullivan v. Zebley, 493 U.S. 521, 530 (19903¢ee Bowen v. Yuckert, 482 U.S. 137, 146
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impairment prevents claimant from performing PR\Ahd (5) whether the impairment
prevents him from doing substantial gainful employmé&ee 20 C.F.R. 88 404.1520,
416.920. These considerations are sometineésired to as the “five steps” of the
Commissioner’s disability analysis. If a decisi@garding disability may be made at any
step, no further inquiry is necessary. @0F.R. 88 404.1520j&t), 416.920 (a)(4)
(providing that if Commissionecan find claimant disabled arot disabled at a step,
Commissioner makes determination and du@sgo on to the next step).

A claimant is not disabled within the am@ng of the Act if he can return to PRW
as it is customarily performed in the econoanyas the claimant actually performed the
work. See 20 C.F.R. Subpart P, 88 404.1520(a)), @16.920(a), (b); Social Security
Ruling (“SSR”) 82-62 (1982). The claimant bedine burden of edtlishing his inability
to work within the meaning dhe Act. 42 U.S.C. § 423(d)(5).

Once an individual has made a prima déashowing of disabilityoy establishing
the inability to return to PRWhe burden shiftéo the Commissioner to come forward
with evidence thatlaimant can perform alteative work and that st work exis¢s in the
regional economy. To satisfy that burdém Commissioner may obtain testimony from
a VE demonstrating the existence of jobs lawde in the national economy that claimant

can perform despite the existence of impants that prevent éreturn to PRWWallsv.

(21987) (noting the burden is on claimant teaesh his impairments disabling at Step
3).

” In the event the examiner does not find anctait disabled at the third step and does not
have sufficient information about the claimanpast relevant work to make a finding at
the fourth step, he may proceed to thehfiftep of the sequential evaluation process
pursuant to 20 C.F.R. 884.1520(h), 416.920(h).
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Barnhart, 296 F.3d 287, 290 (4th Cir. 2002).tlle Commissioner satisfies that burden,
the claimant must then establish thatis unable t@erform other workHall v. Harris,
658 F.2d 260, 264-65 (4th Cir. 198%9¢ generally Bowen v. Yuckert, 482 U.S. 137, 146
n.5 (1987) (regardingurdens of proof).
2. The Court’s Standard of Review

The Act permits a claimant to obtain ja@il review of “any final decision of the
Commissioner [] made after a hearing to whehwas a party.” 42 U.S.C. § 405(g). The
scope of that federal court review is navlptailored to determine whether the findings
of the Commissioner are supported bubstantial evidence and whether the
Commissioner applied the proper legal stadda evaluating the claimant’'s caSeeid.;
Richardson v. Perales, 402 U.S. 389, 390 (197 1)yalls, 296 F.3d at 290citing Hays V.
Sullivan, 907 F.2d 1453, 145@ith Cir. 1990)).

The court’s function is not to “try thesases de novo or resolve mere conflicts in
the evidence.” Vitek v. Finch, 438 F.2d 1157, 1157-58 (4th Cir. 1974%e Pyles v.
Bowen, 849 F.2d 846, 84@ith Cir. 1988) ¢iting Smith v. Schweiker, 795 F.2d 343, 345
(4th Cir. 1986)). Rather, the court mugbhold the Commissioner’'s decision if it is
supported by substantial eviden “Substantial evidence” is “such relevant evidence as a
reasonable mind might accept as adégjia support a conclusion.Richardson, 402
U.S. at 390, 401johnson v. Barnhart, 434 F.3d 650, 653 (4ir. 2005). Thus, the court
must carefully scrutinize the &re record to assure theig a sound foundation for the
Commissioner’s findings and thiaér conclusion is rationafee Vitek, 438 F.2d at 1157—

58; see also Thomas v. Celebrezze, 331 F.2d 541, 543 (4tkir. 1964). If there is
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substantial evidence to suppdne decision of the Commissier, that decision must be

affirmed “even should the coudisagree with such decision.Blalock v. Richardson,

483 F.2d 773, 775 (4th Cir. 1972).

B.

Analysis

1. PriorALJ Determination

In a partially-favorabledecision dated November 8, 2012, ALJ McFadden-Elmore

made the following findings of fact and conclusions of law:

1.

2.

The claimant meets the insured status requirements of the Social Security
Act through December 31, 2012.

The claimant has not engaged sumbstantial gainful activity since the
alleged onset date, asnended (20 CFR 404.15¢fseq., and 416.97 &t

seq.).

Since the amended akx onset date of diséity, January 1, 2008, the
claimant has had the following segeimpairments: degenerative disc
disease of the cervical and lumbspines, neck pajnback pain, and
shoulder pain. Beginning on the established onset date of disability, August
13, 2012, the claimant has had the following severe impairments:
degenerative disc disease of the cervaral lumbar spines, neck pain, back
pain, shoulder pain, and chronic aglbstive pulmonary disease (COPD) (20
CFR 404.1520(cand 416.920(c)).

Since the alleged ongddte of disability, as ameed, January 1, 2008, the
claimant has not had an impairmenmt combination of impairments that
meets or medically equals the sevenfyone of the listed impairments in
20 CFR Part 404, Subpart P, Appendi(20 CFR 404.1520(d), 404.1525,
404.1526, 416.920(d¥,16.925, and 416.926).

After careful consideration of themtire record, | find that prior to August
13, 2012, the date the claimant b@eadisabled, the claimant had the
residual functional capacity to perforanrange of light work as defined in
20 CFR 404.1567(b) and 416.967(b) iatthe could lift ad carry no more
than twenty pounds occasionally aed pounds frequentitand and walk

for about six hours in a workday; asd for about six hors in a workday.

He could occasionally balance, stodmeel, crouch, crawl, and climb
ramps and stairs, but never clitaldlders, ropes, and scaffolds.

After careful consideration of thentire record, | find that beginning on
August 13, 2012, the claimant has the residual fanati capacity to
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perform the exertional requirements b6 more than # full range of
sedentary work as defined in @FR 404.1567(a) and 416.967(a).

7. Since January 1, 2008, the claimbat been unable to perform any past
relevant work (20 CFR04.1565 and 416.965).
8. Prior to the established disabilipset date, the claimant was a younger

individual age 18-49. Since thetasished disability onset date, the
claimant’'s age category has changeamoindividual closely approaching
advanced age (20 CFHR4.1563 and 416.963).

9. The claimant has a limited educatand is able to communicate in English
(20 CFR 404.1564 and 416.964).

10.  Prior to Augusfii3, 2012, transferability of jobkills is not material to the
determination of disabilitypecause using the Medi-Vocational Rules as
a framework supports a finding thatthlaimant is “not disabled” whether
or not the claimant has transferalpbd skills. Beginning on August 13,
2012, the claimant has not been albte transfer job skills to other
occupations (See SSR 82-41 and 20 G&AR 404, Subpart P, Appendix 2).

11. Prior to August 13, 2012, consideyithe claimant’s age, education, work
experience, and residual functional capacity, there were jobs that existed in
significant numbers in the nationalogmmy that the clanant could have
performed (20 CFR 404.1569,410569a, 416.969, and 416.969a).

12. Beginning on August 13, 2012, comsidg the claimant’'s age, education,
work experience, and residual functibmapacity, there are no jobs that
exist in significant numbers in thetranal economy that the claimant can
perform (20 CFR 404.1560(c), 40866, 416.960(c), and 416.966).

13. The claimant was not disabled prior to August 13, 2012, but became
disabled on that date and has contintete disabled tlough the date of
this decision (20 CFR 401520(g) and 416.920(Qg)).

Tr. at 121-28.

Plaintiff argues ALJ Fleming neglected tteconcile or even address his reasons
for deviating from ALJ McFadden-Elmore’ndings. [ECF No.17 at 20-24]. He
maintains ALJ Fleming neglesd to follow the mandates #icquiescence Ruling (“AR”)
00-1(4) and the Fourth Circuit's decision Atbright v. Commissioner of the Social
Security Administration, 174 F.3d 473 (4th Cir. 1999)d. at 21-22. Although Plaintiff
acknowledges ALJ McFadderirore’s decision was not administratively final, he

argues that ALJ Fleming could not reject the prior decision unless substantial evidence
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supported such a decisidl. at 23. Finally, he argues thstibstantial evidence did not
support ALJ’s Fleming'’s rejection of the pridecision because he failed to provide any
explanation for his deviation froMLJ McFadden-Elmore’s findingsd.

The Commissioner argues the only applicabtd is whether substantial evidence
supports her final decision. [ECF No. 4B7]. She maintainthat the holding irAlbright
and the policy articulated in AR 00-1(4)eanot applicable because the prior ALJ'S
decision was not the Commissioner’s final decisldnat 8. She also contends that even
if Albright and AR 00-1(4) applied here, thadings by both ALJs did not violate the
concern over consistency articulatedilbright in that both ALJs fond Plaintiff was not
disabled before the exptiran of his insured statukd.

The Fourth Circuit issuedlbright in response to the SSA’'s AR 94-2(4) that
prevented claimants in the Fourth Giric from obtaining benefits on second and
subsequent applications unlélsy could “produce new and teaal evidence” that their
impairments increased in \g&ity from the date ofa prior unfavorable final
determinationAlbright, 174 F.3d at 475. In striking dm the ruling, the court explained
that the ruling “operates tmechanistically merge two chas into one” and “carves out
an exception to the general ruteat separate claims arelie considered separatelyd.
at 476. InAlbright, the court explained that AR 94-2(4) was promulgated following the
court’s ruling inLively v. Secretary of Health and Human Services, 820 F.2d 1391 (4th
Cir. 1987). In striking down AR4-2(4), the court statddvely was “best understood as a
practical application of theubstantial evidence ruleAlbright, 174 F.3d at 477. It

expounded a®llows:
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[W]e determined that thé@nding of a qualified ad disinterested tribunal
that Lively was capable of performinglgright work as of a certain date
was such an important and probatileet as to render the subsequent
finding to the contrary unsupported bubstantial evidence. To have held
otherwise would have thwizd the legitimate expectations of claimants—
and, indeed, society at large—thatdi agency adjudi¢@ns should carry
considerable weight. Even more imgaotly, judicial ratification of the
SSA'’s ‘bait-and-switch’ approach t@solving Lively’s claim would have
produced a result reasonably perceived as unjust and fundamentally unfair.

Id. at 477-78.

Following the Fourth Circuit’s decision inAlbright, the SSA issuedR 00-1(4),
which interpretedAlbright “to hold that where a final desion of SSA after a hearing on
a prior disability claim contains a findingqwired at a step in the sequential evaluation
process for determining diséty, SSA must consider sudinding as evidece and give
it appropriate weight in light of all relevafdcts and circumstances when adjudicating a
subsequent claim involving amadjudicated period.” 2000 WA3774, at *4. Pursuant to
AR 00-1(4), the ALJ must consider the following factors:

(1) whether the fact on which theigr finding was based is subject to

change with the passage of time, sucla &sct relating to the severity of a

claimant’s medical condition; (2the likelihood of such a change,

considering the length of time that has elapsed between the period
previously adjudicated anthe period being adjuditsd in the subsequent

claim; and (3) the extent that evidenuet considered in the final decision

on the prior claim provides a badisr making a different finding with

respect to the period being adjcalied in the subsequent claim.

The undersigned’s research indicates neitisrcourt nor the Fourth Circuit have
addressed whether ALJs must follow the directiveglbfight and AR 00-1(4) when

considering prior ALJ decisions that weracated by the Appeals Council. Most of the

lower courts that have addredsthe issued have held thaltoright and AR 00-1(4) do
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not apply because the prior ALJS’ decisiomsre not the agency’Bnal decisions. In
Batson v. Colvin, 2015 WL 1000791, at *{E.D.N.C. Mar. 5, 2015 the court held that
“Albright did not require the second ALJ to comsithe first ALJ’'s decision because that
decision had been vacated, and thus no rilpdiemained to be considered in the
subsequent determination.” The court cifddnroe v. Colvin, C/A No.: 7:13-74-FL,
2014 WL 7404136, at *2 (E.D.K. Dec. 30, 2014), in which the court stated “[c]ontrary
to plaintiff's argument, however, the ALJ was meguired to give weight to the findings
made in the 2010 decision, because it wasated and not the final agency decision of
the Commissioner,” andflliams v. Colvin, C/A No. 7:12-242, 2013 WL 5151797, at *4
(W.D. Va. Sept. 13, 2013), in which the costated “both of the prior ALJ decision in
this case were vacated, and thus there was nar finding’ to beafforded any weight
under SSAR 00-1(4).Batson, 2015 WL 1000791, at *However, the court iflBatson
acknowledged a contrary finding from the ddle District of North Carolina, which
rejected “the argument that the rule Alforight and Lively does not apply to prior
decisions vacated by the Appeals Coundd.; citing Bordwell v. Colvin, C/A No. 1:11-
1096-TWB-LPA, 2013 WL5151791, at *4 (M.D.NC. July 24, 2014)Most recently, in
Myers v. Colvin, C/A No. 1:13-898, 2015 WL 436620&t *3 n.4 (M.DN.C. July 16,
2015), the court indicated infaotnote that the ALJ was noéquired to give weight to
the prior ALJ’s findings becaughat decision had been vaedtby the Appals Council.
Thus, the case law weighs in favor of a finding that the holdirbrnght and AR 00-

1(4) apply only to the Commissioner’s findécisions and are inapplicable when the
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Appeals Council vacates a priéd\LJ’'s decision, but thicourt is not bound by the
findings of any of the courts @h have addressed the matter.

Courts that have addressed AR 00Ys(4equirements in the context of final
decisions have generally found that ALJsreveot required to explicitly discuss and
weigh the decisions of prior ALJs. IHarris v. Astrue, C/A No. 2:12-45, 2013 WL
1187151, at *8, (N.D. W. Va. Mar. 21, 2018)e court held that “[a]lthough the ALJ did
not specifically cite to AR 00{#) or his prior ruling in hig\pril 2010 decision,” several
factors suggested he had weighed the opimoaccordance with AR 00-1(4), including
inclusion of his prior decision in the list okabits attached to thdecision at issue and
the presence of more favorable findings apsttwo and three than his prior decision.
The plaintiff argued the ALJ was requiredarplicitly state the wight assigned to his
prior decision, but the court indicated “AR®-1(4) does rnoimpose such a burden upon
the ALJ; AR 00-1(4 merely states thate¢hALJ shall consider and weigh the prior ruling
as evidence in reaching hisdaision in the second claimHarris, 2013 WL1187151, at
*8; see also McKay v. Colvin, C/A No. 3:12-1601, 2013 WL 3282928, at *13 (S.D. W.
Va. Jun. 27, 2013) (AR 00-1(4) requirélse ALJ to consider and weigh the prior
decision as evidence, but does not imposri@en on the ALJ texplicitly state the
weight he assigned to this evidencel?).Melvin v. Astrue, 602 F. Supp. 2d 694, 702
(E.D.N.C. 2009), the court found that, although the ALJ did not specifically refer to AR
00-1(4) or explain the preciseesight he gave the prior ALJ’s findings, he complied with
SSR 00-1(4) andAlbright because he “did mention claimant’s prior attempts to get

benefits (including the Augu20, 2001 denial) and did hanvoke res judicata.” The
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court explained the ALJ evaluated the whole record, applied the governing legal standard,
and denied plaintiff's claimMelvin, 602 F. Supp. 2d at 702.

Although Albright and AR 00-1(4) have generalbgen interpreted to not require
ALJs to explicitly weigh prior ALJs’ decieins, this court has indicated substantial
evidence must support the weigkltJs give to those decisions. Rowell v. Astrue, 2012
WL 5873824 (D.S.C. Nov. 2, 2Q), this court foundhat substantial evidence did not
support the ALJ’s treatment of the prior AkHecision. The court wrote “[a]lthough AR
00-1(4) does not appear to require tha &LJ specifically disass each of the three
factors outlined above, it is unclear frothe ALJ's conclusory statement why he
concluded that Plaintiff's andition did not decline aftethe April 2005 decision.”
Rowell, 2012 WL 5873824, at8. However, inRivers v. Colvin, C/A No. 9:12-2558-
MGL, 2014 WL 1094616 (D.S.C. Mar. 19, 2014), the court determined substantial
evidence supported th&LJ’s treatment of the prior ALs findings. The court noted
“[the ALJ’s review of the medical evidena& record, including the records from the
previously adjudicated period, demonstrateat she complied wh AR 00-1(4) and
Albright.” Rivers, 2014 WL 1094616, at *4.

In view of the foregoing, the undegsied recommends the court find ALJ Fleming
did not err in his considetian of the prior ALJ’s decision. Because the Appeals Council
vacated ALJ McFadden-Elmore’s decisionr kdecision was not arfal determination.
The majority of the non-bindg case law suggests thbright and AR 00-1(4) require
no consideration of the prior ALJ's demn under these circumstances. However,

because neither this court nor the Fourth @irbas addressed this specific issue, the

41



undersigned proceeds to examine whetAkd Fleming adequalg considered ALJ
McFadden-Elmore’s findings and whether decision to deviate from her findings was
supported by substantial evidence. The ungeesl notes that ALBleming discussed the
procedural history and acknowledged th&tJ McFadden-Elmore “determined the
claimant had an established onset date of August 13, 2012” amdde&d both Title Il
and XVI benefits af that date.”See Tr. at 17. Here, as iMarris, the exhibit list
attached to ALJ Fleming’s decision indieatALJ McFadden-Elmore’s decision was in
the record he reviewedee Tr. at 29. Also, as iMelvin, ALJ Fleming discussed the
prior finding in his recitation of the proderal history. Therefore, the undersigned
concludes that ALJ Fleming considerddd) McFadden-Elmore’s decision.

Although ALJ Fleming did nioexplicitly discuss his reasons for rejecting some of
ALJ McFadden-Elmore’s findings, his decisiondathe record as a whole reveal that he
reached a different conclusion based alditonal evidence notvailable to ALJ
McFadden-Elmore. The Appedalouncil remanded the case wdpecific instructions for
the ALJ to obtain evidence fmoan ME, reconsider Plaiffts maximum RFC, and obtain
additional VE testimony. Tr. at 136. laccordance with theAppeals’ Council’s
directives, ALJ Fleming obtained testimorisom an ME. Tr. at 73-77. Also in
accordance with the direcés of the Appeals CouncilALJ Fleming reconsidered
Plaintiff's maximum RFC in lighof all the evidence and fouridat the ME’s opinion, in
combination with the opinions of the constive examiners and state agency medical
consultants, supported a finding that Rii had a maximum RFC to perform light

work. See Tr. at 26 Finally, ALJ Fleming followed the ppeals Council’s third directive
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in obtaining additional VE téisnony that indicated an inddual with the maximum RFC
he assessed could perfojobs that existed in significanumbers in the economy. Tr. at
93.

Pursuant to SSR 00-1(4), e@wnf the factors to be considered in determining how
much weight to give to a prior ALJ’s decisian“the extent that evidence not considered
in the final decision on the prior claim provides a basis for making a different finding
with respect to the period being adjudicatedhi@ subsequent claim.” The record before
ALJ Fleming contained additional evidendeom Dr. McClure, who testified that
Plaintiff had a maximum RFC to perform thdl range of medium work and indicated
the diagnoses made by Dr. Sloan and theicésins set forth by DrTomarchio were not
supported by the objectiviendings in the recordSee Tr. at 74-77. Where, as here,
additional and conflicting evidence is made pdrthe record after a prior ALJ’s finding,
it is reasonable for the new ALJ to malédferent findings and reach a conclusion
contrary to that of the prior ALJ. In lighif the new evidenceyhich raised suspicion
regarding the validity of the diagnosesdamstrictions reliedipon by ALJ McFadden-
Elmore and provided a new opinion thakaintiff could perform medium work, the
undersigned finds ALJ Fleming adequatekeighed and rejected ALJ McFadden-
Elmore’s findings inaccordance witlbright and AR 00-1(4).

2. Evaluatiorof OpinionEvidence
Plaintiff argues ALJ Fleming failed to evalte the opinion evidence as required

by 20 C.F.R. § 404.1527(c), SSR 96-2pd 8SR 96-5p. [ECF Ndl7 at 24-36]. The
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Commissioner maintains ALJ Fleming adequathaluated the opion evidence. [ECF
No. 19 at 10-15].

SSA’s rules mandate that ALJs considdrmedical opinions in the record and
dictate specific factors that must be weigheévaluating opinion adence. 20 C.F.R. §
416.927(b), (c). If the record contains the ammnof a claimant’s treating physician, that
opinion is presumed to carry controlling iglet as long as it is well-supported by
medically-acceptable clinicahd laboratory diagnostiechniques and is not inconsistent
with the other substantiavidence in the case record0 C.F.R. 88 404.1527(c)(2),
416.927(c)(2). However, if a treating plgian’s opinion is not well-supported by
medically-acceptable clinical anaboratory diagnostitechniques or is inconsistent with
the other substantial evidenirethe case record, it may still be entitled to deference and
should be weighed based or t#actors set forth in 20 CIR. 88 404.152(¢)(2)—(6) and
416.927(c)(2)—(6). 20 C.F.R. §8§ 404.1527(},)®16.927(c)(2); SSR6-2p. If the record
contains no treating physician’s opinion ibrthe ALJ declines to give the treating
physician’s opinion controlling weht, all of the medical opinions in the record must be
weighed based upon the following factof$) the examining reteonship between the
claimant and the medical provider; (2) ttieatment relationship between the claimant
and the medical provider, including the length of the treatment relationship and frequency
of treatment and the nature and extent eftteatment relationshig3) the supportability
of the medical provider’s opinion in his ber own treatment records; (4) the consistency
of the medical opinion with other evidencetle record; and (5) thepecialization of the

medical provider offering the opiniodohnson, 434 F.3d at 654; 20.F.R. § 416.927(c).
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The SSA’s rulings and regulations sihieally guide ALJsin considering the
relevant factors to determine the weighb®accorded to the medical opinion evidence.
20 C.F.R. 88 404.1527(c), 418K8c). They provide that even if a treating physician’s
opinion is not accorded controlling weight,stiould generally carry more weight than
any other opinion evidee in the record. 2C.F.R. 88 404.152€|(2), 416.927(c)(2).
However, the Fourth Circuit has indicatedét ALJ holds the discretion to give less
weight to the testimony of a treating phyait in the face of persuasive contrary
evidence."Mastro v. Apfel, 270 F.3d 171, 178 (& Cir. 2001), citingHunter v. Sullivan,
993 F.2d 31, 35 (4th Cir. 92). The regulations specitat opinions from examining
medical sources typically carry more weighin those from non-examining sources,
such as state agency medieald psychological consuitss and medical experts who
testify at hearingdMorgan v. Barnhart, 142 F. App’x 716, 727 ¢4 Cir. 2005); 20 C.F.R.

8 416.927(c)(1). However, ALJs may relypon the opinions of non-examining
physicians when their opinionseafconsistent with the recordTanner v. Commissioner

of Social Sec., 602 F. App’x 95, 1014th Cir. 2015), citindSmith v. Schweiker, 795 F.2d
343, 345 (4th Cir. 1986). Conversely, fian-examining physician’s opinion cannot, by
itself, serve as substantialidgnce supporting a denial dfsability benefits when it is
contradicted by all of the loér evidence irthe record.”Smith, 795 F.2d at 345. The
regulations state that medi@pinions that are supportég medical signs and laboratory
findings and adequately explained desernmore weight than unsupported and
unexplained opinions. 20 C.F.B416.927(c)(3). They providdat medical opinions that

are consistent with the entirecord carry more weight thahose that are not. 20 C.F.R.
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88 404.1527(c)(4), 416.927(c)(4xanley v. Barnhart, 116 F. App’x 427, 429 (4th Cir.
2004) (“The medical source opinion regulationglicate that the more consistent an
opinion is with the record as a wholeetmore weight the Commissioner will give it.”).
The regulations stipulate that ALJs showdcord greater weight to opinions from
specialists that address medical issues ikladetheir areas of specialty. 20 C.F.R. §
416.927(c)(5). Finally, ALJs should consideryaadditional factors that tend to support
or contradict medical opinions inghiecord. 20 C.F.R. 8 416.927(c)(6).

In view of the foregoig authority, the undersigned considers ALJ Fleming’s
treatment of the opinioavidenceof record.

a. Dr.Bland’sOpinion

On August 13, 2012, Dr. Bland indicdt®laintiff was limitel as follows: unable
to engage in greater than part-time wadtivity; condition likely to cause incapacitating
pain several times per month to the extbe would be préeded from performing
gainful activity for anentire workday; substantially limitad ability to sit throughout the
day in a normal seated positiaand unable to stand and wdtk more than a few hours
per day. Tr. at 559. He wrote “[tjhe abovesa®rs reflect a long standing of progressive
incapacity & disability.”ld.

On November 6, 2013, Dr. Bland wraefollow up letter in which he explained
that Plaintiff had a history odliagnosis and treatment forghigrade left carotid artery
stenosis secondary to radiation from a carotid cancer and that Plaintiff had seen Drs.
Roberts and Sloan for pain management @gogoresenting to him fotreatment. Tr. at

591. Dr. Bland disputed DMcClure’s opinion and indicated Dr. McClure should more
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thoroughly review both his cerds and those of Dr. Slodu. Finally, he stated, “[b]ased
on my evaluation ancecords, | feel that Mr. Smith isnhable to maintain any sustained
gainful employment.ld.

Plaintiff argues ALJ Fleming failed tprovide good reasons for dismissing Dr.
Bland’s opinion. [ECF No. 17 at 28-29]he Commissioner argues ALJ Fleming
reasonably concluded the limitations assedsgdDr. Bland were inconsistent with
evidence that indicated PIlaifih could perform light workand were based on Plaintiff’s
subjective complaint§ECF No. 19 at 13].

ALJ Fleming gave little weigt to Dr. Bland’s opiniorbecause he found it was not
supported by the objective clinicavidence or a review dfis records. Tr. at 26. He
indicated “it appears that his opinion is hsm the claimant'subjective complaints.”
Id.

The undersigned recommends the court dwd Fleming failedto appropriately
evaluate and weigh Dr. Bland’s opinion basedthe factors in 2C.F.R. § 404.1527(c)
and 416.927(c). ALJ Flemingrovided substantial reasorier declining to accord
controlling weight to Dr. Blad’s opinion, &plaining that it was notvell-supported by
medically-acceptable clinical and laboratoraghostic techniques. This conclusion is
supported by the record, which shows feweghiye findings in Dr. Bland's treatment
notes.See Tr. at 442-52525-39, 543-57, 566%1. However, ALJ Fleming failed to
weigh the other relevant factors set fortt2hC.F.R. 88 404.152¢) and 416.927(c). He
recognized Dr. Bland’s status as a tmegtiphysician as reqwd by 20 C.F.R. 8

404.1527(c)(2) and 416.927(c)(®uyt he neglected to discue frequency of Plaintiff’s
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treatment with Dr. Bland, a factor that wked in favor of acceymg Dr. Bland’s opinion.
See Tr. at 24. The record reflects that Ptdfmvisited Dr. Bland 26 times between July
2010 and September 2013. Tr. at 443, 526-32, 536-39,46-61, 583-89. ALJ
Fleming also failed to adequately consider tlature and extent of Dr. Bland’s treatment
relationship with Plaintiff.See 20 C.F.R. 88 404.1527(c)(#), 416.927(c)(2)(ii). He
recognized that Dr. Bland w#daintiff's primary care physian, but he di not consider
that Dr. Bland was thenly physician who treateBlaintiff’'s pain in the three years prior
to the hearing and, thus, was in the best rsith provide an opinioas to the effects of
Plaintiff's pain onhis ability to work.See Tr. at 442-52, 5289, 543-57, 560-61.
Finally, ALJ Fleming failed to assess thensistency between Dr. Bland’s opinion and
the evidence from Dr. SloarDr. Nicholson, and Dr. Tomarchio, who relied on
medically-acceptable clinical and laboratoryaghostic techniques to conclude that
Plaintiff experienced significant paiBee Tr. at 399-420, 421-2667-80. In light of the
foregoing, the undersigned recommendsdifig that ALJ Fleming’s decision to accord
little weight to Dr. Bland’s opinion wasot supported by sistantial evidence.
b. Dr.Tomarchio’sOpinion

Following the consultative examinati@m September 15, 2012, Dr. Tomarchio
completed a medical source statement. T68t73. He indicated &htiff should never
perform any lifting because of decreased R{DMis cervical spia and upper extremity
and unsteady gait. Tr. at 588e stated Plaintiff coulditsfor 30 minutes a time and for
one hour during an eight-howorkday; stand for 15 minutes at a time and for 30 minutes

during an eight-hour workday; and walk five minutes at a time and for 15 minutes
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during an eight-hour workday. Tr. at 569r. O0omarchio based these restrictions on
decreased ROM of Plaintiff'spine, upper extremitiesnd lower extremities and his
reduced ability to balanc® perform gait maneuversd. He indicated Plaintiff could
occasionally reach, handle, fiag feel, and push/pull with $ibilateral upper extremities,
based on decreased ROM in his head and aeck result of tumor removal. Tr. at 570.
He stated Plaintiff could fopently operate foot controlsvith his bilateral lower
extremities.Id. He found Plaintiff couldhever climb stairs, ramp#adders, or scaffolds;
balance; stoop; kneel; crouch; or crawl lsasae decreased ROMIfowing parotid tumor
removal. Tr. at 571. He inditad Plaintiff could never be prsed to unprotected heights,
moving mechanical parts, operating a motdniole, or vibration, based upon decreased
ROM and balance. Tr. at 572. However, heest®laintiff could frequently be exposed to
wetness, humidity, dust, odgrfumes, pulmonary irritasit extreme cold, and extreme
heat.ld. He found Plaintiff could not walk hlock at a reasonable pace on rough or
uneven surfaces and cduhot climb a few steps at a reaable pace with the use of a
single hand rail. Tr. at 573. Finally, hedicated the limitations had lasted or were
expected to last for 12 consecutive montts.

Plaintiff argues ALJ Fleming rejected.Diomarchio’s opinion without addressing
the explanation Dr. Tomarchio provided for tlwginion and the evidence that supported
it. [ECF No. 17 at 31-32].

The Commissioner argues ALJ Flemingasonably considered Dr. Tomarchio’s
opinion in light of Dr. Tomargio’s inconsistent observations and other evidence in the

record, including mild diagnostfandings. [ECF No. 19 at 13].
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ALJ Fleming gave little weight to Dr. Twarchio’s opinion because he found it to
be inconsistent with Dr. Tomarchio’s objectifmedings. Tr. at 26. He explained that Dr.
Tomarchio “found normal stngth throughout the claimantbody, no deficits in
sensation, and grossly aut cerebellar functioninglt. He stated “[tlhe most significant
[thing] that he found was theasimant’s self-limiting behavion regards to fine and gross
motor skills, but he did not indicate that thishavior was medically necessary.” Tr. at
26—-27. He concluded “it appears that b@nion was based more on the claimant's
subjective complaints, and lessamy objective findings.” Tr. at 27.

The undersigned recommends the court #wd Fleming’s conclusion regarding
Dr. Tomarchio’s opinion to be unsupportey substantial evidence for several reasons.
First, ALJ Fleming’s conclusion that Dr. Tonghio’s opinion was inconsistent with the
objective evidence makes littlsense in light of the aormalities Dr. Tomarchio
observedSee Tr. at 574 (significantly reduced ROof cervical spine; limited lumbar
ROM; diminished bilateral shoulder ROMIlightly reduced bilateral eloow supination
and pronation; significantly decreased tatal hip ROM; positive straight-leg raising
tests in the sitting and supine positiongtearally; difficulty performing tandem walk,
heel/toe walk, and squat), 578 (difficultising from a seategbosition, unstable and
shuffling gait, abnormal postel and obvious muscle spastenderness to palpation over
mid-spine). Second, ALJ Flengis conclusion that Plaintiff'self-limiting behavior was
not medically-necessary finds little suppant Dr. Tomarchio’s report. Although Dr.
Tomarchio indicated Plaintiff engaged inomements designed to protect his neck and

back, he did not indicate that Plafhtiwas exaggerating his pain or otherwise
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malingering.See Tr. at 579. In fact, Dr. Tomarahinoted obvious muscle spasm as a
reason for Plaintiff's guarded movements. dr578. Third, ALJ Fdming failed to note
the consistency of Dr. Tomarchio’s opiniontlwthe findings of the other treating and
examining physiciansSee 20 C.F.R. 88 404.1527(c)(4), 416.927(c)(4). The consultative
orthopedist, Dr. Nicholson, obs/ed Plaintiff to have marked pain behavior, reduced
ROM, positive straight-leg raising test, abnairgait, and muscle spasms. Tr. at 423-24.
Dr. Bland similarly indicated Plaintiff had limed abilities to sit, stand, and walk and was
further limited by pain. Tr. at 559. Dr. &ln also observed abrmalities that were
consistent with those noted by Dr. Tawt@o, including muscle and tissue loss,
spasticity, difficulty standing from a seatedsition, painful ROM, and tenderness to
palpation. Tr. at 399—-420. In light ofdbe errors, the undersigned recommends the court
find ALJ Fleming failed to adequately vg&i Dr. Tomarchio’s opinion based on the
record as a whole arab guided by the factors set foith20 C.F.R. 88 404.1527(c) and
416.927(c).
C. Dr.McClure’sOpinion

Dr. McClure testified that Plaintiff véacapable of performing the full range of
medium work and that the diagnoses amdtrictions set forth by the treating and
consultative physicians were inconsistent viit physical findings of record. Tr. at 73—
7.

Plaintiff argues ALJ Fleming erred invgng significant weighto Dr. McClure’s
opinion. [ECF No. 17 at 33He maintains Dr. McClure dinot provide an adequate

explanation for his conclusion that the etijve evidence did not support the opinion
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evidence in the recordd. at 33-34. He contends thatlthough ALJ Fleming gave
significant weight to Dr. McClure’s testimonke did not adopt DiMcClure’s RFC and
failed to explain his @asons for rejecting itld. at 34. Finally, Plaintiff argues ALJ
Fleming failed to explain his reasons forigg more weight to the opinion of a non-
treating, non-examining phiggan than to the opinions of a treating and examining
physicianld. at 35.

The Commissioner maintains that AlRleming reasonably gave significant
weight to Dr. McClure, but reduced PlaifisfRFC from the medium to light level based
on the state agency consultargpinions. [ECF No. 19 at 14].

ALJ Fleming gave significant weight fr. McClure’s opinion, noting that he was
a specialist and was an unt@dsmedical expert. Tr. &6. He explained that Dr.
McClure’s testimony was “supported gerigrdy the evidence noted above showing
normal strength, sensation, and cooation (Exhibits B1F; BOF; B23F)Id. However,
ALJ Fleming indicated he gave greater g¥ai to the opinions of the state agency
consultants than to Dr. McClibecause he concluded Ptdfrwas limited to light work.

Id.

The undersigned recommends a findingttALJ Fleming’'s decision to accord
significant weight to Dr. McClure’s opiniowas not supported by substantial evidence
because it was inconsistent with the opiniohghe treating and consultative physician
and was not adequately explained. Dutigytestimony, McCluradmitted his testimony
was inconsistent with the other medicalropns in the recordIr. at 75—76 (Counsel

pointed out that Dr. 8bn diagnosed right radiculopathyyt Dr. McClure stated he did
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not agree with that diagnasbecause it was not supportedany specific test resufs

76 (Dr. McClure indicated there was mabjective support o Dr. Tomarchio’s
indications that Plaintiff had obvious miescspasm and extremely limited physical
ability). ALJ Fleming further ackowledged that Dr. McClure’ opinion was inconsistent
with the opinions of the ate agency medical consultanivho found Plaintiff could
perform light work. Tr. at 26When asked to explain hisagon for reaching a different
conclusion regarding Plaintiff'§mitations than the treatg and examining physicians,
Dr. McClure stated “It doesn’t, doesn’'t hatggether medically.” Tr. at 77. Counsel
pressed Dr. McClure to explain what speciiedical evidence auld be necessary to
support the other physicians’ opinions, it McClure answered Counsel’'s question
with a question, indicating Counsel wouldviato tell him which impairments he was
talking aboutld. Counsel stated Plaintiff was treated for neuropathy, radiculopathy, and
muscle lessenindd. Dr. McClure responded “[tlhat der’t make any sense to me, no,
sir.” 1d. At no point did Dr. McClure explainvhy the restrictions advanced by the
examining and treating phygn failed to “hang togethemedically” or provide any
guidance as to what the record would neeshtmw to support suatestrictions. Although
the Fourth Circuit has helddh“the ALJ holds the discretion to give less weight to the
testimony of a treating physiciain the face of persuasive contrary evidence,” the
undersigned is unable to find that Dr. Maf@'s unexplained conclusion serves as

“persuasive contrary evidencese Mastro, 270 F.3d at 178Hunter, 993 F.2d at 35. In

® Dr. Sloan indicated Plaintiff had evidensicervical and lumbaspondylosis on MRI,
but the record does not conmta cervical or lumbar MREee Tr. at 419.
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light of the inconsistency dDr. McClure’s medical opinionvith the record as a whole
and his lack of explanation for that incatency, the undersigned recommends a finding
that substantial evidence did not suppélt) Fleming's decision to give the opinion
substantial weight.

d. StateAgencyConsultantsOpinions

On March 25, 2010, Dr. Weymouth indicat@ the physical RFC assessment that
Plaintiff had the following limitations: @asionally lift and/or carry 20 pounds;
frequently lift and/or carry 1Pounds; stand and/or walk alh@ix hours in an eight-hour
workday; sit about six hours in an eight-hawrkday; and occasionally climb, balance,
stoop, kneel, crouch, and crawl. Tr. at 43D-Dr. Ferrell assessd¢kde same limitations
in a physical RFC assessment on February 25, 2011. Tr. at 517-24.

Plaintiff argues ALJ Fleming erred inwgig great weight to the state agency
medical consultants’ opinions because theyre unsupported bthe medical evidence
and were rendered without review of the ogms of Drs. Blandand Tomarchio. [ECF
No. 17 at 36]. The Commissianargues that the record aswhole supports the ALJ’'s
adoption of the RFC assessed by the stada@gconsultants. [ECF No. 19 at 14].

ALJ Fleming explained that he gaveegt weight to the state agency medical
consultants’ opinions becs@ the consultants were “acceptable medical sources,”
“unbiased experts in assessing the claimant’s limitations under Social Security Rules and
Regulations,” and their opinions were “comsig with the weightof the objective
evidence, which showthat the claimant has maintach generally normal strength,

sensation, and coordination (Exhidg&F; BOF; B23F).” Tr. at 26.
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The undersigned recommends a findithgt ALJ Fleming placed unsupported
emphasis on the opinions of thte agency consultants. iéhan ALJ may rely on the
opinions of non-treating and n@xamining physicians that acensistent with the record
and may even accord greater weight to the state agency catsutipinions under
appropriate circumstances, the undersignedelsctant to find tht the state agency
consultants’ opinions were gsistent with the record ithis case or that ALJ Fleming
provided adequate reasons sapport according greater ight to the state agency
physicians’ opinions than to those of the examining and treating phystemamanner,
602 F. App’x at 1013mith, 795 F.2d at 345; SSR 96-6phe state agency consultants’
opinions were contradicted by those ofsDBland and Tomarchio and were rendered
more than a year-and-a-half before Dr. Tomarchio’s examination of Plaintiff. Given the
undersigned’s earlier recommendation thhé court find ALJ Fleming failed to
adequately consider the opiniocofisDrs. Bland and Tomarahj the undersigned is unable
to find that ALJ Fleming recoiled the state agency consultants’ opinions with the other
opinion evidence of record.

3. Conflicts Between VE Testimony aD@DT

Plaintiff argues ALJ Fleming failed tacknowledge and erroneously concluded no
conflicts existed between the VE'’s testimony and Ei@T. [ECF No. 17 at 38]. He
contends theDOT's description of the mail sorteand plumbing assembler positions
conflicts with the restriction in the RFOr only occasional usef the left handld. He
also maintains the non-exertional resions were not accounted for in tB®OT and the

VE failed to provide a basi® support her testimony th#te identified jobs could be

55



performed.ld. at 38-39. In light of these erroRlaintiff argues the Commissioner failed
to meet her burden at step five to show tmatcould perform othewxork that existed in
significant numbers in the econoniy. at 39.

The Commissioner maintains Plaintiff preseno authority for his assertions that
the jobs identified were inconsistent with their descriptions irDi@&. [ECF No. 19 at
15].

The provisions of 20 C.F.R. 88 404.1%®6and 416.966(d) pwide that the ALJ
should take administrative notice job information contained in tHeOT. Furthermore,
SSR 00-4p indicates that “we rely primarily on tB®T (including its companion
publication, theSCO) for information about the requireents of work in the national
economy.” In some cases, A4 call upon the services afVE to address how certain
restrictions affect a claimantability to perform specific jobs20 C.F.R. 88 404.1566(e),
416.966(e). Because theimpns of VEs sometimesoaflict with the information
contained in thddOT, the SSA promulgated SSR 00-#pexplain how these conflicts
should beesolved.

Pursuant to SSRO0-4p, before relying on VE @ence to support a disability
decision, the ALJ must “identify and obtainreasonable explanation for any conflicts
between occupational evidence” in DOT and in its compann publication, theSCO,
and explain in the determination or decisimw any conflict that has been identified was
resolved. The ALJ has an affirmative respibility to ask abauany possible conflict
between the VE testimony andcetinformation provided in thBOT. SSR 00-4p. “When

vocational evidence provided by a ME VS is not consistentith the information in the
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DOT, the adjudicator must resolve this cortfbefore relying on the VE or VS evidence
to support a determination decision that the individuas$ or is not disabled.Novak v.
Commissioner of Social Sec. Admin., C/A No. 9:08-2687-HFBM, 2009 WL 1922297,
at *2 (D.S.C. June 30, 2009iting SSR 00-4p. “The adjlicator will explain in the
determination or decision how loe she resolved the conflictitl. “The adjudicator must
explain the resolution of theonflict irrespective of how #h conflict was identified.’ld.
However, the Fourth Circuit has indicated JsLare not required to uncover and resolve
all conflicts between thBOT and a VE's testimony, but@only required to uncover and
resolve “apparent conflicts.See Fisher v. Barnhart, 181 F. App’x 359, 365 (4th Cir.
2006); Justin v. Massanari, 20 F. App’x 158, 160 (4tfCir. 2001). This court has
indicated “[tlhe question, then, is whetheere there was a conflict between the VE’s
testimony and th®OT that was so apparent thaetALJ should have picked up on it
without any assistanceAcevedo ex rel. Acevedo v. Colvin, C/A No. 0:122137-TMC,
2014 WL 197738, at *§D.S.C. Jan. 16, 2014).

ALJ Fleming complied with his affirntiee responsibility to ask the VE about
potential conflicts between her testimony and D@T, and the VE indicated her
testimony was consistent with ti@OT. Tr. at 95. However, a review of tH2OT's

descriptions of the jobs of mail sorteand plumbing assembt8rreveals that these

® The DOT describes the job of mail clerk dsllows: “Sorts incoming mail for
distribution and dispatches outgoing mailrtSanail according to destination and type,
such as returned letters, adjustmenitdlls, orders, and pemnents. Readdresses
undeliverable mail bearing incomplete or imect address. Examines outgoing mail for
appearance and seals enpel® by hand or machine. Stamps outgoing mail by hand or
with postage meter.” DICOT, 209.687-026 (G.P.O.), 1991 WL 671813.
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positions require frequent hdling. DICOT, 209.687-02 (G.P.0O.), 1991 WL 671813;
DICOT, 706.684-086 (G.P.0.}991 WL 679065. This coléts with the limitation of
only occasional handlingith the left upper extremity &t ALJ Fleming included in the
RFC assessment. In addition, the third job identified by the \Wifigader helper, does
not match thedDOT number the VE providett,which rendered that portion of the VE’s
testimony inconsistent with tHeOT. See Edmond v. Colvin, C/A No. 8:12-1081-RMG-
JDA, 2013 WL 4647516, atl1 (D.S.C. July 29, 2013) (“Moreover, two of the job codes
identified by theVE do not match listings in thBOT, which testimony would also be
inconsistent with theDOT.”). Because a conflict exist# is necessary to determine
whether the conflict was apparent and, thuggered the ALJ's affirmative duty to
identify and resolve conflicts between DOT and the vocational testimon$ee Novak,
2009 WL 1922297, a2. The undersigned finds the ctiaf between the VE's testimony
and theDOT was an apparent conflict because isvexident in merely reading the job

descriptions in th®OT and comparing them with the RF&e Dross-Swart v. Astrue,

1% The DOT provides the following descriptionf a plumbing-hardware assembler:
“Assembles plumbing fixtures, such asudats, stoppers, anch@wver heads, using
handtools and power tools. S pipe fittings into greadeaps, check valves, and other
plumbing fixtures, usingipe wrench or power wrench. iDs holes in fixtures for bolt
attachments, using power drill. Fits parts thge and secures parts with screws, bolts, or
solder, using handtools and flame solderer. lsldjyst valves and othénkage to ensure
free action of moving part®ICOT, 706.684-086 (®.0.), 199MWL 679065.

X The DOT contains definitiongor “proofreader,”"DOT number 209.387-030 (DICOT
209.387-030 (G.P.O.), 1991 W&71790), “proofreader,DOT number 209.687-010
(DICOT 209.387-030 (G.P.), 1991 WL 671790), “pauction proofreader, DOT
number 247.667-010 (DICOR47.667-010 (G.P.O.), 199WL 672286), and “copy
holder,” DOT number 209.667-010 (DICOT 2@®7-010 (G.P.O.), 1991 WL 671806.
Each of these has a similar naméd@T number to that identifekby the VE. Therefore,
it is impossible for the undersigned to deterenwhich the VE identified as a possible
job Plaintiff could perform.
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872 Fed. Supp. 2d 780, 800 (N.D. Ind. 20{lding that a conflict was apparent from
“the very terms of the positions’ desdrgns and the ALJ's RFC determination&gcord
Graham-Willis v. Colvin, C/A No. 1:12-2489-JMC, 2018VL 6840465, at *7 (D.S.C.
Dec. 27, 2013) (holding an apparent confegisted between the jobs identified by the
VE that had GED reasoning levels of ahd the limitation in the hypothetical to
performance of only simple tasks), citilillips v. Astrue, C/A No. 3:11-1085-MBS,
2013 WL 353604, at *2D.S.C. Jan. 29, 2013Reid v. Astrue, C/A No. 6:10-2118-MBS-
KFM, 2012 WL 667164, at *1213 (D.S.C. Feb. 8. 2012pdopted by 2012 WL
4482943 Martin v. Astrue, C/A No. 6:11-152-TMC-KFM, 2012 WL 4479280, at *15—
16 (D.S.C. Jly 27, 2012)adopted by 2012 WL 4482943In light of ALJ Fleming’s error
in failing to identify and redwee the conflict between thBOT and the VE's testimony,
the undersigned concludes he failed tompty with requiremets of SSR 00-4p.
lll.  Conclusion and Recommendation

The court’s function is not to substitute @wn judgment for that of the ALJ, but
to determine whether the ALJ&ecision is supported as a matter of fact and law. Based
on the foregoing, the courtannot determine that the Commissioner’s decision is
supported by substantial evidence. Therefore, the undersigned recommends, pursuant to
the power of the court to @ar a judgment affirming, nabfying, or reversing the
Commissioner’s decision with remand in So&alcurity actions under sentence four of
42 U.S.C. § 405(g), that this matter bearsed and remanded for further administrative

proceedings.
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ITIS SO RECOMMENDED.
(e V. Dtoctyes

August12,2015 Shiva V. Hodges
Columbia,SouthCarolina United States Magistrate Judge

The parties are directed to note the iportant information in the attached
“Notice of Right to File Objectionsto Report and Recommendation.”
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Notice of Right to File Objectins to Report and Recommendation

The parties are advised that they maydpecific written objections to this Report
and Recommendation with the District Jud@djections must spéically identify the
portions of the Report and Recommendatiomwkich objections are made and the basis
for such objections. “[Ijn thabsence of a timely filed objectipa district court need not
conduct a de novo review, bimstead must ‘only satisfy itself that there is no clear error
on the face of the record indar to accept theecommendation.”Diamond v. Colonial
Life & Acc. Ins. Co., 416 F.3d 310 (4th Cir. 2005) (quaog Fed. R. Civ. P. 72 advisory
committee’s note).

Specific written objections musgke filed within fourteer(14) days ofthe date of
service of this Report and Bemmendation. 28 U.S.C. 8 636(b)(Eed. R. Civ. P. 72(b);
see Fed. R. Civ. P6(a), (d). Filing by maipursuant to Federal Rutd¢ Civil Procedure 5
may be accomplished lmgailing objections to:

Robin L. Blume, Clerk
United States District Court
901 Richland Street
Columbia, South Carolina 29201

Failure to timely file specific written objections to this Report and
Recommendation will resut in waiver of the right to appeal from a judgment of the
District Court based upon such Recommendation28 U.S.C. 8§ 636(b)(1)Thomas v.
Arn, 474 U.S. 140 (1985Wright v. Coallins, 766 F.2d 841 (4th Cir. 1983)nited Sates
v. Schronce, 727 F.2d 91 (4th Cir. 1984).



