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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

Randall Smith, #312339, )
) Civil Action No.: 1:14-cv-03515-JMC
Petitioner, )
)
)
% ) ORDER AND OPINION
)
JohnPate, )
)
Respondent. )

)

Petitioner Randall (“Petitioner”) filed thigro seandin forma pauperisPetition for a
Writ of Habeas Corpus (“Petition”) pursuanta8 U.S.C. 8§ 2254 alleging ineffective assistance
of trial, appellate, and go-conviction relief (“PCR”) counsel(ECF No. 1.) Petitioner also filed
a Motion for Injunctive Relief (ECF No. 24) amdMotion for Assistance with Subpoenas (ECF
No. 25). Respondent John Pate (“Respondentiyed for Summary Judgment on Petitioner’s
claims (ECF No. 29), and filed a Return. Cfe No. 30.) Petitioner responded by filing a
Response in Opposition. (ECF No. 49.)

In accordance with 28 U.S.C. § 636(b)(1)é8)d Local Rule 73.02(B)(2)(g) (D.S.C.), the
matter was referred to United SiatMagistrate Judge Shiva Modges for pre-trial handling.
On December 4, 2015, the Magistrate Judgadd a Report and Recommendation (“Report”)
recommending the court grant Respondent’s ddofor Summary Judgment (ECF No. 29), and
deny the Petition. (ECF No. 1.) This revieansiders Plaintiff's Olgctions to the Report

(“Objections”) filed March 2, 2016. (ECF No. 60.) For the remss set forth herein, the court

! The court previously entered a Text Orggring Petitioner until February 26, 2016 to file
objections (ECF No. 54). Aftenot receiving objections by Breiary 29, 2016, the court entered
an Order accepting the Report, and dismissing”#téion. (ECF No. 57.) However, the court
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ACCEPTS the Magistrate Judge’s Report (ECF No. 3BRANTS Respondent’s Motion for
Summary JudgemefECF No. 29), an®I SM|SSES this Petition (ECF No. 1) with prejudice.
I RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

This court concludes, upon itswvn careful review of theecord, that the Magistrate
Judge’s factual synopsis is accurate and incorpsriatoy reference. This court will thus focus
on the facts pertinent to the analysis of Petitiah@bjections. The relevant facts, viewed in a
light most favorable to Petitioner, are as follows.

On September 21, 2004, Petitioner was claitgethe Grand Jurin Greenville County
for criminal sexual conduct (“G3) with a minor, in the secondegree. (ECF No. 30-1.) On
November 7, 2005 Petitioner, represented byordey Thomas Creech (“trial counsel”),
appeared in General Sessions CofiGreenville County for a jury tridl. (ECF No. 30-2.) On
November 9, 2005, the jury found Petitioner gudfycriminal sexual anduct with a minor, in
the second degree. (ECF N2D-3 at 142.) The Honorable @arrison Hill, Circuit Court
Judge, sentenced Petitioner to twenty years in priddnat(150.)

On November 16, 2005, Petitioner appealed his conviction and sentence to the South
Carolina Court of Appeals (“Coupof Appeals”). (ECF No. 3@8-) On appeal, Petitioner was
represented by Attorney JosephSavitz, Il (“appellate coun$§g. (ECF No. 30-3 at 152-162.)
On December 9, 2008, the Court of Appealsainunpublished opinion, affirmed Petitioner’s
conviction. (d. at 183-185.) On January 26, 2009, tleun€ of Appeals daied Petitioner’s

request for rehearing. (ECF Nos. 30-7; 30-8) October 7, 2009, ttgouth Carolina Supreme

found in a later Text Order thRetitioner’s objectionkad been received by the prison mailroom
by February 26, 2016, thus making tbbjections timely. (ECFd 61). The court vacated the
February 29, 2016 Orded(), and now undertakesraview of the Report ifight of Petitioner’s
Objections. (ECF No. 60.)

% The trial ran from November 7 througlowember 9, 2005. (ECF No. 30-2 at 3.)
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Court denied the petition for certiorari (EQ¥0. 30-3 at 213), and issued the remittitur on
October 9, 2009. (ECF No. 30-9.)

Petitioner filed a PCR application on Sapber 27, 2010. (ECF No. 30-3 at 215.) An
evidentiary hearing on Petitioner's PCR bkggtion was convened ireenville County on
October 31, 2012, before the HonorableMRurkley Dennis (“PCR Judge”).Id. at 247-51; ECF
No. 30-4 at 3-28.) Attorney Caroline Horlbe(¥CR counsel”) represnted Petitioner at the
PCR evidentiary hearing. (ECF No. 30-3 at 24Ih an Order filed December 5, 2012, the PCR
Judge denied Petitioner's PCR application asthéssed the case with prejudice. (ECF No. 30-4
at 48.) On December 26, 2012, PCR counsel filsibtece of Appeal. (ECF No. 30-10.) In a
petition dated April 30, 2013, Attorney Robert Mlachak (PCR appellate counsel) submitted a
writ of certiorari to the South Carolina Supre@eurt on Petitioner's belfa(ECF No. 30-11.)
On August 6, 2014, the South Carolina Supreme Qtrmied the petition for certiorari without
making specific findings on any of Petitionerssues (ECF Nos. 1-2; 30-13), and issued the
remittitur on August 22, 2014. (ECF No. 30-14.)

On September 3, 2014, Petitioner filegra se Petition for Writ of Habeas Corpus.
(ECF No. 1.) This court acceptisat Petitioner hasxbausted his state-cauemedies prior to
seeking habeas corpus relief, pursuant to 28 U.S.C. § 2254.

I. LEGAL STANDARD
The Magistrate Judge’s Report is madeagtordance with 28 U.S.C. § 636(b)(1) and
Local Rule 73.02 for the Distriatf South Carolina. The MagisteaJudge’s Report is only a
recommendation to this court, and has no presumpeight—the responsibility to make a final
determination remains with this coubee Mathews v. Webd23 U.S. 261, 270-71 (1976). The

court is charged with makingde novodetermination of those portions of the Report to which



specific objections are maddéd. The court may accept, reject, or modify, in whole or in part,
the Magistrate Judge’s recommendatiomemmommit the mattewith instructions See28 U.S.C.
8 636(b)(1).

Plaintiff filed this Petitionin forma pauperigpursuant to 28 U.S.C. § 1915, which allows
a federal court to proceed wighprisoner’'s complaint or action tlvout the prepayment of court
fees by the prisoner litigant. 28 U.S.C. § 19)@(a The statute attempts to restrain this
privilege, and thus avoid allowing meritlessviauits to flood the court system, by permitting a
court to dismiss the case at any time upon findiag tine action fails to state a claim on which
relief may be grantedl.§ 1915(e)(2)(B)(ii).

Summary judgment is appropriate when the netein the record show that “there is no
genuine dispute as to any material fact andntloant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). In determining @ther a genuine issue has been raised, the court
must weigh all evidence and draall justifiable inferencesn favor of the non-movant.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986).

The party seeking summary judgment shoulders the initial burddenadnstrating to the
district court that there is no geane issue of material factSee Celotex Corp. v. Catrett77
U.S. 317, 323 (1986). Once the movant has made this threshold demonstration, the non-moving
party, to survive the motion for summary judgmendy not rest on the allegations averred in his
pleadings. Rather, the non-moviparty must demonstrate that specific, material facts exist
which give rise to a genuine issuBee idat 324. Under this standarthe existence of a mere

scintilla of evidence in suppontf the petitioner's position isnsufficient to withstand the

® The statute also allows for a court to dismissraforma pauperisaction for the following
reasons: (1) the alleian of poverty is untrue; (2) the action appeal is fiiolous or malicious;
and (3) the action or appeal seeks monetaryfreben a defendant who is immune from such
relief. § 1915(e)(2)(A)-(B).



summary judgment motionSee Anderson v. Liberty Lobby, Ind77 U.S. 242, 252 (1986).
Likewise, conclusory allegationsr denials, without more, arinsufficient to preclude the
granting of the summary judgment moticBee Ross v. Commc'ns Satellite Corp9 F.2d 355,
365 (4th Cir. 1985). “Only disputes over facts tmaght affect the outcome of the suit under the
governing law will properly precludéhe entry of summary judgmeng£actual disputes that are
irrelevant or unnecessary will not be countedriderson477 U.S. at 248.

Additionally, pro se filed documents should be “libelalconstrued,” held to a less
stringent legal standard than those compgaor proceedings drafted by lawyerErickson v.
Pardus 551 U.S. 89, 94 (2007) (citingstelle v. Gamble429 U.S. 97, 106 (1976)). However,
even liberally construed, objections to a Repaust specifically identify portions of the Report
and the basis for those objections. Fed.(R:.. P. 72(b)(2). Furthermore, whilgro se
documents may be entitled to “special judicsalicitude,” federal courts are not required to
recognize “obscure or gavagant claims.”"Weller v. Dep’t of Soc. Sery®01 F.2d 387, 390-91
(4th Cir. 1990) (quotin@@eaudett v. City of Hamptoid75 F.2d 1274, 1277 (4th Cir. 1985)).

1. DISCUSSION

Petitioner timely filed Objections to ¢hMagistrate Judge’s Report on March 2, 2b16.
(ECF No. 60.) However, though Petitioner outlilés objections in great detail, reiterating his
claims concerning trial counsel’seffectiveness, very little nemformation is bought to this

court'’s attention that was not sufficientyddressed by the Magistrate’s Reportin his

* Though Petitioner’s Objections were due Febrdry2016, pursuant to this court’'s Text Order
(ECF No. 61), gro seprisoner’s pleadings deemed “filed” at the mment of delivery to prison
authorities for forwarding to the district couee Houston v. Lack87 U.S. 266, 271 (1988).
Thus, the Objections filed with theourt are still considered timely.

> The four grounds listed in the Petition, and Report, are as follows: (1) ineffective assistance of
trial counsel; (2) ineffectivessistance of appellate counsel) {Beffective assistance of PCR
counsel; and (4) ineffective assistarof PCR appellate counsel.
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Objections, Petitioner mainly focuses on matisn—specifically Ground 1 and trial counsel’s
failure to establish that certain withes$ead “motiv[e] to testify falsely.” Id. at 3-16, 26.)

Petitioner argues that the Magistrate JuRgport erred by cohading Petitioner’s IAC
claims were without merft. (ECF No. 60 at 3.) In suppast his claims, Petitioner emphasizes
how creditability was the criticabsue in the case, and argubat because certain witnesses
were not effectively cross-exanaid, the jury had no reason to dotiie withesses’ credibility.
(Id. at 4-11, 14-15.) Petitioner asserts that t@insel’s failure to establish his accuser’s
motive as to why “his accuser [would] “fabricdt[eis story” was a deal of a “substantial
right.” (Id. at 14.)

Petitioner is correct when he states thatiminal defendant isot “required to prove
either his innocence or [provide] his theory of defende.” 4t 3;see alsad. at 11-12, 17-18.)
However, Petitioner is not being asked to prove his innocence at trial, but to prove his IAC
claims against trial counsel. In order to assert IAC uiieckland [Petitioner] must first
prove that trial counsel's performance wafictent using a "reasonableness under prevailing
professional norms" standardstrickland v. Washingtom66 U.S. 668, 688 (1984). Second,
trial counsel's deficient performance must hawguyaliced [Petitioner] to such a degree that the
result of the proceedingauld have been differentStrickland 466 U.S. at 694. As the Report
accurately noted, overcoming boftrickland’shigh bar and satisfying § 2254(d) is “never an
easy task.” See Harrington v. Richte562 U.S. 86, 88 (2011). Petitioner must satisfy both

“highly deferential” standarddd. at 105.

® Petitioner specifically gbcts to the failure ofiis trial counseto adequately oss-examine the
victim (“A.W.”), Nancy Smith (“Nancy,” Petitioner's ex-wife), and Steve Julian (“Steve,”
Petitioner’s brother-in-lavand A.W.’s father).
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Here, not only does Petitionemae that trial counsel failed effectively cross-examine
key witnesses A.W (the victinf)Nancy, and Steve, but Petitioner also asserts that the jury was
entitled to hear his personal defense theory. (ECF No. 60 at 11.) Petitioner believes that his
defense theories bolster his crelilyp and show that A.W, Nancy, and Steve had a motive to lie.
However, the Magistrate Judge was correcti@ermining that the PCR court’s holding was
accurat€. Though Petitioner indicated his letter to trial counsethat his “wife lied in order to
get them [police] to arrest me,” nowhere in leger does it state thatancy (Petitioner’s wife)
was blackmailing A.\W. (ECF No. 30-4 at 2Rurthermore, though the letter makes it clear that
Steve didn't like Petitionel® no reference is made to Steve coercing A.W. into lying about
Petitioner.

At the PCR evidentiary hearing, trial counsehfirmed that Petitioner had never shared
his theory that Nancy was blackmailing A.W. (ERB. 30-4 at 20.) Despite Petitioner arguing
trial counsel’s failure to present a defense theanynot be considered strategic (ECF No. 60 at
13), trial counsel cannot presemhat he does not know. Besides Petitioner's own anecdotal
statements, there is nothing in the record datws Nancy was blackmailing A.W. (because of
his alleged homosexuality), oredeng revenge against Petitionefrial counsel did admit that
Petitioner had mentioned to him that A.W.’s dadd something about getyy the child to lie”

[sic]. (Id. at 21.) However this statemt, without any sort of cooboration in the record, does

" Initials are used to indicate the witness, in @lata full name, becauseW., the victim in this
case, was a minor at the time of tmene and subsequent jury trial.

® The PCR court held that Patiter failed to show his triaounsel improperly challenged the
victim's (A.W.) credibility, and failed to sbw credible evidence #t the victim, or other
witnesses, were motivated to givéstatestimony. (ECF No. 30-4 at 44-48.)

° Petitioner sent a letter to trieounsel, date stamped June 2@05, almost four months before
Petitioner’s jury trial. $eeECF No. 30-4 at 34.)

10 petitioner wrote thahis wife and her brother [Steve Julian] “have threatened to Kkill
[Petitioner],” (ECF No. 40-4 at 35); that Seewas jealous of and resented Petitiomgkrgt 39);
and that Steve might have thoughtifener was having an affair.ld)
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not prove that trial counsel vittled professional norms. AccusiBtgve, the victim’s father, on
cross-examination of coercing his thirteen yed#d son into pretending he (the son) had
repeatedly been molested by Petitioner, coutd as easily prejudicPetitioner as provide a
defense. Similarly, the court viewrial counsel’s assertion aetiPCR hearing that trial counsel
did not attack A.W. as homosexual, especialith no evidence, because it would not assist the
defenseifl.), as a valid trial strategySee Roseboro v. Sta®l7 S.C. 292, 294, 454 S.E.2d 312,
313 (1995) (finding where triatounsel articulates a valiteason for employing a certain
strategy, such conduct should not be deemefflective assisince of counsel)).

Petitioner also stresses how cross exation is “essential’and a “fundamental
requirement.” (ECF No. 60 at 13.) However,ltoaunsel cross-examined all the witnesses that
Petitioner accuses of falselystdying. There is no evidenceahtrial counsel was unprepared
when he was engaging in these cross-exanimati Trial counsel’s performance does not fall
under Strickland Petitioner has failed to overcome the presumption of trial counsel's
effectiveness. The Magistrate Judge’s conoludhat trial counsel &&d within professional
norms, and was not prejwitl, is reasonable.

Additionally, Petitioner also sserts that the trial judge was “derelict in his duty” by
allowing the prosecutor to “overemgize] the ‘no corroboration’ law® (ECF No. 60 at 19)
and remaining silent while the [prosecutor] ttie jury “they did not need any other evidence to
corroborate.” Id. at 19, 20.) Howeveruglicial and prosecutoriahisconduct were not grounds

Petitioner raised in his Petition, and the ¢dimds it unnecessary to address such chdfges.

" The court assumes Petitioner is referring to @n8outh Carolina “Rape Shield Laws.” S.C.
Code Ann. 8§ 16-3-657 (2016) statbat “[t]he testimony of the victim need not be corroborated
in prosecutions under Sections 16-3-652 through 16-3-658.”

12 Though the court does not needatidress charges of judici@isconduct, the court notes that
while Petitioner may be under the impression #rataccused cannot be convicted of a crime
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The court finds trial counsel employed valid trial strategy in cross-examining witnesses.
Counsel's attempts to cast doubt upon the w&®€ credibility were reasonable and do not
amount to IAC. Moreover, the record reflectgltcounsel clearly infored the jury that there
was no physical evidence in the caSe.

Therefore, the court accepts the Magistdateége’s recommendation that Petitioner is not
entitled to habeas relief under Grountf and concludes that Resndent’s motion for summary
judgement should be granted. (ECF No. 29.)

V. CONCLUSION

Based on the aforementioned reasons andraulh review of the Report and the record
in this case, the courACCEPTS the Report (ECF No. 50) of the Magistrate Judge,
incorporating it by referece. It is herebDRDERED that Respondent’s Motion for Summary
Judgment (ECF No. 29) GRANTED, Petitioner’s Motions for Injunctive Relief (ECF No. 24)
and Assistance with Subpoenas (ECF No. 25fared to be moot, and Petitioner’s Petition for
a Writ of Habeas Corpus (ECF No. 1)0SMISSED with prejudice.

Certificate of Appealability

The law governing certificated appealability provides that:

solely on the testimony of the alleged intt S.C. Code Ann. 8§ 16-3-657 clearly states
otherwise. 8e alsoDay v. Warden, Lieber Corr. InstNo. 5:14-4318-BHH, 2016 WL 865285,
(D.S.C. Mar. 7, 2016), (adoptindpe Report and Recommendationiethcited to S.C. Code

Ann. § 16-3-657 in declaring a victim’s testimony need not be corroborated). Though the South
Carolina Supreme Court held $tate v. Stukethat a jury charge on S.C. Code Ann. § 16-3-657
was unconstitutionalsee 416 S.C. 493, 787 S.E.2d 480 (20186)e court is charged with
examining Respondent’s actions through the fedensl of § 2254. The court “shall entertain an
application” of habeas corpufsthe applicant is in custody itviolation of the Constitution or

law or treaties of the United StateSee§ 2254(a). Stukesabrogates South Carolina state law,
and does not run contrary to dllyaestablished federal lansee8 2254(d)(1).

3 In his closing argument, trial counsel emphasizew there was “no evidence aside from this
[trial] testimony” that Petitioner had conited the crime. (ECF No. 30-3 at 101.)

 The court accepts Report's recommendation that Grounds 3 and 4 be denied and dismissed
with prejudice pursuant to 8 2254(i). The caalgo accepts the Report’s dismissal of Ground 2.
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(c)(2) A certificate of appealability may issu. . only if the applicant has made a
substantial showing of the dahof a constitutional right.

(c)(3) The certificate of amgalability . . . shalindicate which specific issue or
issues satisfy the showinggugred by paragraph (2).

28 U.S.C. § 2253(c). A prisonertisfies this standard by demdreging that reasonable jurists
would find this court’s assessment of his constindi claims is debatablor wrong and that any
dispositive procedural ruling by the dist court is likewse debatable. See Miller-El v.
Cockrell 537 U.S. 322, 336 (2003%jack v. McDanigl529 U.S. 473, 484 (2000Rose V. Lee
252 F.3d 676, 683 (4th Cir. 2001). In this caseldbal standard for thesuance of a certificate
of appealability has not been met.
IT1SSO ORDERED.
¢ y
8,7}@%2@ CR L4
United States District Judge

February 3, 2017
Columbia, South Carolina
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