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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

Deidra Lee, ) Civil Action No. 1:14-cv-04159-JMC
Raintiff, 3

V. ) ORDER AND OPINION

Dr. Robert Jones, and United States, : )
Defendants. : ) )

This matter is before the court pursuant to Plaintiff Deidra Lee’s (“Plaintiff”) Motion to
Remand the case to the Court of Common Plea#élfendale County, South Carolina. (ECF
No. 16.) Defendant United Statd$United States”) submits that its Motion to Dismiss (ECF
No. 6) the action for lack of subject matterigdiction should be gnted, but does not oppose
Plaintiffs Motion to Remand ae Plaintiff's action against the United States has been
dismissed. (ECF No. 19.) Defendant Dr. RoBbdenes (“Defendant Jones”) did not respond to
Plaintiffs Motion to Remand, but makes a Meatido Alter or AmendOrder, or in the
alternative, Petition for Certificativof Scope of Employment StatisECF No. 22). For the
reasons set forth herein, the coBEVERS Plaintiff's claims against the United States and

Defendant Jone<5RANTS the United States’ Motion to Dismiss (ECF No. 6) as to claims

! Low Country Health Care System, Inc. (“LCBQ had initially been named Defendant. By
order of this court, LCHCS was substituted witie United States pursuant to 28 U.S.C. §
2679(d)(2). (ECF No. 12.)

20n June 4, 2015, Defendant Jones filed a sebutibn to Alter or Amend Order, or in the
alternative, Petition for Certification of ScopeEhployment Status. (ECF No. 26.) Defendant
Jones offers verbatim the same grounds forghilssequent Motion as in his prior Motion. (ECF
No. 22.) However, Defendant Jones’ Junetibto (ECF No. 26) does not seek to apply to
related cases filed against Defiant Jones, unlike the earligiay Motion. (ECF No. 22.) As
this is the sole difference, analysis and h&son of the May Motion (ECF No. 22) will also
resolve Defendant Jone®ine Motion (ECF No. 26).
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against the United States aD&NIES Defendant Jones’ Motion to #&r or Amend Order, or in
the alternative, Petition for Certification of e of Employment Status. (ECF No. 22; ECF No.
26.) The courtGRANTS Plaintiff's Motion to Remand (ECF No. 16) as to claims against
Defendant Jones.
I RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

On or around November 4, 2011, Plaintiff gbs Defendant Jones sexually assaulted her
during a medical appointment at Low Country He&are System, Inc.’s (“LCHCS") facility.
(ECF No. 1-1 at 4 1 4, 5 11 8-11.Defendant Jones was amployee of LCHCS during this
time. (Id. at 4.) On Octob&1, 2013, Plaintiff filed a Complaimn the Courtof Common Pleas
for Allendale County, South Carolina, alleging negligence against LCH@®itional infliction
of emotional distress against Defendant 3omdth LCHCS’s assistance, outrage against
Defendant Jones, and false imprisonment regaDefendant Jones with LCHCS'’s assistahce.
(Id. at 6, T 20, 79 23, 8 1 27, 8-9 | 31.) Forspiational purposes, Pldiff alleged she is a
citizen of South Carolina, Defendant Jonesrafes as a physician in South Carolina, and
LCHCS operates as a healthcare provideouth Carolina. _(Id. at 4 11 1-3.)

The United States Attorney for the District®duth Carolina certified that LCHCS, as an
entity covered by the Federally Supported ie&lenters Assistance Act, 42 U.S.C. § 233(g)-
(n), was acting as an employee of the UnitedeStahder the Federal Tagtaims Act (“FTCA”)

during the incidents involved herdECF No. 1-3 at 1-2.) [Bendant Jones, however, was not

% The court notes this Complaint is the attachnter®laintiff's Notice of Intent to File Suit in
state-court civil action numb&013-CP-03-195 which was removed to this court on October 24,
2014, under Civil Action No. 1:14-cv-04160-JMC. Tig®mplaint is also the same as those
filed in state-court actions 2013-CP-03-196 @0d4-CP-03-047, removed to this court as Civil
Action No. 1:14-cv-04161-JMC and Civil ActioNo. 1:14-cv-04162-JMC respectively. There
appears to be no basis as to why this Complamblean filed in various actions instead of filing
the Complaint within the prior Notice of Intentfde Suit litigation ofstate-court action number
2013-CP-03-195.



certified as acting within the gpe of his employment and canmat deemed an employee of the
federal government. (ECF 1-3 at 2.)

On October 24, 2014, the United States filddotice of Removal, as concerns LCHCS,
asserting that the action shoudd removed pursuant to 42 U.S&233(c), which calls for any
civil action or proceeding ima state court to be remaVveupon the Attorney General’s
certification that the defendant was acting wittiie scope of its employment at the time of the
incident at issue and the actibe treated as a tort action awgsithe United States under Title
28* (ECF No. 1 at 2-3 1 6.) The United Stati#éed that any civil suibrought in a state court
against the United States is removable to the drtates district courfor the district and
division embracing the place wheratns pending.” (ECF No. 1 at 3 { 7 (citing 28 U.S.C. §
1442(a)(1)).)

On October 31, 2014, the Uniteda&s filed a Motion to Disies the action pursuant to
Rule 12(b)(1) for lack of subject matter jurisehm, arguing that Plaintiff failed to exhaust her
administrative remedies before filing suit pursuant to the FTCA. (ECF No. 6 at 1; ECF No. 6-1 at
4.) On December 12, 2014, Plaintiff filed a fibm to Remand, asseny that no basis of
removal exists as to claims against Defendantslo(leCF No. 16 at 1.) Plaintiff urges the court
to remand the entire matter or sever and rentlb@alaims against Defendant Jones pursuant to
28 U.S.C. § 1441(c)(2)._(Id. at 3.) The Unitedt8s filed a Response to Plaintiff's Motion to
Remand on January 5, 2015. (ECF No. 19.)

On May 14, 2015, Defendant Jones filed a Miotto Alter or Amend Order, or in the

alternative, Petition for Certification of Scope of Employment StatuECF No. 22-1 at 2.)

* The Notice of Removal was fileon behalf of LCHCS only.
® The court notes that Defendahones originally portrayed ithmotion (ECF No. 22) as a
Petition for Certification of Smpe of Employment Status alternatively, a Motion to Amend



Defendant Jones argues thae thiext Order issued by ith court on December 2, 2014
substituting the United Statder LCHCS (ECF No. 12) shoulde amended to extend that
substitution to Defendant Jones or, alterredyiy that the court shadilgrant his Petition for
Certification of Scope of Emplogent in light of the U.S. Atimey’s Certification of LCHCS
and this court’'s Text Order. (ECF No. 22-18at If his Petition isdenied, Defendant Jones
requests he be allowed to enter an answepbtitme in the instant case and related cases and
that this court decertify LCHCS._(ld. at 9Defendant Jones makes npnesentation as to why
he failed to file an answer._ (Id. at 2.)

In Plaintiff's Response to Defendant Jond%gtition for Certification of Scope of
Employment Status, Plaintiff argued: (1) Defendaotes, having failed t@spond to Plaintiff's
Complaint, should not now be permitted to maksubstantive challenge to these proceedings,
and (2) Defendant Jones’ Motion to Alter Amend the December 2, 2014 Text Order is
untimely under Federal Rule of Civil Procedure€§9(ld.) In the United States’ Response in
Opposition to Dr. Robert Jones’ Petition for tfaration of Scope of Employment Status, the
United States argued: (1) Defendant Jones'tiBetis untimely; (2) D&ndant Jones is not
entitled to use 28 U.S.C. 8§ 2679(d)(3) to chajle the U.S. Attorney’s refusal to grant
certification; and (3) even if Defendant Jonepésmitted to challenge the refusal to certify, he

has not met his burden of proof. (ECF No. 27 at 4-5, 8.)

Order. Defendant Jones’ sugsent Memorandum regarding this matter states he is “before this
Court on a Motion to Alter or AmenQ@rder, or in the alternative,. . for Certification of Scope

of Employment Status.” Addanally, Defendant Jones seeksafiply this motion (ECF No. 22)

to all cases related to the cadessue; however, Defendant Jsramnly filed this motion in the
instant case.



. JURISDICTION
The court has jurisdiction over Plaintiff's atas against the United States pursuant to 28
U.S.C. § 1331 because these claims were rethtavéhis court under 42 U.S.C. § 233(c) once
LCHCS was certified by the U.S. Attorney for tbéstrict of South Carina as acting in the
scope of its employment during theigents giving rise to this sui{See ECF No. 1 at 2-3.)
1.  LEGAL STANDARD AND ANALYSIS

A. Severance of Plaintiff's Claims Agairntbie United Stateand Defendant Jones

Rule 21 of the Federal Rules of Civil Bealure provides that the court may “sever any
claim against a party.” Fed. R. Civ. P. 21. Aitsevering claims againgarties to a suit under
Rule 21 has “virtually unfettered discretion pretermining whether or not severance is

appropriate.” _Grayson Consulting, Ing. Cathcart, No. 2:07-cv-02992-DCN, 2014 WL

1512029, at *2 (D.S.C. Apr. 8, 2014jh{grnal citation and quotations omitted). Four factors are
considered in evaluating sevecg under Rule 21: (1) whethertissues sought to be severed
are “significantly different from one another;”)(@hether the issues require different witnesses
and evidence; (3) whether theafty opposing severanegll be prejudicedand (4) whether the
party requesting severance will be prejudicedh# claims are not severed.” Id. (citation
omitted). Additionally, when a civil action ism®ved, 28 U.S.C. § 1441(c)(2) provides that the
court may sever and remand to the state coom fivhich it was removed any claim that is not
within the original or supplemental jurisdioti of the court. 28 U.S.C. § 1441(c)(2).

Plaintiff moves for remand dhis action or, alternativelyffpr claims against Defendant
Jones to be severed and remanded. (ECF1Maat 3.) The United States does not oppose
severance of the claims against itself andebgant Jones. (See ECF No. 19 at 1 T 1-2)

Defendant Jones did not respondPtaintiff's Motion to Remand.



It is appropriate to sever the claims agathstUnited States and Defendant Jones. While
the claims do involve the same facts, Pléintiould be unduly prejudiced if the claims against
both the United States and Defendant Jones disreissed because the statute of limitations as
to claims against Defendant Jones has edpir€ECF No. 16 at 2.)_See Grayson, 2014 WL
1512029, at *2. In light of the potential prejodito Plaintiff andneither Defendant’s
opposition, Plaintiff's claims against the Unit8thtes and Defendant Jones are severed.

B. Dismissal of Plaintiffs FTCAClaims Against the United States Pursuant to Rule
12(b)(1)

The party invoking federal jurigttion has the burden of proof. Lujan v. Defenders of

Wildlife, 504 U.S. 555, 560-61 (1992). The Fourtmc@it has held that “[wlhen a defendant
challenges subject matter jurisdiction pursuant to RA(®)(1), the district court is to regard the
pleadings as mere evidence . . . and may idensvidence outside the pleadings without

converting the proceeding to one for summary jegt.” Evans v. B. F. Perkins Co., 166 F.3d

642, 647 (4th Cir. 1999) (quoting Richmond, Feedksburg & Potomac R.R. Co. v. United

States, 945 F.2d 765, 768 (4th C#91)). “The moving party shoufarevail only if the material
jurisdictional facts are not in dispute and thewving party is entitled t@revail as a matter of

law.” Richmond, Fredericksburg Rotomac R.R. Co., 945 F.2d at 768.

As a sovereign, the United Statis immune from suit unlesisconsents to be sued.

United States v. Sherwood, 312 U.S. 584, 586 (194he United States may define the terms

and conditions upon which it can be sued. &wriv. United States, 352 U.S. 270, 276 (1957).

The FTCA is a waiver of sovereign immunityithvcertain specific limitations. 28 U.S.C. 88§
1346(b), 1402(b), 2401(b), 2671-2680. The limitationsthe FTCA’s waiver of sovereign

immunity are to be strictly construed. Shkeod, 312 U.S. at 590; see also Childers v. United

States, 442 F.2d 1299, 1303 (5th Cir. 1971) (holdhlaantiff's claim barred by the six month



period limitation of Title 28 § 2401}lbecause the provision is dfgd to strict construction and
equitable considerations do rettend that period).
The FTCA “bars claimants from bringing suntfederal court until they have exhausted

their administrative remedies.KMcNeil v. United States, 508 U.S. 106, 113 (1993). A claimant

must first present their claim to the appropriaeral agency before instituting an action against

the United States for injurgr loss caused by theegligence or wrongfuhct of a government
employee acting within the soepof his or her employment28 U.S.C. § 2675(a). After
presentment of the administrative claim, suit cannot be commenced until the agency denies the
claim or six months have elapsetd. A claim is “presented” to an agency when that agency
receives an “executed Standard Form 95 or otivéten notification of anincident . . . .”

Ahmed v. United States, 30 F.3d 514, 516 (4th ©384) (quoting 28 C.F.R. § 14.2(a)) (internal

guotations omitted). A tort claim against the Udit&tates must be presented to the appropriate
federal agency within two years after the clantrues, otherwise, such a claim is barred. 28
U.S.C. 8 2401(b). This administrative prseseis jurisdictional and cannot be waived.

Henderson v. United States, 785 F.2d 121, 123 (4th Cir. 1986).

Plaintiff's claims against the United States should be dismissed pursuant to Rule
12(b)(1). Plaintiff was required to present lodim to the appropriate federal agency before
filing suit in court. _See 28 U.S.C. § 2675(alaintiff filed her Compaint in state court on
October 31, 2013, but she did not file an admintisieaclaim with the Department of Health and
Human Services until November 5, 2013. (ECF Nd.at 1; ECF No. 1-at 1-2 T 4.) Plaintiff
failed to exhaust her administragivemedies before filing suitnd her suit is thus barred. See

McNeil, 508 U.S. at 113. Because this administrative process is jurisdictional, the court lacks



subject matter jurisdiction._e® Henderson, 785 F.2d at 123. Therefore, the United States’
Motion to Dismiss pursuant to Rul2(b)(1) should be granted.

C. Defendant Jones’ Motion to Alter Order or.the alternative, Petition for Certification

Federal Rule of Civil Procedure 59(e) pernaitparty to file a motion to alter or amend
judgment within 28 days aftéhe judgment is entered-ed. R. Civ. P. 59(e). This rule permits
the district court to correct iswn errors so that parties mayoa appellate proceedings. Pac.

Ins. Co. v. Am. Nat. Fire B Co., 148 F.3d 396, 403 (4th Ci998). However, Rule 59(e)

motions may not be used “to raise arguments wbathid have been raisgulior to the issuance

of the judgment, nor may they be used to argwcase under a novel legfa¢ory that the party
had the ability to address in the first instanced” Rule 60(b) permits the court to provide relief
from a final judgment or order but only with gomghson, such as mistake or excusable neglect,
newly discovered evidence that could not hbeen discovered earlier, fraud, and “any other
reason that justifies relief.Fed. R. Civ. P. 60(b).

Defendant Jones moves the court to alteFést Order substituting the United States for
LCHCS. However, that order was entered December 2, 2014 (ECF No. 12). Defendant Jones
made the instant motion on May 14, 2015. (ECF No. 22 at 3.) This motion is beyond the 28
days permitted by Rule 59(e) to file a motioratnend and is untimely. Moreover, as Defendant
Jones points out in his Memorandum in Suppoiefendant Jones Petition for Certification of
Scope of Employment Status, hppears to be attempting to raise a novel issue of law. (ECF
No. 22-1 at 4.) Defendant Jones may not nowerais issue he should have addressed prior to
the Text Order being entered. See Pac.@as, 148 F.3d at 403. Further, Defendant Jones has
submitted no evidence that he is entitled to fefiem the Text Order under Rule 60(b).

Alternatively, Defendant Jones petitions thaurt to certify he was acting within the



scope of his employment during the incidents givisg to this suit. (ECF No. 22.) Title 42
U.S.C. § 233(c) provides that once the Attormneral certifies a defendant was acting “in the
scope of his employment at the time of the inetdaut of which the suit arose,” then that suit
“shall” be removed to the approgte district court and deemed a tort action against the United
States pursuant to Title 28. 42 U.S.C. § 233(dhe Federally Supported Health Centers
Assistance Act gives a broad definition of “employee” of the Public Health Service to include an
entity’; an officer, board member, or employee ofeamity; and a physiciaor other certified
health care practitioneriw is a contractor of an entity. 42S.C. 8§ 233(g)(1)(A). Whether or

not an employee was acting withime scope of his or her employment is determined by the law

of the state in which the conduct occurrdélutierrez de Martiez v. DEA, 111 F.3d 1148, 1155

(4th Cir. 1997). In South Carolina, an emmey‘must not only be acting in the course of his
employment, or within the scopé his authority, but must bectually engaged ihis employer’s

business at the time of injury.” Andrews United States, 732 F.2266, 370 (4th Cir. 1984)

(quoting_Porter v. United Statel?8 F. Supp. 590, 595 (D.S.C. 1955)).

When the Attorney General does not certfiy employee as acting within his or her
scope of employment, Title 28 U.S.C. § 2679(d&)mits an employee to petition the court to
“find and certify that the employee was acting witktie scope of his officer or employment.”
28 U.S.C. 8§ 2679(d)(3). Section 2679 refers esglyeto “employee[s] othe Government.” 28
U.S.C. § 2679(b)-(c). Sectidz671 defines “[e]mployee of thgovernment” to include officers

or employees of a federal agency, members of the military or active National Guard, “persons

® An “entity” is deemed an employee of the Rultlealth Service wherit is a “public or non-
profit private entity receiving Federal funds undection 254(b) of [Title 42].” 42 U.S.C. §
233(9)(4).



acting on behalf of a federal aggnin an official capacity,” @d an officer or employee of a
Federal public defender organization. 28 U.S.C. § 2671.
It is usually the plaintiff challenging eertification that thedefendant-employee was

acting within the scope of his or her employmeSee Gutierrez de Martinez, 111 F.3d at 1153.

In Borneman v. United States, the Fourth Ciranticulated a burden-shifting scheme where the

plaintiff (the challenger) beatfie burden of refuting the certiition of scope of employment
and must prove by a preponderance of the evidératehe defendants were not acting in their

scope of employment. Borneman v. Unitedt&, 213 F.3d 819, 827 (4th Cir. 2000). When

the plaintiff has presented “persuasive evidentding the certification, the burden shifts to the
United States to provide evidence..to support its conclusion thtie torts occugd within the

scope of employment.”__1d.The plaintiff must present spéci evidence or “forecast” such
evidence, as conclusory statements and speculation are not enough. Id. “At all stages of the
process, it is for the district court to weigh ghdficiency of the evidence, to determine whether
genuine issues of fact exist, and ultimatelyesolve those factudisputes.” _1d.

Defendant Jones argues that once the Utrey for the District of South Carolina
certified LCHCS as acting within the scope of ésployment, he had to also conclude that
Defendant Jones was acting undet tbcope of employment asratter of law. (ECF No. 22-1
at 5.) In support, Defendant Jones contehds “employee” as used in 28 U.S.C. § 2679(d)(1)
excludes an “employer agency” and, therefdiee certification fo LCHCS amounts to a
statutory determination that Defemialones is protected as anpdoyee of LCHCS. (Id. at 6.)
However, Defendant Jones ignores that the agatitin of LCHCS was not solely pursuant to 28
U.S.C. § 2679 but also pursuant4® U.S.C. § 233, which providesathan entityin receipt of

federal funds or an employee of such an entity “shall be deemed to be an employee of the Public

10



Health Service . ...” 42 U.S.C. 8§ 233(g)(1)(£9)(4). Moreover, Defendant Jones’ reference
to the limited definition ofemployee” under 28 U.S.C. § 267% unpersuasive considering this
action arose in the context of a federally supgbihealth center pursuant to 42 U.S.C. § 233.
Therefore, Defendant Jones’ argument basetherlanguage of 28 UG. § 2679 fails because
42 U.S.C. 8 233(g)(1)(A) rendemth entity and employee as employees of the Public Health
Service.

Further, it is apparent thalere was legislative intemd exclude individual healthcare
providers from coverage \ehe appropriate as 42 U.S.C. § 23pfipvides thatafter notice and
opportunity for a . . . hearing ...an individual physician . . . alt not be deemed to be an
employee of the Public Health Sexe for purposes of this sectiaffreating such an individual
as such an employee would expose the Govarhmoean unreasonably high degree of risk of
loss....” 42 U.S.C. § 233(i)(1). However, subsection (i) does not directly apply here because it
addresses the authority of the Attorney Genteraxclude individual healthcare providers from
coverage in general, not the ability to deogverage due to antj outside the scope of
employment during a specific incident.

Both 42 U.S.C. § 233(c) and 28 U.S.C. § 267% @) clear that the defendant must have
been “acting within the scope of his employmenthattime of the incident out of which the suit
arose” in order to receive coverage undez HICA. 42 U.S.C. § 233(c); 28 U.S.C. §
2679(d)(1)-(2). However, it is nalear that Defendant Jones nyagtition this court to certify
that he was acting within the scope of his eagpient once the Attorney General refused to do

so. See 28 U.S.C. 8 2679(d)(3); 28 U.8@671. While LCHCS was “deemed” an employee

728 U.S.C. § 2671 addresses “[flederal agency” and “[e]mployee of the government” separately.
See 28 U.S.C. § 2671. Defendant Jones citeddfueition of employee psuant to 28 U.S.C. §

2671 for the proposition that “expressly excludes a contractand . . . does not include an
employer agency.” (ECF No. 22-1 at 6.)

11



of the Public Health Servicpursuant to 42 U.S.C. § 233(dhat “deeming” statute does not
make LCHCS a federal agency under 28 U.S.C. 8 2671 or its employees federal employees.
(See ECF No. 1-3 at 1.) In fact, even if tdeeming” statute could accomplish this, Defendant
Jones was not “deemed to be an employeeefjttvernment pursuant to 42 U.S.C. § 233(c).”
(ECF No. 1-3 at 2.) Thus, Defendant Jones’ argts that he is a federal employee as defined
under 28 U.S.C. 8§ 2671 and that he challenge the refusal to ¢éy that he was acting within

the scope of his employment per 28 U.S.C. § 2679(d)(3) fail.

Further, even if Defendant Jones is permitted to challenge the U.S. Attorney for the
District of South Carolina’s refusal to certifiym as acting within the scope of his employment,
Defendant Jones has failed to present any spemiidence that he was acting within the scope
of his employment. Defendant Jones did nstigsan answer denying the allegations of sexual
assault in Plaintiffs Complaint, which states, in part, “Defendant Jones has admitted to his
misconduct and requested forgiveness during therinmvestigation of [his] conduct.” (ECF
No. 1-1 at 6 § 16.) Given the lack of genuissue of material fact drnthe clarity of the case
law here, an evidentiary hearing is unnecessargetermine that the U.S. Attorney for the
District of South Carolina did not err in failing certify Defendant Jones as acting within the
scope of his employment. First, pursuanStmth Carolina agency law, Defendant Jones was

not furthering his employer’s integein sexually assaulting &htiff. See_Lane v. Modern

Music, 136 S.E.2d 713, 716 (S.C. 1964) (“An aawithin the scope of a servant’'s employment
where reasonably necessary to accomplish thgogerof his employment and is in furtherance
of the master's business.”). Mkmver, the Fourth Circuit and this court have held that a
healthcare provider was not acting within theope of his employment when faced with

scenarios similar to the incidents surroundindgeDdant Jones. See Andrews, 732 F.2d at 367,

12



370 (holding a physician assistant who seducedeagdged in sexual interarse with a patient

was not acting within the scope of his employineut that his supeising physician was acting
within his scope of employment by failing to adequately supervise the assistant); Doe v. United
States, 618 F. Supp. 503, 504-05 (2.51984) (holding a counselor did not act within the scope

of his employment and was not covered by the FV@¥%n he exposed himself to a patient and
suggested sexual acts between them).

D. Plaintiff's Motion to Remand as t6laims Against Defendant Jones

Federal courts are courts of limited jurisdiction. A defendant is permitted to remove a
case to federal court if the court would have bagdinal jurisdiction over the matter. 28 U.S.C.
§ 1441(a). A federal court has original jurisdiction over “all civil actions arising under the
Constitution, laws, or treaties of the United Stdte28 U.S.C. § 1331. As previously stated,
where the Attorney General certifies that a defendant employed by the Public Health Service was
“acting in the scope of his emplogmt at the time of the incidenut of which the suit arose,”
the suit will be removed from state court and edaas a tort action against the United States
under Title 28. 42 U.S.C. § 233(a), (c). Abseid ttertification, removapursuant to 42 U.S.C.

§ 233(c) is not possible, Ntalf v. West Suburban Hosp., 912 F. Supp. 382, 385 (N.D. lIl.

1996).

A federal court also has “original jurisdioti of all civil actions where the matter in
controversy exceeds the sum or value of $75,000, exelo$ interest and costs, and is between
— (1) citizens of different States . . . .” 28 U.S§C1332(a). In cases in wh the district court’s
jurisdiction is based odiversity of citizenship, the partinvoking federal jurisdiction has the

burden of proving the jurisdictional requirementsdiversity jurisdiction._See Strawn v. AT&T

Mobility LLC, 530 F.3d 293, 298 (4th Cir. 2008holding that in removing case based on

13



diversity jurisdiction, party invoking federal jurisdiction must allege same in notice of removal
and, when challenged, demonstrate basis for jotied). Because federal courts are forums of
limited jurisdiction, any doubts as to whether a daslengs in federal ostate court should be

resolved in favor of state courtSee Auto Ins. Agency, Inc. v. Interstate Agency, Inc., 525 F.

Supp. 1104, 1106 (D.S.C. 1981) (citations omitted). Under Section 1332, there must be

complete diversity of all parties. Strawdge v. Curtiss, 7 U.&267, 267 (1806). Complete

diversity exists where “no partghares common citizenship wigmy party on the other side.”

Mayes v. Rapoport, 198 F.3d 457, 461 (4th Cir. 1999).

Plaintiff's claims against Defendant Jonemnnot be removed pursuant to 28 U.S.C. 8§
1331 because Defendant Jones was not certifiadtagy within the scope of his employment at
LCHCS during the incidents givingse to this action(ECF No. 1-3 at 2.) Therefore, claims
against Defendant Jones may not be removed under 42 U.S.C. 8§ 233(c), as it requires
certification that the defendant was acting witthie scope of his or hemployment during the
events leading to the t@an in order for that action to bemoved. _See 42 U.S.C. § 233(c).
Since Defendant Jones was not certified as adtintpe scope of his employment here, this
action may not be removed pursuant to federastire jurisdiction. _See Metcalf, 912 F. Supp.
at 385.

Defendant Jones argues that even absemdan§ he was acting within the scope of his
employment, the case may not be remanded bethaede.S. Attorney for the District of South
Carolina’s decision to remove the case to tmart is conclusive. (EF No. 22-1 at 4.) See
Borneman, 213 F.3d at 825 (4th Cir. 2000) (StatiregAttorney General’s scope of employment
certification made under [28 B.C] § 2679(d)(2) . . . “conclusively establishes removal

jurisdiction in the federal court, a consequence ithaiot judicially revewable.”) However, in

14



the Notice of Removal, the United States Attorneade clear that this removal was on behalf of
LCHCS only. (ECF No. 1 at 1 n.1.) Further, thé. Attorney for the District of South Carolina
had only certified LCHCS as actingthin the scope of its employment and not Defendant Jones.
(ECF No. 1-3 at 1-2.) Therefore, removal ggiiction was only conclusively established as to
LCHCS, and the United States was subsetiysubstituted for this party.

Further, Plaintiff's claims against Defendalones may not hemoved under 28 U.S.C.
8 1332 because Plaintiff and Defendant Jones, fadjgtional purposes, arboth citizens of the
State of South Carolina. (ECF Nb-1 at 4 §{ 1-2.) Completevdrsity does not exist here. See
Strawbridge, 7 U.S. at 267. Abke court does not have originjurisdiction over Plaintiff's
claims against Defendant Jones, the crmmtands these claims to state court.

V. CONCLUSION

For the foregoing reasons, the court her@dBVERS Plaintiff's claims against the
United States and Defendant Jones. The ®RANTS the United States’ Motion to Dismiss
(ECF No. 6) as to claims agait the United States. The colENIES Defendant Jones’
Motion to Alter or Amend Order, or in the aitative, Petition for Certification of Scope of
Employment Status. (ECF No. 22; ECF No. 26.) The cGRANTS Plaintiff's Motion to
Remand (ECF No. 16) as to claims against Defendant JoneREEMANDS Plaintiff’'s action
against Defendant Jones to the Court of ComPleas of Allendale County, South Carolina for
further proceedings.

IT IS SO ORDERED.

United States District Judge

June 17, 2015
Columbia, South Carolina
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