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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

Keith A. Sims #314569, )
Civil Action No.: 1:14-cv-04661JMC
Petitioner,

V. ORDER AND OPINION

)
)
)
)
)
Robert Stevenson, Warden, Broad River )

Correctional Institution, )
)

Respondent. )

)

PetitionerKeith Sims(*Petitionet) filed this pro se Petition for Writ of Habeas Corpus
pursuant t®8 U.S.C. 254 allegingneffective assistance of counsaé¢fective indictmentand
lack of subject matter jurisdictioECF No.1). This matter is before the court ®esponderd
Motion for Summary Judgment (ECF Ni¥) and Petitioner's Motion to Amend Petition for Writ
of Habeas Corpus (ECF No. 21).

In accordance with 28 U.S.8.636(b) and Local Rule 73.02, the matter was referred to
United States Magistrate Judgkiva Hodgesfor pretrial handling. OrNovember 30, 2015he
MagistrateJudge issued a Report and RecommendatiRafort”’) recommending the cougtant
Respondens Motion for Summary Judgment addnythe Petition. (ECF Na10). This review
considers Btitioners Objectios to Report and Recommendatidi®bjections’), filed February
12, 2016. (ECF No. 49).

|. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

The court concludes upon its own careful review of the record that the factual and

procedural summation in thdagistrateJudges Report is accurate, and the court adopts this

summary as its own(See ECF No0.40). The court will only recite herein facts pertinent to the
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analysis of Petition& Objections.

Petitioner is currentlyncarcerated at thBroad River Correctiondhstitution within the
South Carolina Department @brrections (“SCDC”).

In February 2004 the Richland County Grand Jury issued an indictment charging
Petitionerwith murder (ECF No.40at3). A jury trial was held on MarcB0-24, 2006, before
the Honorable G. Thomas Cooper, Jtd.). The jury found Petitioner guilty as charged, and
Petitioner was sentenced to 40 years imprisonmeld.) (On October 22, 2007, Petitioner
represented by appellate counsigdd adirect appeal of his conviction and sentence in the South
Carolina Court of Appeals raising only one issue: whether the trial judge cochmattersible
error by allowing a State’s witness to testify that a third party told her Petittonedered
somebdy.” (Id.) On April 17, 2008, the Court of Appeals filed a decision affirming the
conviction. Subsequently, on May 22, 2008, the Court of Appeals denied Petitioner’s request for
rehearing. Id. at 4). On August 12, 2008, Petitioner filed a petitionvioit of certiorari. The
South Carolina Supreme Court granted certiorari on March 19, 2009. The Supreme Court issued
an order on May 17, 2010, affirmimgresultthe Court of Appealdecisionaffirming Petitioner’s
conviction. (d.)

Subsequehyt, on March 21, 2011, Petitioner filed an Application for Rosthviction
Relief (‘PCR’), which wasdismissedon October 18 2012, following an evidentiary hearing
(Id.). On November 15, 2012, Petitioner filed a motion to alter or amend the ordenu$<Al.

(Id. at 5). The motion to alter or amend was denied on February 13, B&t@ioner through
counseltimely filed a Johnson! petition for writ of certiorari. Petitioner also filed a pro se brief

on November 14, 2013, raising additioisslues. Id.) On September 11, 2014, the South Carolina

1 See Johnson v. Sate, 364 S.E.2d 201 (S.C. 1988).
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Supreme Court issued an order denying the petition and relieving counsel of the dptggerre
Petitioner.(Id. at 6)

Petitioner filedthe instant habed®etition on December 9, 20dllegingninegrounds for
relief: (1)due process violation ameffective assistance of counsel &lowing a state’s witness
to testify to a nostestifying third party’s hearsay statemen) due process violation and
ineffective assistance of counsel for Retier being constitutionally deprived of the ability to put
forth a complete defens€l) ineffective assistance of counsel for failing to object to the State’s
closing argument which evaluated the credibility of witnesses against treldaf; (4) defdive
indictment and prosecutorial misconduct; (5) ineffective assistance of coonfelimg to object
to admission of irrelevant evidence and failure to move afomistrial after evidence was
disallowed (6) ineffective assistance of counsel for falito object to a burden shifting jury
instruction; (7) ineffective assistance of counsel for failing to object to testimoetitioner’s
invocation of his constitutional rights; (8) ineffective assistance of coumsHiling to move to
dismiss the cse for lack of subject matter jurisdiction and personal jurisdiction; and (9) inedfec
assistance of posbnviction relief counsel for failure to pursue certain claims. (ECF No64 at
11, 16-20). Respondent filed a Motion for Summary JudgmamReturn and Memoranduof
Law in Support of Motion for Summary Judgmeon April 20, 2015 (ECF N@. 17, 18. On
August 12, 2015the court entered an ordeursuanto Roseboro v. Garrison, 528 F.2d 309 (4th
Cir. 1975), advising Plaintiff of the summary judgment procedures and the tirod fmarfiling a
response. (ECF No. 30). Petitioner filed a response in opposition on August 12, 2015. (ECF No.
39).

On November 302015, the Magistrate Judge issued the Report recommeheirngart

grant Respond#’s Motion,dismissthe Petition and deny Petitioner's Motion to AmendECF



No. 40.) The Magistrate Judge found tiatound One, Two, and Eighare procedurally barred
because Petitioner failed to raise them properly throughout earlier stagesew. (d. at 17).
Specifically, the Magistrate Judge found that Groudde and Two are challenges to evidentiary
rulings by the trial court, and because Petitioner failed to raise thememt dppealthey are
procedurally barred from federal habeaview. Alternatively, the Magistrate Judge found that
Grounds One and Two are procedurally barred because they address stasuésy The
Magistrate Judge also found that Ground Eight is procedurally barred becaused?etitl not
raise it in hisPCR appeal.l¢. at 18).The Magistrate Judge determined that Petitioner could not
demonstrate prejudice for the default or that a miscarriage of justice vesultlfrom the court’s
failure to review Petitioner’s procedurally defaulted claimisl. &t 19-20.

With respect to Groun@ihree—ineffective assistance of coun$ai failing to object to the
solicitor’s closing argumentthe Magistrate Judge determined that Petitioner cannot demonstrate
that the PCR court unreasonably misapplied the law iotiegePetitioner’s claims for ineffective
assistance of counsel. Further, the Magistrate Judge determinadlitjait of the weight of the
evidence and the extent of the solicitor's comments, the comments made bycita siidl not
render Petitiones trial fundamentally unfair. Additionally, the Magistrate Judge noted that
Petitioner has failed to establish that there is a reasonable probability thastitteof the
proceeding would have been different if trial counsel objectltl.at 23). Thus the Magistrate
Judge found that Petitioner failed to carry his burden to demontaatbie PCR court misapplied
the law regarding ineffective assistance of counsel.

In Ground Four, Petitioner alleges that his indictment was defective becagsarthgiry
did not meet during the term of court stamped on the indictmentMa&gsstrate Judge determined

that state indictments and state court subject matter jurisdiction are not cogrondiel@eral



review (Id.) Thus, the Magistrate Judge recommethds this court grant summary judgment in
favor of Respondent as to Ground Foud. &t 24).

In Ground FivePetitionerasserts that his trial counsel was ineffective for failing to object
to the trial court’s admission of irrelevant evidence and fitinfgto move for a mistrial once the
evidence was disallowed. The Magistrate Judge’s review of the recocdtewlthat trial counsel
testified that she objected when the solicitor introduced the ammunition into evidentag but
evidence was admitted evher objection.I{l. at 24). Further, the Magistrate Judge agreed with
the PCR court’s determination that trial counsel’s failure to request a curatimectron or move
for a mistrial was not objectively unreasonabld. &t 26). The Magistrate Jgedeterminedhat
the Petitioner cannot carry his burden to demonstrate that the PCRusmeasonably applied
federal law in deciding his ineffective assistance of counsel clénat 25).

In GroundSix, Petitioner alleges thais counsel was effective for failing to object to a
burden shifting jury instruction that allowed the jury to infer malice from theofise deadly
weapon. [d. at 27). The PCR court determined that the charge was appropriate based on the law
in place at the time of Habner’s trial. (d. at 28). The Magistrate Judge agrest determined
that Petitioner cannot show that the PCR court’s analysis of the issue misapphely
established federal lawld( at 29).

With respect to Ground Sevenneffective assistare of counsel for failing to object to
testimony on Petitioner’s invocation of his constitutional righise Magistrate Judge found that
the PCR court did not unreasonably apply federal law. The PCR court found thadunaél’'s
decision not to objecto witness testimonyndicating Petitioner asked for a lawyer was a
reasonable trial strategy becaustbiblstered Petitioner’s defense theory that he was traumatized

and shot the victim out of fear for his lifg.ld. at 31). The Magistrate Judge determined that



courts must be wary of second guessing trial counsel’s tactics where counskitag a valid
reason for employing the strategy and the conduct is not objectively reasonablethender
circumstances.ld.) Acocordingly, the Magistrate Judge audedthat Petitioner has failed to
show by clear and convincing evidence that the PCR court reached an unreasonable factua
determination given the evidence and record beforédt) (

In Ground Nine Petitioner alleges that his PCR counsel was ineffectiaglifog to pursue
a claim of ineffectiveness of appellate counsel. The Magistrate Judge deteimairnthe tfederal
role in reviewing an application for habeas corpus is limited to evaluating whatred in
proceedings that led to Petitioner@wiction. (d. at 32). Federal review does not extend to the
Petitioner’s collateral proceedings. Accordingly, the Magistrate Jddggminedhat Ground
Nine should be denied and dismissed with prejudite) (

Finally, the Magistrate Judge determined that Petitioner’'s Motion to Ant&DE No. 21)
should be denied as futile.

Petitioner timely filed his Objections dfebruary 12, 2016.(ECF No. 49

[1. LEGAL STANDARD AND ANALYSIS

TheMagistrateJudges Report is made in accordance with 28 U.S.C. 8§ 636(b)(1) and Local
Civil Rule 73.02 for the District of South Carolina. TMagistrateJudge makes only a
recommendation to this court. The recommendation has no presumptive weight. The
responsibility to make final determination remains with this couffee Matthews v. Weber, 423
U.S. 261, 27671 (1976). This court is charged with makingeanovo determination of those

portions of the Report to which specific objections are made, and the court maly egjeet, or

20n February 1, 2016, the court entered a text order granting Petitioner's MotiondosiBrtof Time to
File Response. (ECF No. 47).



modify, in whole or in part, the ByistrateJudge s recommendation, or recommit the matter with
instructions. See 28 U.S.C. 8 636 (if1).

Objections to a Report and Recommendation must specifically identify podidhg
Report and the basis for those objections. Fed. R. Civ. P. T2b)the absence of a timely filed
objection, a district court need not conduckeaovo review, but instead musbnly satisfy itself
that there is no clear error on the face of the record in order to accept the recationé€nd
Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 310, 316 (4th Cir. 2005) (quoting Fed. R. Civ.
P. 72 advisory comm#gEs note). Failure to timely file specific written objections to a Report will
result in a waiver of the right to appeal from an Order from the court based upon the R8por
U.S.C. § 636(b)(1)Thomas v. Arn, 474 U.S. 140, 155 (1985)yright v. Collins, 766 F.2d 841
(4th Cir. 1985)United States v. Schronce, 727 F.2d 91, 94 (4th Cir. 1984l the petitioner fails
to properly object because the objections lack the requisite specificityjeineno review by the
court is not required.

As Petitionelis apro se litigant, the court is required to liberally construe his arguments.
Gordonv. Leeke, 574 F.2d 1147, 1151 (4th Cir. 1978). The court addresses those arguments that,
under the mandated liberal construction, it has reasonably found to staiena Barnett v.
Hargett, 174 F.3d 1128, 1133 (10th Cir. 1999).

Petitioner filed extensive Objections, largely consistingdetdéiledexplanatios of relevant
case law With respect to Grounds Three, Four, Five, Six, Seven, and Nine, Petitioner does not
properly object to the Magistrate Judge’s findirmjdact or conclusions of law. Furthermore,
Petitioner does not object to the Magistrate Judge’s finding that his motion to anfahkk.is
However, with respect to Grounds One, Two, and Eight procedurally barred grounds

Petitioner objects to the Magistrate Judge’s findings that he did not properbrverdbese



grounds for habeas review. Petitioner asserts that Ground Two was propszhieido the PCR
court and later raised in hishnson petition. (ECF No. 49 at 1%6). Further, Petitioner asserts
that Ground Eight was ruled on by the PCR judge in his motion to alter or amend, and that he
raised the issue in his Johnson petitioid. &t 51). Finally, Petitioner repeatedly states that he is
unsure whether the court made a finding of procedural bypass because he did not hate @ccess
federal recordIf. at 11).

Although Petitioner has outlined his objections to the Report in great dgthikespect
to Grounds Three, Four, Five, Six, Seven, and Ndegitioner has failed to demonstratwv the
Magistrate Judge reasoning is incorrecPetitioner has also failed to demonstrate that the
Magistrate Judge’s conclusion with respect to his motion to amend is im@Bepatse Petitioner
failed to properly object to the Report with specificiig to the motion to amend and
aforementioned grounds, the court does not need to condeataxo review and instead must
“only satisfy itself that theres no clear error on the face of the record in order to accept the
recommendation.Diamond, 416 F.3d at 315. The court does not find clear error.

With respect to Grounds One, Two, and Eight, this court has condutd¢aawo review,
and finds that the Magistrate Judge properly concluded that these grounds adeirphyce
defaulted. The Magistrate Judge determined that because the aforementioned greuada®tv
properly raised in earlier state proceedings, this court caonsider them.See Smith v. Murry,
477 U.S. 527, 533 (1986). Under South Carolina law, an issue is not preserved where it was not
raised to and ruled on by a PCR juddiee Humbert v. State, 548 S.E.2d 862, 866 (S.C. 2001).
Further, issues that coulthve been reviewed on direct appeal cannot be presented for the first
time in a PCR application absent a claim for ineffective assistance of cdbregbn v. Evatt,

430 S.E.2d 517, 520 (S.C. 1993).



As a threshold matter, Petitioner seems to assdrhéhdid not have access to the federal
record in order to properly respond to Respondent’s claims. Based on Petitiepersentations,
it is not clear to this court whether Petitioner’s former habeas counselguid®etitioner with the
motion for summary judgment and accompanying rec¢gds ECF No. 42).However, Petitioner
was able to file an extensive response to the motion for summary judgment gldtigilataims
and the supporting law. Petitioner was also served with the Report and Recommendagon of t
Magistrate Judges¢e ECF No. 41) such that he was able to file extensive objections. Accordingly,
this court finds that Petition@ras not prejudiced in his ability to present his claims to the court or
respond to the Report of the Magistrate Judge.

Contrary to the Magistrate Judge’s findinBsttioner contends that lpoperly preserved
Grounds One, Two, and Eight for habeas review. In Ground One, Petitioner assertsdhbat hi
process rights were violated and that his trial counsel was ineffective whert@esswvas
permitted to testify regdmg statements made by a Aestifying witness. Following his
conviction, Petitioner, through counsel, filed a direct appeal contesting theidiga's decision
to permit the hearsay testimonltimately, the Supreme Court of South Carolina fourad the
trial court’s decision to permit the inadmissible hearsay testimony was harmiessaed
affirmed Petitioner’s conviction. (ECF No.-#8at 145). Petitioner did not reassert the issue in
his application for PCR nor in his motion to alter or amend following the PCR couitig.rul
Because Petitioner did not present the issue asserted in Ground One of his habmasoptkidi
PCR court, the Magistrate Judge was correct in determining that Ground @roeeslurally
defaulted.

Second, in Ground Two, Petitioner asserts that his due process rights werel \d@othte

that his counsel was ineffective in that a favorable witness was not permittstifyoetiehis trial,



and as such, Petitioner contends that he was prohibited from presenting a caleigiese.
Although Petitioner presented the claim as an ineffective assistance of coains@h ¢lis original
PCR application, during the hearing, Petitioner asserted that the claimtedé®uabtrial counsel's
errors. (ECF No. 1& at 178). Petitiogr also stated that the claofid not concerrinis appellate
counsel’s failure to raise the issue on appeal. (ECF N4.4t8.79). As a result, the PCR court
found that the issue should have been raised at trial or on direct appeal. Becagse tlvas not
presented on direct appeal, the PCR judge found that Petitioner waived the rightwo aede
denied relief on that allegation. (ECF No-@&t 78). Petitioner again raised the issue as a due
process violation in his motion to alter or amend, (ECF Neb 485), which was denied by the
PCR court. Accordingly, this court finds that though Petitioner raised Ground Two in Ris PC
application, the issue was not properly raised on direct appeal, so this court canitletr cbas
issue. Furthermordhe trial court’s decision to prohibit Petitioner from calling the favorable
witness was an evidentiary decision based on South Carolina law, and as suabnizabte on
federal habeas reviewSee Estelle v. McGuire, 502 U.S. 62, 668 (1991) (notinghat federal
habeas courts are limited to deciding whether a conviction violated the Gomstilaws, or
treaties of the United States and are not to review-statg decisions for questions of state law.)
Therefore, the Magistrate Judge was correctletermining that Ground Two is procedurally
defaulted.

Finally, in Ground Eight, Petitioner alleges that the trial court did not have subject matter
nor personal jurisdiction such that it was improper for the Richland County court to cantvict a
sentene Petitioner. Petitioner did not raise the claim made in Ground Eight on direck, aygpea
did he raise the claim in his PCR application and evidentiary hearing. Rutifiish raised the

claim made in Ground Eight in his motion to alter or amendP®R court’s order dismissing his
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petition. (ECF No. 1& at 6). Because Ground Eight was not properly raised in his PCR
application or to the PCR court prior to its initial ruling, the claim is not reviewabledygdbrt.
Accordingly, the Magistrateudige properly found that Ground Eight was procedurally defaulted.

In accordance with the foregoirttpjs court adopts the recommendation of the Magistrate
Judge.

[11. CONCLUSION

Based on the aforementioned reasons and a thorough review of the Remdvtajidirate
Judge and the record in this case, the cA@GCEPTS the Report of thdlagistrateJudge (ECF
No. 40. It is therefore ordered thRespondens Motion for Summary Judgment (ECF NQ)
iISs GRANTED. Petitioner’'s Mtionto Amend (ECF No. 2lis DENIED, and this Petition (ECF
No. 1) is DISMISSED with prejudice.

Certificate of Appealability

The law governing certificates of appealability provides that:

(c)(2) A certificate of appealability may issue... only if the applicantrhade a

substarial showing of the denial of a constitutional right.

(c)(3) The certificate of appealability... shall indicate which specificissussues

satisfy the showing required by paragraph (2).
28 U.S.C. 8 2253(c). A prisoner satisfies this standard by demonstrating that reagoisible
would find this courts assessment of his constitutional claims is debatable or wrong and that any
dispositive procedural ruling by the district court is likewise debatstdeMiller-El v. Cockrell,
537 U.S. 322, 336 (2003Hack v. McDanid, 529 U.S. 473, 484 (2000Rose v. Lee, 252 F.3d

676, 683 (4th Cir. 2001). In this case, the legal standard for the issuance of a cedificate

appealability has not been met.

IT ISSO ORDERED.

11



8 ' ;
United States District Judge

February 262016
Columbia, South Carolina
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